PROPOSED
ULE

Proposed rules include new rules, amendments to existing rules, and repeals of existing rules.
A state agency shall give at least 30 days' notice of its intention to adopt a rule before it
adopts the rule. A state agency shall give all interested persons a reasonable opportunity to

submit data, views, or arguments, orally or in writing (Government Code, Chapter 2001).

Symbols in proposed rule text. Proposed new language is indicated by underlined text. [Square-brackets-and-strikethrough]
indicate existing rule text that is proposed for deletion. “(No change)” indicates that existing rule text at this level will not be

amended.

TITLE 4. AGRICULTURE

PART 1. TEXAS DEPARTMENT OF
AGRICULTURE

CHAPTER 7. PESTICIDES
SUBCHAPTER H. STRUCTURAL PEST
CONTROL SERVICE

The Texas Department of Agriculture (Department) proposes
amendments to Chapter 7, Subchapter H, Division 2, §7.127;
Division 3, §7.152; Division 6, §7.191 and §7.193; the repeal
of Division 2, §7.122; Division 3, §7.141 and §7.150; Division
6, §7.192; new provisions in Division 2, §7.122; Division 3,
§8§7.141, 7.150, and 7.151; Division 6, §7.192; and new Division
7, titled "Integrated Pest Management Program for School
Districts," §§7.201 - 7.205. The amendments, repeals and
new sections clarify requirements for applications and licensing
related to structural pest control licensing by the Department.

New §7.122 provides requirements for license applications, in-
cluding provisions for denial of a license application. Amend-
ments to §7.127 remove the fee required for the approval of
continuing education courses. New §7.141 adds requirements
for licensees to present identification to certain individuals. New
§7.150 and §7.151 differentiate pesticide handling, use and stor-
age requirements, making them more concise and easy to un-
derstand. Amendments to §7.152 prescribe advertising crite-
ria to protect the public. The amendments to §7.191 are non-
substantive corrections. New §7.192 clarifies the rules govern-
ing the operation of the structural pest control advisory com-
mittee, including the self-assessment process required yearly.
The amendment to §7.193 adds criteria for qualification as a
member from an institution of higher education. New Division 7,
§§7.201 - 7.205, relating to Integrated Pest Management Pro-
gram (IPM) for School Districts, clarifies continuing education
and recordkeeping requirements for Integrated Pest Manage-
ment Programs for School Districts. Current IPM program rules
are moved to the proposed Division 7 to ensure all rules can be
found in one location for easier use by school districts and the
public.

The proposed amendments, repeals and additions have been
presented to the Structural Pest Control Advisory Committee
(Committee) for review and feedback as required by Texas Oc-
cupations Code §1951.104. The Committee's input has been
taken into consideration and included in the proposed amend-
ments, repeals and new rules.

Stephen Pahl, Administrator for Consumer Protection, has de-
termined for the first five years the proposal is in effect, there will

be nominal fiscal implications for state government as a result of
administering the proposed changes.

Mr. Pahl has also determined that for each year of the first five
years the proposalis in effect, the public benefit will be an ease of
understanding the requirements of these rules. There will be no
adverse fiscal impact on individuals, small or micro businesses
as a result of the proposed rule changes.

Written comments on the proposal may be submitted to Stephen
Pahl, Administrator for Consumer Protection, Texas Department
of Agriculture, P.O. Box 12847, Austin, Texas 78711 or by email
to Stephen.Pahl@ TexasAgriculture.gov. Comments must be re-
ceived no later than 30 days from the date of publication of the
proposal in the Texas Register.

DIVISION 2. LICENSES
4 TAC §7.122

(Editor's note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Department of Agriculture or in the Texas Register office, James
Earl Rudder Building, 1019 Brazos Street, Austin, Texas.)

This proposal is made pursuant to the Texas Occupations Code,
Chapter 1951, which provides the Department with the authority
to license and regulate structural pest control applicators.

The code affected by the proposal is the Texas Occupations
Code, Chapter 1951.

§7.122.  License Application.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 4,
2015.

TRD-201503583

Jessica Escobar

Assistant General Counsel

Texas Department of Agriculture

Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 463-4075

¢ ¢ ¢
4 TAC §7.122, §7.127

This proposal is made pursuant to the Texas Occupations Code,
Chapter 1951, which provides the Department with the authority
to license and regulate structural pest control applicators.

The code affected by the proposal is the Texas Occupations
Code, Chapter 1951.
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§7.122.  Applications for Licensing, Registration, Certification, and

Approval.

(a) The application for a business license, a certified applicator
license, technician license, or for registration as an apprentice under
this chapter must be submitted on a form prescribed by the Department,
which may be updated from time to time.

(b) Applications must include all information requested, un-
less the information is clearly marked as optional.

(c) A license application may be denied if a same or similar
license issued to the applicant by this or another state or federal gov-
ernment has been revoked, suspended, probated or denied during the
preceding five-year period for any reason that could result in the De-
partment denying licensure or registration. For the purpose of this sec-
tion, a license is similar if the license was issued for the practice of
an occupation in which professional services are normally provided

in-person.
$§7.127.  Fees.
Applicants and [Applicants;] licensees [and continuing education
providers] will be charged the following fees:

(1)-(9) (No change.)

(10) arenewal fee for applications received 90 days or less
after expiration date equal to 1-1/2 times the normally required renewal
fee; and

(11) arenewal fee for applications received greater than 90
days but less than one year [days] after expiration date equal to 2 times
the normally required renewal fee.[; and]

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 4,
2015.

TRD-201503582

Jessica Escobar

Assistant General Counsel

Texas Department of Agriculture

Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 463-4075

¢ ¢ ¢

DIVISION 3. COMPLIANCE AND
ENFORCEMENT
4 TAC §7.141, §7.150

(Editor's note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Agriculture or in the Texas Register office,
James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.)

This proposal is made pursuant to the Texas Occupations Code,
Chapter 1951, which provides the Department with the authority
to license and regulate structural pest control applicators.

The code affected by the proposal is the Texas Occupations
Code, Chapter 1951.

§7.141.
§7.150. Integrated Pest Management Program for School Districts.

License Display.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 4,
2015.

TRD-201503584

Jessica Escobar

Assistant General Counsel

Texas Department of Agriculture

Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 463-4075

¢ ¢ ¢

4 TAC §§7.141, 7.150 - 7.152

This proposal is made pursuant to the Texas Occupations Code,
Chapter 1951, which provides the Department with the authority
to license and regulate structural pest control applicators.

The code affected by the proposal is the Texas Occupations
Code, Chapter 1951.

§7.141.  Identification of Licensees and Apprentices.

(a) Each individual licensee and apprentice shall carry their
license or registration card with them at all times when performing
structural pest control activities.

(b) Upon request, each individual licensee and apprentice shall
present their license or registration card to:

(1) a customer;

(2) an employee of the Department;

(3) an employee of the Department of State Health Ser-

vices;
(4) an employee of the U.S. Environmental Protection
Agency; or

(5) astate or federal law enforcement officer.

(¢) Upon request, each individual licensee and apprentice shall
present a state driver's license, state identification card, or other govern-
ment issued photo identification to a customer to verify the licensee's
or apprentice's identity.

(d) Upon request, a business licensee shall present or provide
access to their business license at their place of business to:

(1) a customer;
(2) an employee of the Department;

(3) an employee of the Department of State Health Ser-

vices;

(4) an employee of the U.S. Environmental Protection
Agency; or

(5) astate or federal law enforcement officer.

(e) Each business and individual licensee and apprentice shall
maintain their license or registration card so that all information on
the license or card is legible and shall apply with the Department for a
replacement license or card within ten calendar days of any information
on the license or card becoming illegible.

(f) A business or individual licensee or apprentice shall not add
to, alter, deface, or otherwise modify any information placed on their
license or card by the Department.
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(g) A business licensee shall prominently display its business

to the Department's inspector at the site where the pesticide is being

license number on all vehicles used by the business licensee for cus-

stored.

tomer contact or service. For purposes of this section, prominently
displayed means:

(1) permanently affixed (use of magnetic devices to adhere
license numbers shall not meet the requirements of this section);

(2) preceded by "Texas Pest Control License #" or "TPCL

#;u

(3) on either the front fender or both front door panels;

(4) inletters and numbers no less than two inches in height
and one inch in width; and

(5) in a color that contrasts with the background color of
the truck or vehicle.

(h) A vehicle shall display the business license number of each
business for which the vehicle is used.

§7.150. General Standards for Use of Pesticides.

(a) Use of a pesticide shall be made consistent with the pes-
ticide's labeling. Use inconsistent with the label includes, but is not
limited to:

(1) applications at sites, rates, concentrations, intervals, or
under conditions not specified in the labeled directions;

(2) tank mixing of pesticides, or using application tech-
niques, or equipment prohibited by the label; or

(3) failure to observe reentry intervals.

(b) It shall be a violation for any person to use or cause to be
used a pesticide in a manner inconsistent with any permit or emergency
exemption issued by the Department or EPA.

(c) A pesticide shall not be used if the complete label is not
available and the pesticide's identity is unknown. The words "Un-
known Pesticide - Hazardous Material" shall be written on the con-
tainer. The pesticide shall be stored and disposed of in accordance with
all state and federal laws.

§7.151.

(a) Storage and disposal of a pesticide and/or its container shall
be made consistent with the pesticide's labeling.

General Standards for Storage and Disposal of Pesticides.

(b) No person may dispose of, discard, or store any pesticide
or pesticide container in a manner that may cause or result in injury to
humans, vegetation, crops, livestock, wildlife, pollinating insects, or
pollution of any water supply or waterway.

(c) The applicator, the owner of the pesticide, and/or the per-
son in control of the mixing shall be jointly and severally liable for
proper storage and disposal of pesticide containers and contents.

(d) The name on either the pesticide label or the specimen label
shall be written on the pesticide container if the name of the pesticide
is not on the pesticide container and the pesticide's identity is known.
Nothing in this subsection shall be construed as authorizing the mis-
branding of a pesticide as defined in §76.023 of the Texas Agriculture
Code.

(e) A person storing a pesticide shall maintain the complete
label of that pesticide, in hard copy, for as long as the pesticide is being
stored. If the complete label is not available and the pesticide's identity
is known, the person storing the pesticide shall obtain a hard copy of
the EPA pesticide label.

(f) For every pesticide that is being stored, a hard copy of the
complete label, shall be made immediately available for inspection

§7.152.  Advertising.

(a) A licensee must not use false, misleading or deceptive ad-
vertising. Examples of statements or representations which constitute
false, misleading or deceptive advertising include the following:

(1) a false or misleading statement concerning the compo-
sition of products used;

(2) a false or misleading statement concerning the effec-
tiveness of a product as a pesticide or device;

(3) a false or misleading statement about the value of the
product for purposes other than as a pesticide or device;

(4) afalse or misleading comparison with other pesticides;

(5) astatement directly or indirectly implying that a pesti-
cide or device is recommended or endorsed by any agency of the state
or federal government, such as "EPA Registered" or "EPA Approved";

(6) atrue statement used in such a way as to give a false or
misleading impression to the consumer;

(7) disclaimers or claims which negate or detract from la-
beling statements on the product label;

(8) claims as to the safety of a pesticide or its ingredients,
including statements such as "free from risk or harm", "safe", "non-in-
jurious", "harmless", or "non-toxic to humans and pets", with or with-

out such a qualifying phrase as "when used as directed";

(9) claims that the pesticides and other substances the li-
censee applies, the application of such pesticides, or any other use of
them are comparatively safe or free from risk or harm;

(10) claims that the pesticides and other substances the li-
censee applies, the applications of such pesticides, or any other use of
them, are "environmentally friendly", "environmentally sound", " en-

vironmentally aware", " environmentally responsible", " pollution ap-

proved", "contain all natural ingredients", "organic", or are "among the

least toxic chemicals known"; and

(11) claims regarding its goods and services for which the
licensee does not have substantiation at the time such claim is made.

(b) A person subject to regulation under this chapter shall not
advertise to perform structural pest control services without a structural
pest control license.

(c) All advertisements must include the business name as in-
dicated on the business license.

(d) Advertising includes, but is not limited to, any written, au-
dio, audiovisual, digital media, recorded telephone message, or other
electronic communication to the public.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 4,
2015.

TRD-201503585

Jessica Escobar

Assistant General Counsel

Texas Department of Agriculture

Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 463-4075

PROPOSED RULES September 18, 2015 40 TexReg 6233
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DIVISION 6. STRUCTURAL PEST CONTROL
ADVISORY COMMITTEE
4 TAC §§7.191 - 7.193

This proposal is made pursuant to the Texas Occupations Code,
Chapter 1951, which provides the Department with the authority
to license and regulate structural pest control applicators.

The code affected by the proposal is the Texas Occupations
Code, Chapter 1951.

§$7.191.  Purpose of the Committee.

(a) The Structural Pest Control Advisory Committee shall be
composed of eleven [nine] members appointed by the Commissioner.

(b) The Committee shall meet regularly, as prescribed by
§7.196 [seetion 7196] of this title (relating to Committee Meetings),
to consider matters relating to the regulation and licensing of persons
engaged in the business of structural pest control. The Commissioner,
or his designee, shall have the authority to direct that the Committee
include on its agenda any matters relating to the business of structural
pest control, or the licensing and regulation of persons engaged in that
business.

(c) - (d) (No change.)
§7.192.  Rules Governing Operation of the Committee.

(a) At the first meeting of each year, a Chairman and a Vice
Chairman shall be elected by the members of the Committee for a term

of one year.

(b) The members, other than the Commissioner of State
Health Services, shall serve staggered four-year terms. (Initial com-
mittee members may serve shorter terms.) The terms of four members
of the Committee shall expire on February 1 of each odd-numbered

ear.

(c) During the first meeting of each calendar year the Commit-
tee will include on its agenda as an item of business a self-assessment
of its actions during the prior year.

(1) The self-assessment will be done using a process and
on a form prepared by the Commissioner or his designee.

(2) In addition to evaluating its performance during the
prior calendar year, the Committee shall establish goals to improve
performance during the upcoming year.

(3) The Committee shall forward the self-assessment to the
Commissioner for review.

(d) Inaddition to quarterly meetings, the Committee may meet
as needed and upon the request of the Commissioner.

§$7.193.  Appointment of Committee Members.
(a) - (f) (No change.)

(g) To qualify as a member of the Committee who is from an
institution of higher education, an individual must have a post-graduate
(masters or doctoral) degree and be, at the time of his or her appoint-
ment, employed in a teaching capacity at an institution of higher edu-
cation and have experience teaching courses that demonstrate that the
individual is knowledgeable in the science of pests and pest control.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 4,
2015.

TRD-201503587

Jessica Escobar

Assistant General Counsel

Texas Department of Agriculture

Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 463-4075

¢ ¢ ¢

4 TAC §7.192

(Editor's note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Department of Agriculture or in the Texas Register office, James
Earl Rudder Building, 1019 Brazos Street, Austin, Texas.)

This proposal is made pursuant to the Texas Occupations Code,
Chapter 1951, which provides the Department with the authority
to license and regulate structural pest control applicators.

The code affected by the proposal is the Texas Occupations
Code, Chapter 1951.

§7.192.  Membership of the Committee.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 4,
2015.

TRD-201503586

Jessica Escobar

Assistant General Counsel

Texas Department of Agriculture

Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 463-4075

¢ ¢ ¢

DIVISION 7. INTEGRATED PEST
MANAGEMENT PROGRAM FOR SCHOOL
DISTRICTS

4 TAC §§7.201 - 7.205

This proposal is made pursuant to the Texas Occupations Code,
Chapter 1951, which provides the Department with the authority
to license and regulate structural pest control applicators.

The code affected by the proposal is the Texas Occupations
Code, Chapter 1951.

§7.201.  Responsibility of School Districts to Adopt an IPM Program.
Each school district shall establish, implement, and maintain an Inte-
grated Pest Management (IPM) program. An IPM program is a regular
set of procedures for preventing and managing pest problems using an
integrated pest management strategy, as defined in §7.114 of this title
(relating to Definition of Terms). The school district is responsible for
each IPM Coordinator's compliance with these regulations.

(1) The IPM program shall contain these essential ele-

ments:

(A) a school board approved IPM policy, stating the
school district's commitment to follow integrated pest management
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guidelines in all pest control activities that take place on school dis-
trict property. The IPM policy statement shall include:

(i) a definition of IPM consistent with this section;

(ii) a reference to Texas laws and rules governing
pesticide use and IPM in public schools;

(iii) information about who can apply pesticides on
school district property; and

(iv) _information about designating, registering, and

(A) Completing a Department approved training course
for IPM Coordinators;

(B) Completing courses that have been approved in the
pest, lawn and ornamental, weed control or general IPM category; or

(C) By submitting information for a course completed,
that was not previously approved by the Department, for the evaluation
of credit. The information must include the name of the instructor(s),
verification of attendance at the course, length of time of the course
stated in hours and minutes, a detailed course outline indicating the

required training for the school district's IPM Coordinator. The Super-

scope of the course and learning objectives, and the number of con-

intendent and IPM Coordinator will maintain a copy of the policy.

tinuing education units requested. Additionally, the IPM Coordinator

(B) a monitoring program to determine when pests are
present and when pest problems are severe enough to justify corrective
action;

(C) the preferential use of lower risk pesticides and the
use of non-chemical management strategies to control pests, rodents,
insects and weeds;

(D) a system for keeping records of facility inspection
reports, pest-related work orders, pest control service reports, pesticide
applications, and pesticide complaints;

(E) a plan for educating and informing school district

must demonstrate that the course content is appropriate and pertinent
to the use of pesticides and the implementation of IPM strategies at
school buildings and other school district facilities.

(3) If the IPM Coordinator is also a licensed applicator,
the CEUs obtained for the license under §7.134 of this title (relating
to Continuing Education Requirements for Certified Applicators) will
count towards the six hours of IPM CEUs.

(4) Following the three-year effective CEU period, IPM
Coordinators must maintain certificates of completion for one addi-
tional calendar year (period through December 31). The certificates
are subject to inspection by the Department at any time upon request.

employees about their roles in the IPM program; and

(F) written guidelines that identify thresholds for when
pest control actions are justified.

(2) Each school district superintendent shall appoint an

(5) The IPM Coordinator shall oversee and be responsible

for:

(A) coordination of pest management personnel, ensur-
ing that all school employees who perform pest control, including those

IPM Coordinator(s) to implement the school district's IPM program.

employees authorized to perform incidental use applications, have the

Not later than 90 days after the superintendent designates or replaces an

necessary training, are equipped with the appropriate personal protec-

IPM Coordinator(s), the school district must report to the Department

tive equipment, and have the necessary licenses for their pest manage-

the newly appointed coordinator's name, address, telephone number,

ment responsibilities;

email address and the effective date of the appointment. A school
district that appoints more than one IPM Coordinator shall designate
a Responsible IPM Coordinator who will have overall responsibility
for the IPM program and provides oversight of subordinate IPM
Coordinators regarding IPM program decisions.

(3) Each school district that engages in pest control activi-

(B) ensuring that all IPM program records, including
incidental use training records (as provided for under §7.205 of this title
(relating to Incidental Use for Schools)), pest-related work orders, pest
control service reports, pesticide applications, and pesticide complaints
are maintained for a period of two years and are made available to a
Department inspector upon request;

ties must employ or contract with a licensed applicator, who may, if an
employee, also serve as the IPM Coordinator.

(4) Each school district shall prior to or by the first week of

(C) working with district administrators to ensure that
all pest control proposal specifications for outside contractors are com-
patible with IPM principles, and that contractors work under the guide-

school attendance, ensure that a procedure is in place to provide prior

lines of the school district's IPM policy;

notification of pesticide applications in accordance with this chapter.
Individuals who request in writing to be notified of pesticide applica-
tions may be notified by telephonic, written or electronic methods.

§7.202.  Responsibilities of the IPM Coordinator.
The IPM Coordinator(s) shall be responsible for implementation of the
school district IPM Program. In addition, the IPM Coordinator(s) shall:

(1) successfully complete a Department-approved IPM
Coordinator training course within six months of appointment;

(2) obtain at least six hours of Department-approved IPM
continuing education units (CEU) every three years, beginning the ef-
fective date of this rule or the date of designation, whichever is later.
The three-year period will begin from the date the IPM Coordinator
receives initial training after being appointed by the superintendent, or
if currently designated and trained as the IPM Coordinator, when this
rule revision goes into effect. No approved course may be repeated for
credit within the same three-year period. One of the six CEUs must
be related to laws and regulations specific to IPM programs in schools.
IPM Coordinators may satisfy the CEU requirements through one or
more of the following methods:

(D) ensuring that all pesticides used on school district
property are in compliance with the school district's IPM program and
that current pesticide labels and Safety Data Sheets (SDS) are available
for interested individuals upon request;

(E) overseeing and implementing that portion of the
plan that ensures that school district administrators and relevant
school district personnel are provided opportunities to be informed
and educated about their roles in the IPM program, reporting, and
notification procedures;

(F) pesticide applications, including the approval of
emergency applications at buildings and on school district grounds,
are conducted in accordance with Division 7 of this subchapter; and

(G) maintaining a current copy of the school district's
IPM policy and making available to a Department inspector upon re-

quest.

§7.203.  Responsibilities of Certified Applicators and Licensed Tech-
nicians.

PROPOSED RULES September 18, 2015 40 TexReg 6235



The commercial or noncommercial certified applicator or licensed

grounds or other facilities in accordance with the approval for use and

technician shall:

(1) apply only EPA labeled pesticides, appropriate for the
target pest, except as provided in Division 7 of this subchapter (relating
to Integrated Pest Management Program for School Districts);

(2) provide the structural pest management needs of the
school district by following the school district's IPM program and these

regulations;

(3) obtain written approval from the IPM Coordinator(s)
for the use of pesticides in accordance with Division 7;

(4) handle and forward to the IPM Coordinator(s) records
of IPM activities, any complaints relating to pest problems, and pesti-
cide use;

(5) ensure that pesticide use records are forwarded to the

restrictions listed for each category:

(A) Green Category Pesticides.

(i) Definition: A pesticide will be designated as a
Green Category pesticide if it meets the following criteria:

(1) all active ingredients belonging to EPA toxi-
city categories III and IV;

(11) it contains a CAUTION signal word on the
product label, unless no signal word is required to appear on the product
label as determined by EPA; and

(III) it consists of the active ingredient boric
acid; disodium octoborate tetrahydrate or related boron compounds;
silica gel; diatomaceous earth; or belongs to the class of pesticides that
are insect growth regulators; microbe-based insecticides; botanical in-

IPM Coordinator within two (2) business days or in a time frame as

secticides containing no more than 5% synergist (and does not include

agreed to by the IPM Coordinator;

(6) consult with the IPM Coordinator(s) concerning the use
of control measures in buildings and grounds; and

(7) ensure that all pest control activities are consistent with
the school district's IPM program and IPM policy.

§7.204.  Pesticide Use in School Districts.

All pesticides used by school districts must be registered with the
United States Environmental Protection Agency (EPA) and the Texas
Department of Agriculture, with the exception of those pesticides
that have been exempted from registration by the Federal Insecticide,
Fungicide, and Rodenticide Act (FIFRA), Section 25(b). All pesticides
used by school districts must also bear a label as required by FIFRA
and Chapter 76 of the Texas Agriculture Code. Pesticides intended
and labeled for use on humans are exempt from this section. Pesticide
use must also meet the following requirements:

(1) Pest control signs shall be posted at least 48 hours prior
to a pesticide application inside school district buildings as provided
for under §7.148 of this title (relating to Responsibilities of Unlicensed
Persons for Posting and Notification).

(2) For outdoor applications made on school district
grounds, the treated area must be identified at all entry points with
a sign, or must be secured using a locking device, a fence or other
practical barrier such as commercially available barrier caution tape,
or periodically monitored to keep students out of the treated area until
the allowed reentry time.

(3) Pesticides used on school district property shall be
mixed outside of student occupied areas of buildings and grounds.

(4) The use of non-pesticide control measures, non-pesti-
cide monitoring tools and mechanical devices, such as glue boards and
traps as permitted in accordance with Division 7 of this subchapter (re-
lating to Integrated Pest Management Program for School Districts),
are exempt from posting requirements. The use of non-pesticide tools
and devices by unlicensed school district personnel, for monitoring pur-
poses, shall be permitted. Monitoring by unlicensed school district per-
sonnel shall be done only as directed, under the supervision of the IPM
Coordinator.

(5) Pesticide applications shall not be made to outdoor
school grounds if such an application will expose students to physical
drift of pesticide spray particles. Reasonable preventive measures
shall be taken to avoid the potential of drift to occur.

(6) School districts are allowed to apply the following pes-
ticides to control pests, rodents, insects and weeds at school buildings,

synthetic pyrethroids); biological (living) control agents; pesticidal
soaps; natural or synthetic horticultural oils; or insect and rodent baits
in tamper-resistant containers, or for crack-and-crevice use only;

(ii) Approval for Use: Green Category pesticides do
not require prior written approval. These pesticides may be applied at
the licensee's discretion under the guidelines of the school district IPM

program.

(iii) _Restrictions:

(1) Green Category pesticides may be applied in-
doors if students are not present and are not expected to be present in the
room or treated area at the time of application. Reentry into the treated
area is permitted as soon as the application is complete, the pesticide
spray has dried, or the reentry interval specified on the pesticide label
has expired, whichever interval is longer.

(1) Green Category pesticides may be applied
outdoors if students are not present within ten (10) feet of the appli-
cation site at the time of treatment. Students are allowed reentry into
the treated area as soon as the application is complete, the pesticide
spray has dried or the reentry interval specified on the pesticide label
has expired, whichever interval is longer.

(B) Yellow Category Pesticides.

(i) Definition: A pesticide will be designated as a
Yellow Category pesticide if it meets the following criteria:

(1) all active ingredients belonging to EPA toxi-
city categories III and IV;

(1) it contains a CAUTION signal word on the
product label, unless no signal word is required to appear on the product
label as determined by EPA; and

(11I) it does not meet the criteria to be designated
as a Green Category pesticide under subparagraph (A)(i) of this para-

graph.

(i) _Approval for Use: Yellow Category pesticides
require written approval from the certified applicator prior to their use.
Yellow Category pesticide approvals shall have a duration of no longer
than six (6) months or six (6) applications per site, whichever occurs
first.

(iii) _Restrictions:
(I) Yellow Category pesticides may be applied

indoors if students are not present or not expected to be present in the
room or treated area within the next four (4) hours following the appli-
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cation, or until the reentry interval specified on the pesticide label has

clude insecticides only and involve applications made both inside and

expired, whichever interval is longer.

(1) Yellow Category pesticides may be applied
outdoors if students are not present or not expected to be present within
ten (10) feet of application site and the area is secured and reentry is in
accordance with this section for no less than four (4) hours, or until the
reentry interval specified on the pesticide label has expired, whichever

interval is longer.

(I1I)  The treated area must be clearly posted at all

outside of structures. Incidental Use is not intended for long term or ex-
tensive pest control measures, rather emergency situations where safety
of students or workers is at risk and there is insufficient time to contact a
licensed applicator. Where long term pest control is required, a trained,
licensed person is to make the applications. Examples of Incidental Use
situations are treating fire ants in a transformer box or treatments for
bees or wasps as a non-routine application to protect children or per-
sonnel. Incidental Use is defined as site-specific and incidental to the
employee's primary duties. If it is part of the employee's primary duty

entry points with a sign, or secured using a locking device, a fence or

to make applications of pesticides, that employee is required by law

other practical barrier such as commercially available barrier caution

to obtain a Texas Department of Agriculture license, depending on the

tape, or periodically monitored to keep students out of the treated area

location and type of application. In all cases of incidental use, the em-

until the allowed reentry time.

(C) Red Category Pesticides.

(i) Definition: A pesticide will be designated as a

ployee should use the least hazardous, effective method of controlling
pests. All applications to schools or school grounds must be in compli-
ance with school district IPM policies. If chemicals are utilized, they
must be applied in strict accordance with manufacturer labels of prod-

Red Category Pesticide if it meets the following criteria:

(1) all active ingredients belonging to EPA toxi-
city category I or II;

(11) it contains a WARNING or DANGER signal

ucts being used. Applications made inconsistent with the Department's
law and regulations, or applications made inconsistent with the label
requirements of the product may result in an enforcement action being
taken against the individual and/or the certified applicator or techni-
cian responsible. Incidental pesticide use in schools is regulated by the

word on the product label; and

(I1I) it contains an active ingredient that has been
designated as a restricted use pesticide, a state-limited-use pesticide or
a regulated herbicide; and it does not meet the criteria to be designated
as a Green Category pesticide under subparagraph (A)(i) of this para-

Texas Department of Agriculture. If you have any questions or com-
ments, contact the Texas Department of Agriculture, phone number
1-866-918-4481 or P.O. Box 12847, Austin, Texas 78711-2847."

(b) The Incidental Use For Schools Fact Sheet must be pro-
vided during pesticide instruction and training by the IPM Coordinator

graph, or a Yellow Category pesticide under subparagraph (B)(i) of this

to each employee of the school district whose primary duty is not pest

paragraph.

(ii) Approval for Use: Prior to the application, li-
censees must provide written justification to the IPM Coordinator for
the use of the Red Category pesticide and must obtain signed approval
for the application from the IPM Coordinator. Red Category pesticide

control, and whose work may include tasks subject to the exception.
The IPM Coordinator must keep records of all the training conducted

annually.

(c) Primary duty is defined as a job duty that is part of a written
job description or is a regularly assigned task of the employee.

approvals shall have a duration of no longer than three (3) months or
three (3) applications per site, whichever occurs first.

(iii) _Restrictions.

(I) Red Category pesticides may be applied in-
doors if students are not present and are not expected to be present in
the room or treated area within eight (8) hours following the applica-

(d) Pest control use records for all incidental pesticide use
application, including the reason for application and justification for
emergency, must be maintained by the IPM Coordinator for a period

of two years.

(e) Incidental pesticide use in school districts is limited to in-
secticides that are Green and Yellow Category pesticides.

tion, or until the reentry interval specified on the pesticide label has
expired, whichever interval is longer.

(1) Red Category pesticides may be applied out-
doors if students are not present within twenty-five (25) feet of the ap-
plication site, the area is secured in accordance with this section, and
reentry by students is prohibited for no less than eight (8) hours, or
until the reentry interval specified on the pesticide label has expired,
whichever interval is longer.

(1II)  The treated area must be clearly posted at all
entry points with a sign, or secured using a locking device, a fence or
other practical barrier such as commercially available barrier caution
tape, or periodically monitored to keep students out of the treated area
until the allowed reentry time.

§7.205.  Incidental Use for Schools.

(a) TheIncidental Use For Schools Fact Sheet must contain the
following text: "This fact sheet must be distributed to all employees of
school districts who apply general use Green Category pesticides (or
Yellow Category pesticides specific to ant, bee and wasp applications)
and are not licensed by the Texas Department of Agriculture. The fact
sheet, instruction and training must be provided upon initial employ-
ment by the school district's IPM Coordinator, and thereafter must be
available as needed. These general use Green Category pesticides in-

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 4,
2015.

TRD-201503588

Jessica Escobar

Assistant General Counsel

Texas Department of Agriculture

Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 463-4075

¢ ¢ ¢

CHAPTER 27. TEXAS CITRUS PEST AND
DISEASE MANAGEMENT CORPORATION

The Texas Department of Agriculture (Department) proposes
new Chapter 27, Texas Citrus Pest and Disease Management
Corporation, Subchapter A, §§27.101 - 27.107; Subchapter B,
§8§27.201 - 27.211; Subchapter C, §§27.301 - 27.307; Subchap-
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ter D, §§27.401 - 27.408; Subchapter E, §§27.501 - 27.503;
Subchapter F, §§27.601 - 27.605; and Subchapter G, §§27.701
- 27.707. New Chapter 27 is proposed to implement rules as
required by Chapter 80 of the Texas Agriculture Code (the Code)
in order for the Texas Citrus Pest and Disease Management
Corporation, Inc. (Corporation), a Texas nonprofit corporation,
the recognized entity by the Department, to plan, carry out, and
operate suppression programs to manage and control citrus
pests and diseases in this state under the supervision of the
Department.

Proposed Subchapter A includes general definitions applicable
to the chapter, operating and reporting requirements for the Cor-
poration, and administrative review procedures for citrus produc-
ers. New Subchapter B is proposed to include all voting pro-
cedures required for the administration of an election or refer-
endum of the Corporation and conducted by the Department.
Subchapter B also includes notice and approval requirements
for the creation of pest management zones and assessments.
New Subchapter C proposes rules for required participation in
the program by citrus producers, as well as procedures regard-
ing penalties for failure to comply with program requirements,
including paying assessments.

The proposed sections in Subchapter D establish rules, as re-
quired by §80.017 of the Code, for compliance certificates to
manage the payment and collection of assessments levied on
citrus producers and provides for an assessment lien in favor of
the Corporation in the amount of an assessment that is due and
unpaid. Subchapter D also includes notice of the assessment to
producers and notice of any lien to buyers; provides for payment
of assessments, including incentives for early payment as well
as late fees for late payment of assessments; sets forth appli-
cability of liens, lien priority and provides for the release of the
liens.

Proposed Subchapter E provides rules for protection of individ-
uals, livestock, wildlife, and honeybee colonies in eradication
zones, as required by §80.022 of the Code; requires that the Cor-
poration must establish procedures for implementing the citrus
pest and disease suppression program, and methods of treat-
ment for specific eradication zones. New sections in Subchapter
F are proposed to provide procedures and requirements to allow
a citrus producer in an active citrus suppression program to use
bio-intensive controls as pest control methods, in accordance
with §80.031 of the Code. Subchapter F includes procedures
for requesting to use bio-intensive controls, items to be consid-
ered by the Corporation in reviewing requests, recordkeeping
and treatment requirements, procedures for appeals of denial
of a request or withdrawal of approval once given, and require-
ments for payment of costs of bio-intensive controls.

The new sections in Subchapter G are proposed to establish
eligibility and a method and procedures for the indemnification
of growers of organic citrus in active pest management zones
and to provide for payment of an assessment by organic citrus
producers farming in an active pest management zone.

Ms. Janet Fults, Director of Environmental & Biosecurity Pro-
grams for the Department, has determined that for the first five-
year period the proposed new rules are in effect, there will be
no fiscal implications for state or local government as a result of
enforcing or administering the rules.

Ms. Fults has also determined that for each year of the first five
years the proposed sections are in effect, the public benefit antic-
ipated as a result of enforcing the rules will be the reduction and

management of the spread of citrus pests and diseases. There
will be no effect on small businesses. There is no anticipated
economic cost to persons who are required to comply with the
rules as proposed.

Written comments on the proposal may be submitted to Ms.
Janet Fults, Director of Environmental & Biosecurity Programs,
Texas Department of Agriculture. Comments may be sent by
mail to: Janet Fults, Texas Department of Agriculture, P.O. Box
12847, Austin, Texas 78711 or by email to: Janet.Fults@ Texas-
Agriculture.gov. Comments must be received no later than 30
days from the date of publication of the proposal in the Texas
Register.

SUBCHAPTER A. GENERAL PROVISIONS
4 TAC §§27.101 - 27.107

The proposal is made under Chapter 80, Texas Agriculture
Code, which authorizes the Department to designate the Texas
Citrus Pest and Disease Management Corporation as the entity
authorized to plan, carry out and operate suppression programs
to manage and control citrus pests and diseases under the
supervision of the Department.

Texas Agriculture Code, Chapter 80 is affected by this proposal.

$§27.101.  Definitions.

The following words and terms, when used in this Chapter shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Active pest management zone--A pest management
zone established under the Texas Agriculture Code, Chapter 80, in
which citrus producers by referendum have approved their participa-
tion in a suppression program and have approved an assessment to
fund costs of implementing the program, and in which the Corporation
has begun operations.

(2) Bio-intensive control--The use of biologically based
pest control tactics, rather than traditional chemical control methods.
Biologically based pest control tactics include biological controls,
resistant host plants, cultural controls, botanical insecticides, or sterile
insect techniques that cause little or no detrimental effect on non-target

organisms.

(3) Citrus Producer--Means a person who grows citrus and
receives or intends to receive income from the sale of citrus. The term
includes an individual who as owner, landlord, tenant, or sharecropper
is entitled to share in the citrus grown and available for marketing from
a farm or to share in the proceeds from the sale of the citrus from the
farm. The term includes a person who owns land that is primarily used
to grow citrus and that is appraised based on agricultural use under
Chapter 23, Texas Tax Code, regardless of whether the person receives
income from the sale of citrus, and there is an irrebuttable presumption
that the person intends to receive income from the sale of citrus.

(4) Code--The Texas Agriculture Code.

(5) Commercial citrus--Citrus grown for sale or barter.

(6) Corporation--The Texas Citrus Pest and Disease Man-
agement Corporation, Inc.

(7) Department--The Texas Department of Agriculture.

(8) Due and unpaid--An assessment is due and unpaid if it
has not been paid after the due date set by the Commissioner for pay-
ment, and no written agreement has been made with the Corporation to

pay the assessment.
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(9) First buyer of citrus--A buyer who buys citrus from a
citrus producer and disburses funds to the producer for the purchase of

(3) The Commissioner shall review and approve the Cor-
poration's operating budget in writing. No funds may be used to fund

citrus.

(10) Noncommercial citrus--Any citrus that is not commer-
cial citrus.

(11) Pest management zone--A geographic area estab-
lished under §80.006 of the Code in which citrus producers by

programs not approved by the Commissioner. The budget must:

(A) be approved on an annual basis to correspond with
the Corporation's fiscal year;

(B) be submitted at least 30 days prior to be the end of
the Corporation's fiscal year;

referendum approve their participation in a pest and/or disease sup-
pression program.
(12) USDA--United States Department of Agriculture.

§27.102.  Statement of Authority and Purpose.

The Corporation shall be recognized by the Department as the entity to

(C) be approved by the Corporation board in an open
meeting prior to submission to the Commissioner;

(D) include the following:

(i) _a breakdown of expenses to show the budget as
projected by zone;

plan, carry out, and operate suppression programs to manage and con-
trol pests and diseases in citrus plants in the state under the supervision
of the Department as provided by Chapter 80 of the Code.

$27.103.  Approval by the Commissioner of Agriculture.

The Corporation is required to obtain approval from the Commissioner
as follows.

(1) The Commissioner must approve in writing the Corpo-
ration's policy for the procurement of goods and/or services. The pro-
curement policy must be reviewed annually following initial approval.
The procurement policy of the Corporation shall include:

(A) arequirement in regards to purchases of goods or

services:

(i) thatall purchase, service and/or lease agreements
over the amount of $20,000 be approved by the Commissioner;

(i) arequirement that a statement of justification of
need for the goods or services being purchased and/or leased be pro-
vided for each purchase and/or lease; and

(iii) a provision that excludes routine or day-to-day
operating expenditures such as office supplies, payroll or utilities from

this requirement.

(B) provisions for obtaining of competitive bids, in-
cluding a requirement that bid announcements (request for bids) for
purchases and/or leases, or financing of purchases and/or leases over
the amount of $20,000 be approved by the Commissioner prior to
distribution of the request for bid.

(2) The Corporation must obtain approval in writing from
the Commissioner to borrow money to fund operations of the Corpo-
ration.

(A) An approval request for the borrowing of money
must first be approved by a majority of the board in an open meeting.

(B) Once approved by the board, the request for ap-
proval to borrow money must be submitted to the Commissioner in
writing at least 30 days before the date of the actual borrowing trans-
action and include:

(i) name and address of lender;

(ii) amount to be borrowed;

(iii) copy of terms of agreement for the transaction
and any supporting documentation;

(iv) a statement of justification for choosing the
lender including other options considered; and

(v) _any other information requested by the Commis-

sioner.

(ii) abreakdown of Corporation operating expenses;

(iii)  total projected budget including expenses for
goods and services to be approved by the Commissioner; and

(iv) adescription of programs to be implemented us-
ing budgeted funds.

(4) Budget revisions are permitted between the approved
budget line items. Prior written approval from the Commissioner is
required on all cumulative transfers for the fiscal year covered by the
proposed budget of funds among budget line items when the amount
transferred exceeds 10% of the total annual budget.

(5) The Commissioner must approve in writing the use of
a bank depository prior to the deposit of funds by the Corporation.

(6) The Corporation must seek written approval from the
Commissioner to enter cooperative agreements to destroy and manage
pests and diseases in this state between the Corporation and:

(A) an agency of the federal government;

(B) a state agency;

(C) an appropriate agency of a foreign country contigu-
ous to the affected area to the extent allowed by federal law;

(D) a person who is engaged in growing, processing,
marketing, or handling citrus;

(E) a group of persons in this state involved in similar
programs to carry out the purposes of this Chapter; or

(F) an appropriate state agency of another state contigu-
ous to the affected area, to the extent allowed by federal law, the law

of the contiguous state, and the law of this state.

§27.104. Reporting Requirements.

(a) The Corporation shall provide the Department with a copy
of its annual audit within 30 days of the audit's completion, including

any accompanying letters to the Corporation from the auditor.

(b) No later than 45 days after the fiscal year, the Corporation
shall file with the Department an annual report. The annual report shall

include, at a minimum:

(1) abalance sheet of assets, liabilities and fund equity;

(2) an itemization of income/expenditures;

(3) a statement of management activities carried out in the
year covered by the report, by zone;

(4) information regarding the name and quantity of pesti-
cides used in the program by zone; and
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(5) copies of any resolutions adopted by the board regard-

to the State of Texas fiscal year, or more often, as requested by the

ing the suppression program.

$27.105.  Cost Sharing Program.

(a) Statement of Purpose and Authority. In accordance with
Chapter 80 of the Code, the Department is authorized to contract with
the entity under §80.020 to carry out pest and disease suppression to
obtain suppression services for the state of Texas as part of a cost-shar-
ing program. The Corporation has been designated as that entity. This
section sets forth requirements and procedures for the implementation
of the cost-sharing program.

(b) Zone eligibility.

(1) The Department may spend money under the cost-shar-
ing program only in a pest management zone in which:

(A) a suppression project authorized under the Code,
Chapter 80 is active; or

(B) suppression has been declared complete by the
United States Department of Agriculture or its designee.

(2) A zone meets the requirement set forth in paragraph
(1)(A) of this subsection if a referendum of citrus producers has been
held in the pest management zone in accordance with Chapter 80 of
the Code, and both the establishment of a suppression program and a
maximum assessment have been approved by producers for that pest

management zone.
(c) Request for funding.

(1) The Corporation may request funding under this section
to provide suppression services by submitting a proposal which meets
the requirements specified by the Department.

(2) A proposal to provide suppression services shall
include:

(A) a statement that the Corporation meets eligibility
requirements;

(B) astatement verifying that the Corporation will com-
ply with the Uniform Grant Management Standards promulgated by

the Governor's Office of Budget and Planning, under the Texas Gov-
ernment Code, Chapter 783 (UGMYS);

(C) Verification that funds provided will be used for

Department.

(2) Quarterly reports shall be submitted to the Department
within 30 days after the end of each quarter.

(3) The Corporation shall establish an accounting system
which identifies source of funds for programs, with separate account-
ing, in a manner that will enable the Department and others to audit
funds and verify source of funds and how they are used, for:

(A) producer assessments;
(B) state funds; and

(C) federal funds.

(4) The Corporation shall comply with all applicable state
requirements regarding use of state funds.

(5) The Department may suspend disbursement of funds to
the Corporation, if:

(A) the Department determines, or has reason to be-
lieve, that appropriated funds are not being used for purposes stated
in the contract or the Corporation is not complying with the terms of
the contract, including reporting requirements, or these rules;

(B) the Department determines, or has reason to be-
lieve, that the use of the appropriated funds by the Corporation is not
consistent with state law; and/or

(C) the Department determines or has reason to believe
that the Corporation's use of the appropriated funds is not in the best
interest of the state, citrus producers, or the suppression program.

§27.106. Administrative Review.

(a) Filing of request.

(1) Any person who believes they have been aggrieved in
connection with an action of the Corporation may file a request for
administrative review by the Department under §80.011 of the Code.

(2) A request must be made in writing and received by the
Department within 90 days of the alleged action which is the subject
of the complaint. Formal requests must comply with the following re-
quirements, and shall be resolved in accordance with the procedures set
forth below. Copies of the request and any supporting documentation

suppression services in eligible zones; and

(D) the specific amount of funding requested and how
the funds will be used, broken down by zone, period of time covered,
specific category of expenditure, and nature of activity.

(3) Additional information may be requested, if needed.

(d) Disbursement of funds.

(1) Disbursement of funds will be made after review and
acceptance of the Corporation's proposal by the Department and exe-
cution of a written contract for services between the Department and

the Corporation.

(2) Disbursement shall be made only in accordance with
the contract.

(3) Disbursement of funds may be made in a lump sum or
installments, as set forth in the contract.

(e) Reporting/Accounting Requirements.

(1) After funds have been disbursed, the Corporation shall
provide a written report of expenditures on a quarterly basis according

must be mailed or delivered by the requesting party to the Department
and the Corporation.

(b) Contents of request. A request filed under this section must
be sworn and contain:

(1) a specific identification of the statutory or regulatory
provision(s) that the action complained of is alleged to have violated;

(2) a specific description of each act alleged to have vio-
lated the statutory or regulatory provision(s) identified in paragraph (1)
of this subsection, including an identification of the issue or issues to
be resolved;

(3) aprecise statement of the relevant facts;

(4) argument and authorities in support of the allegations

made;

(5) any supporting documentation available; and

(6) a statement that a copy of the request has been mailed
or delivered to the Corporation.

(c) Informal Review.
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(1) Once a request is received by the Department, it shall

manner that warrants action by the Department, the Department may

be forwarded to the Department's Office of General Counsel for review.

prescribe corrective action to be carried out by the Corporation, or re-

(2) The General Counsel, or his or her designee, shall have
the authority, prior to appeal to the Commissioner or designee, to settle
and resolve the complaint that is the subject of the request, and may so-
licit additional information regarding the matters alleged in the request

fer its determination to the appropriate entity in accordance with the
§80.027 of the Code. The Department is not authorized to award mon-
etary damages to a person filing a request under this section.

$27.107.  Public Information Act.

for review from the requester, the Corporation, or any other relevant

All information submitted to the Corporation under this chapter is sub-

party. Copies of any additional information received shall be provided

ject to the Public Information Act (PIA), Chapter 552, of the Texas

to both the requester and the Corporation.

(3) If the issues raised in the request are not resolved by
mutual agreement, the General Counsel will issue a written determina-
tion on the request for review as follows.

(A) Ifthe General Counsel determines that no violation
of rules or statutes has occurred, he or she shall so inform the requesting
party and the Corporation by letter, setting forth the reasons for the
determination.

(B) If the General Counsel determines that a violation
of the rules or statutes has occurred, he or she shall so inform the re-
questing party and the Corporation by letter, setting forth the reasons
for the determination and the appropriate remedial action.

(4) If the General Counsel's determination is not appealed
within 15 business days, that determination shall serve as the final
agency determination on the complaint.

(d) Appeal to Commissioner.

(1) The General Counsel's determination may be appealed
to the Commissioner by the requester or the Corporation. An appeal
of the General Counsel's determination must be in writing and must
be received by the Department no later than 15 business days after the
date of the General Counsel's determination. The appeal shall include
specific reasons why the requester or the Corporation disagrees with
the determination. Copies of the appeal must be mailed or delivered
by the party appealing to the other party.

(2) The Commissioner, or his or her designee, shall review
the request for appeal and any supporting documentation submitted
with the appeal. The Commissioner shall be limited to review of the
original request for administrative appeal and supporting documenta-
tion submitted with that request, and the General Counsel's determina-
tion.

(3) The Commissioner's determination of the appeal shall
be the final administrative action of the agency and is subject to judicial
review under Chapter 2001, Government Code.

(e) Actions Subject to Review.

(1) Request for review filed under §80.011 shall be based
on actions taken by the Corporation under Chapter 80 of the Code.

(2) Actions subject to review under §80.001 do not include:

(A) alleged violations that may be prosecuted adminis-
tratively by the Department under the §12.020 and/or §76.1555 of the
Code;

(B) bid protests and other disputes arising from a bid
made or a contract entered into with the Corporation under its procure-
ment manual, and covered by the Corporation's procurement dispute
resolution procedure; or

(C) disputes that have been resolved through a civil or
criminal action brought in a court of law.

(f) Appropriate remedial actions. If the Department, or the
Commissioner on appeal, determines that the Corporation acted in a

Government Code, and may be disclosed to the public upon written re-
quest submitted to the Corporation or the Department. All information
shall be presumed to be subject to disclosure unless a specific excep-
tion to disclosure under the PIA applies.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 4,
2015.

TRD-201503607

Jessica Escobar

Assistant General Counsel

Texas Department of Agriculture

Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 463-4075

¢ L4 ¢
SUBCHAPTER B. ELECTION OR
REFERENDUM PROCEDURES

4 TAC §§27.201 - 27.211

The proposal is made under §80.016, Texas Agriculture Code,
which provides that the Department shall adopt rules related to
voting in board elections and referenda to establish pest man-
agement zones.

Texas Agriculture Code Chapter 80 is affected by this proposal.

§27.201.  Voter Eligibility.

(a) A citrus producer is a person defined in §27.101(3) of this
title (relating to Definitions), and §80.003(6) of the Code. For pur-
poses of determining voter eligibility for elections or referenda, this
requirement will be determined from the official list provided to the
Department of operators or crop-sharing landlords who have citrus in
the zone or area in which a referendum is being held in the crop year
in effect at the time of the referendum.

(b) A citrus producer eligible to vote in a pest management
zone referendum is also entitled to elect board members to represent
the pest management zone in which the producer's citrus production
occurs.

(c) If a citrus producer has production in more than one zone,
the producer may vote in each zone in which he or she meets the voting
eligibility requirements in subsection (a) of this section.

§27.202.  Board Candidates.
(a) A representative number of members to the Corporation's

board of directors shall be elected from each established pest manage-
ment zone for a term not to exceed two years.

(b) In order to be a candidate for board membership, a person
must be eligible to vote in the referendum, must reside in the pest man-
agement zone that he or she is seeking to represent and have at least
seven years citrus producing experience.
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(c) In order to have his or her name put on the ballot, a person
must file with the Department, at least 30 days prior to the first day of
the voting period of the election, a petition signed by ten eligible voters
within the pest management zone to be represented. The Department
shall prescribe the form for the petition.

(d) An eligible voter may vote for a citrus producer whose
name does not appear on the ballot by writing that person's name and
county of residence on the ballot.

(e) Board candidates are elected by plurality, by receiving the
highest number of votes of all candidates for that board position.

§27.203.
dum.
Before the referendum, the Commissioner shall review and approve:

Commissioner Approval Required for Assessment Referen-

(1) the amount of the assessment;

(2) the basis for the assessment;

(3) the time for payment of the assessment;

(4) the method of allocation of the assessment among citrus

(6) who to contact for more information.

(e) A proposed pest management zone referendum ballot must
include or be accompanied by information about the proposed pest
management zone, including:

(1) a statement of the purpose of the pest suppression pro-

ram;
(2) the geographic area included in the proposed pest man-
agement zone,

(3) a general summary of rules adopted by the Commis-
sioner under §§80.016, 80.020, and 80.022 of the Code, including a
description of:

(A) citrus producer responsibilities; and

(B) penalties for noncompliance with rules adopted un-
der this chapter; and

(4) an address and toll-free telephone number that a citrus
producer may use to request more information about the referendum or
the pest suppression program.

producers;
(5) the restructuring and repayment schedule for any pre-

(f) The referendum will be conducted by mail ballot. All eli-
gible producers will be mailed a ballot. An eligible producer who has

existing debt; and

(6) the amount of debt to be incurred in the pest manage-
ment zone.

§27.204. Public Hearings.

The Commissioner shall give notice of and conduct a public hearing in
the pest management zone regarding the proposed assessment referen-
dum.

§27.205.  Conduct of Election or Referendum.

(a) Upon request of the Corporation, the Commissioner shall
conduct and prescribe the manner to conduct an election and/or refer-
endum as authorized under the Chapter 80 of the Code.

(b) With the Commissioner's approval, the Corporation may
set the assessment rate at a level less than the maximum assessment
approved by the referendum.

(c) Notice of the referendum shall be published in one or more
newspapers published and distributed within the boundaries in which
the board operates. The notice shall be published at least 45 days be-
fore the date of the referendum and/or board election in one or more

not received a ballot may request a mail ballot by contacting Depart-
ment headquarters. No eligible producer requesting a mail ballot shall
be refused a ballot.

(1) Cast ballots will be returned by mail to Department
headquarters by the citrus producer via postage paid envelope and must
be postmarked by a deadline to be determined by the Department.

(2) Ballots submitted to the Department by mail shall be
maintained at Department headquarters.

(g) The Department will be reimbursed by the Corporation for
all costs associated with conducting a referendum under this subchap-
ter.

$27.206. Canvass, Watchers; Recount.

(a) A canvassing committee appointed by the Commissioner
shall count the ballots and verify the referendum results to the Com-
missioner for certification. Referendum results will be certified by the
Commissioner.

(b) Ballots for the referendum will be counted in a manner de-
termined by the Commissioner.

newspapers published and distributed throughout the proposed or es-
tablished pest management zone or zones, or area proposed to be added
or transferred. The notice shall be published not less than once a week
for three consecutive weeks. In addition, at least 45 days before the
date of the referendum, the Department will give direct written notice
to the county office for the Texas AgriLife Extension Service in the pest
management zone or zones or area proposed to be added or transferred.

(d) Notice provided in accordance with subsection (c) of this

(c) After the ballots are counted and the results verified by the
Commissioner, the ballots shall be locked in a container and stored at
the Department's headquarters for a period of 30 days. The locked con-
tainer containing referendum ballots cannot be opened for the 30-day
period without a court order or written request for recount. If no con-
tests or investigations arise out of the referendum within 30 days after
certification of such referendum, the Department shall destroy the bal-
lots by shredding.

section shall include:

(1) the date of the election;

(2) the manner in which the election is to be conducted;

(3) the purpose of the election and/or referendum;

(4) if appropriate, information regarding the election of
board members, including how to get on the ballot;

(5) if an assessment referendum is being conducted, the
maximum assessment to be paid by citrus producers having production
in the pest management zone and the time for which the assessment will
be collected; and

(d) A watcher may be present at Department headquarters for
the purpose of observing the canvass of the votes and until the can-
vassing committee completes its duties. Written notice of intent to be
present during the canvass must be submitted to Department at least
three days prior to the count.

(e) A request for recount submitted under this division must:
(1) be in writing;

(2) state the grounds for the recount;

(3) Dbe submitted to the Commissioner within 10 calendar
days of canvass results; and
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(4) be signed by the person(s) requesting the recount, in-
cluding address and phone number. If the request is made on behalf of

(2) information sufficient for the Commissioner to deter-
mine whether or not citrus production has begun or could begin in the

an organization or association, the person submitting the request must

proposed area;

state that he or she is authorized to request a recount on behalf of the
organization or association.

(f) A recount will be conducted by the Department, under the

(3) information sufficient for the Commissioner to deter-
mine whether or not the proposed area is adjacent to a pest manage-
ment zone or is in an area with biological characteristics similar to the

supervision of a representative of the Office of the Secretary of State.

pest management zone to which the area is requesting to be added or

§27.207. Zone Activation, Producer Approval.
(a) Once a pest management zone has been designated by
adoption of a rule subject to the authority of §80.005 of the Code,

moved; and

(4) any other pertinent information on the zone to which
the area would be moved or added.

the pest management zone is not established until approved by a
referendum of citrus producers in the new zone and held in accordance
with §80.006 of the Code.

(b) Once a pest management zone has been designated by rule
and established by approval of citrus producers in the zone, as provided
in subsection (a) of this section, the zone shall operate in accordance
with the provisions of Chapter 80 of the Code.

$27.208.  Approval of Zones, Assessment Rates, Board Elections.

(a) A referendum to establish a zone, to establish a suppression
program in an existing zone, to add a county or area to an existing zone,
to transfer an area or county from one zone to another, to discontinue
the program in a zone, or to set or continue an assessment rate must
pass by a favorable vote of:

(1) at least two-thirds of those voting vote in favor of the
referendum; or

(2) those voting in favor of the referendum cultivate more
than 50 percent, as determined by the Commissioner, of the citrus
acreage in the relevant pest management zone. The total acreage of
citrus in each pest management zone or area shall be determined by
use of the latest available figures provided to the Department by the

(b) The Department shall provide a petition form for the party
submitting the request. The completed form must include:

(1) certification by the person signing the petition that he
or she is an eligible citrus producer in the area proposed to be added
or moved by having citrus production in the area proposed to be added
or moved or sharing in the proceeds of citrus production in the current
crop year;

(2) the complete name and address of the eligible citrus
producer or entity;

(3) alegible signature of the person with authority to sign
for the person or entity; and

(4) the date signed.

(c) Only one signature or petition form per entity may be gath-
ered.

(d) Signatures that are dated before the date the petition
process starts are invalid.

(e) Producer eligibility to sign a petition shall be determined
as follows.

Corporation.

(b) If a pest management zone or program establishment,
assessment, or retention referendum conducted under §80.006 of

(1) If the petitioning process commences prior to or after
traditional citrus production in the area, the immediately preceding cit-
rus crop year information as maintained in the official list provided to

the Code is not approved, the Department may not conduct another
referendum in the same area on that same issue before one year after
the date of the election on the failed referendum. In addition, if a zone
is not established or is discontinued, any concurrent board member
election has no effect, and the Commissioner shall appoint a board
member to represent the zone in which the election was held.

(c) If a discontinuation referendum conducted under §80.014
of the Code is not approved, no such referendum may be held within

the Department determines eligibility for having a producer's name on
the petition.

(2) Ifapetition drive crosses crop years, the Commissioner
shall use the most current complete eligible list of producers in the area
proposed to be added or moved, and shall notify the petitioning party
of the appropriate date when the eligibility list changes. If a person
farmed in a year other than the year determined to be the eligible year,
that signature or petition form will not be valid.

two years of any other referendum in the pest management zone per-
taining to establishing or discontinuing the pest management zone.

§27.209.  Payment of Zone Debt upon Discontinuation.

Citrus producers may vote in a referendum to discontinue the suppres-
sion program in a zone under §80.014 of the Code. If a proposition
is approved, the suppression program is abolished and the pest man-
agement zone ceases to exist on payment of all debts of the pest man-
agement zone. Assessments shall continue annually on any producer
planting citrus in the zone in subsequent years until all debts of the pest
management zone are paid.

§27.210. Petitions to Add an Area or County to an Existing Pest Man-
agement Zone or to Transfer an Area or County in One Pest Manage-
ment Zone to Another Pest Management Zone.

(a) Parties wishing to petition for addition or movement into
an existing pest management zone shall notify the Commissioner of
their intent in writing. The petition shall include:

(1) a geographic description of the proposed area to be
added or moved;

() Upon receipt of request for petition, the Department shall
advise the party of the number of eligible voters/producers in the pro-
posed area using the list that will be used to determine if the total num-
ber of producer signatures gathered meets or exceeds 30% of producers
in the petitioning area, as required by §80.009(b) of the Code.

(g) Completed petitions may be filed with the Department ei-
ther by sending them to the Department by postal mail or by hand-de-
livery to the Department's headquarters in Austin. The filing date of the
petition shall be the date the petition is actually received by the Depart-
ment. Signatures may not be added to or withdrawn from a petition,
once filed with the Department.

(h) The petitioning party must certify that the documents sub-
mitted to the Department for review have been screened to eliminate
possible duplicates. In addition, the petitioning party must attest in an
affidavit that all signatures are valid according to the agreed upon eli-

gibility list.
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(1) Once a petition is received by the Department shall review
the petition for compliance with the 30% requirement. If, upon review,

(f) Upon receipt of the notice of intent to petition, the Depart-
ment shall notify the petitioning party of the eligible voter list that will

greater than 10% of signatures on the petition forms are not in compli-

be used to determine if the total number of producer signatures on the

ance with this section, the petition will be rejected. The Commissioner,

petition forms meets or exceeds 30% of producers in the pest manage-

at his or her discretion, may appoint a committee to review the petition.

ment zone, as required by the §80.014 of the Code.

(j) Within 30 days of receipt of the petition, the Department
shall notify the petitioning party of a decision, and, if applicable, file for

(g) Completed petitions must be filed with the Department by
sending them to the Department's headquarters in Austin via postal mail

publication in the Texas Register a proposed rule adding or transferring

or by hand-delivery. The filing date of the petition shall be the date the

the area, and may set a hearing in the area to take public comment on

petition is actually received by the Department. Signatures may not be

the rule. Once the required period for public comment on the proposed

added to or withdrawn from a petition, once filed with the Department.

rule has passed, the Commissioner may adopt a rule adding or moving
an area, and may hold a producer referendum, if appropriate.

(k) Ifnecessary, the Department shall conduct a referendum to

(h) The petitioning party must certify that the documents sub-
mitted to the Department for review have been screened to eliminate
possible duplicates. In addition, the petitioning party must attest in an

add or move an area or county in the same manner as other referenda

affidavit that all signatures are valid according to the agreed upon el-

conducted under Chapter 80 of the Code and this subchapter.

(1) Ifapproved, citrus producers within the proposed area shall
be part of the amended pest management zone and be subject to assess-
ment and other participation requirements for that pest management
zone.

§27.211.

Petition for Discontinuation Referendum.

(a) Parties wishing to petition for a discontinuation referen-
dum in an existing pest management zone shall notify the Commis-
sioner of their intent in writing.

(b) The Department shall provide a petition form for request
for discontinuation. The completed form must include:

(1) certification by the person signing the petition that he or
she is an eligible citrus producer in the zone by having citrus production
or sharing in the proceeds of citrus production in the current crop year;

(2) the complete name and address of the eligible citrus
producer or entity;

(3) alegible signature of the person with authority to sign
for the person or entity; and

(4) the date signed.

(c) Only one signature or petition form per producer may be
gathered.

(d) The Commissioner shall conduct the referendum before
the 90th day after the date the petition was filed, except that a refer-
endum may not be held before the second anniversary of any other
referendum in the pest management zone pertaining to establishing or
discontinuing the pest management zone. If the two-year prohibition
period applies, a petition drive conducted under this section may begin
no sooner than nine months before the expiration of the two-year pe-
riod. Signatures that are dated before the date the petition process starts
or the date allowed for the petitioning process to begin are invalid.

(e) Producer eligibility to sign a petition shall be determined
as follows.

(1) If the petitioning process commences prior to or after
traditional citrus production in the zone, the immediately preceding
citrus crop year information as maintained determines eligibility for
having a producer's name on the petition.

(2) Ifapetition drive crosses crop years, the Commissioner
shall use the most current eligible list of producers as maintained, and
shall notify the petitioning party of the appropriate date when the eli-
gibility list changes. If a person farmed in a year other than the year
determined to be the eligible year, that signature or petition form will
not be valid.

igibility list. If, upon review, greater than 10% of the signatures or
petition forms are not in compliance with this section, the petition will
be deemed null and void and will be rejected.

(i) Once a petition is received, the Department shall review the
petition for compliance with the 30% requirement. The Commissioner,
at his discretion, may appoint a committee to review the petition.

(j) Within 30 days of receipt of the petition, the Department
shall notify the petitioning party of a decision, and set a referendum
date within 90 days of receipt, if the petition meets all requirements.

(k) Ifareferendum of producers is held, the Department shall
conduct the referendum in the same manner as other referenda con-
ducted under Chapter 80 of the Code and this subchapter.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 4,
2015.

TRD-201503608

Jessica Escobar

Assistant General Counsel

Texas Department of Agriculture

Earliest possible date of adoption: October 18, 2015

For further information, please call: (512) 463-4075

¢ ¢ ¢

SUBCHAPTER C. REQUIREMENT FOR
PARTICIPATION IN THE SUPPRESSION
PROGRAM AND ADMINISTRATIVE PENALTY
4 TAC §§27.301 - 27.307

The proposal is made under §80.020, Texas Agriculture Code,
which authorizes the Department to adopt rules requiring all
growers of citrus in a pest management zone to participate in
a pest and disease suppression program and growers of com-
mercial citrus to participate in pest and disease management
programs that include cost sharing as required by the rules.

Texas Agriculture Code Chapter 80 is affected by this proposal.

§27.301.

(a) All citrus producers within a pest management zone are re-
quired to participate in the suppression program approved by producers
in a referendum for that zone.

Requirement for Program Participation.

(b) Participation in the suppression program includes:
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(1) timely reporting to the Corporation, as specified in sub-

of the assessment established and approved for that pest management

section (c) or (d) of this section, of all information regarding all com-

zone.

mercial and noncommercial citrus and of all citrus grown for ornamen-
tal, research, or any other purposes as provided in §80.023 of the Code;

(2) payment of the assessment in the amount and manner
established and approved for that pest management zone; and

(3) compliance with any rules or procedures established by
the Department or the Corporation for implementation of the suppres-
sion program in that pest management zone.

(c) Reporting deadlines.

(1) All acreage planted with citrus and the location of such
acreage in an active pest management zone, regardless of which pest
management zone, must be reported annually to the Corporation by
the producer no later than the reporting date established for each pest

management zone.

(2) The dates by which citrus acreage and location of such
acreage in an active pest management zone must be reported by July 1
of each year.

(3) The citrus acreage and location of such acreage re-
quired to be reported by paragraph (1) of this subsection may be
reported to the Department rather than the Corporation.

(d) The Corporation may send a written inquiry directly to a
producer who has previously failed to report citrus acreage or location
planted within a then-active pest management zone or to a producer
who the Corporation has probable cause to believe has planted citrus
in an active zone without reporting the acreage or location of such cit-
rus to the Corporation. The written inquiry shall be sent by certified
mail and shall require that the recipient producer certify in writing, on
a form supplied by the Corporation, either the number of acres and
location of each tract of citrus the producer has planted within an ac-
tive pest management zone for the current producing season or that no
acres of citrus are planted in an active pest management zone for the
current producing season. The form must be returned within 10 days
of receipt by the producer. After delivery or refusal of delivery of the
written inquiry, the producer's obligation to report citrus acreage and
location may be satisfied only by return of the certification required by
this subsection. Failure to return the required certification or refusal
of delivery of the written inquiry may result in the assessment of an
administrative penalty, which shall not relieve the producer of the re-
quirement to submit the certification required by this subsection. The
Corporation may send out an additional written inquiry upon refusal of
delivery of a previous written inquiry or if the Corporation considers
a response to a previous written inquiry inadequate. Each written in-
quiry mailed under this subsection may serve as the basis for a separate
violation.

(e) Falsely reporting the number of acres or location of citrus
under any provision of this section may result in the assessment of an
administrative penalty.

§27.302.  Notice of Requirement for Participation.

(a) After passage of a referendum establishing a suppression
program and maximum assessment and/or upon adoption of any new
requirements by the Department and/or the Corporation, a notice of the

$27.303.  Penalties for Non-Payment of Assessment and Failure to
Timely Report Acreage.

(a) Upon receiving notice from the Corporation that a producer
has failed to timely pay an assessment in the amount and manner es-
tablished for that pest management zone, the Department may assess
an administrative penalty against the producer.

(b) Upon receiving notice from the Corporation that a pro-
ducer has failed to timely report to the Corporation information regard-
ing acreage and location of all citrus groves and of noncommercial cit-
rus grown for ornamental, research, or other purposes as provided by
§27.301 of this title (relating to Requirement for Program Participa-
tion), the Department may assess an administrative penalty against the
producer. A penalty assessed for failure to timely report acreage shall
not exceed $50 per acre.

$27.304.  Appeal of Penalty Assessment.

(a) The Department shall issue a notice of violation to each
person against whom the Department has proposed to assess a penalty
under §27.303 of this title (relating to Penalties for Non-Payment of
Assessment and Failure to Timely Report Acreage). The notice of vio-
lation, with attachments, shall include a brief statement of the matters
alleged, the amount of the recommended penalty, the date on which
the penalty will be assessed, the dates and amounts of any penalty in-
creases in accordance with the Department's penalty matrix, and the
right of the person charged to request a hearing.

(b) A person against whom a penalty has been assessed
may accept the determination of the Department, including the rec-
ommended penalty, or may protest the determination and request a
hearing. A notice of protest and request for hearing may be filed with
the Texas Department of Agriculture, P.O. Box 12847, Austin, Texas
78711.

(c) Ifthe person accepts the determination of the Department,
the Commissioner shall issue an order approving the determination and
ordering payment of the penalty.

(d) If the person protests the determination of the Department
and requests a hearing, or fails to respond to the Notice of Violation,
a hearing on the matter shall be provided and conducted in accordance
with the procedures provided for contested cases in the Texas Admin-
istrative Procedure Act, Government Code, Chapter 2001, Chapter 1
of this title (relating to General Procedures), and 1 TAC Chapter 155
(Rules of Procedure of the State Office of Administrative Hearings).

§27.305.  Application for Exemption from Assessment Penalty.

(a) If an administrative penalty is assessed by the Department
under the Code, §80.017, for failure to pay an assessment, the citrus
producer may apply for an exemption from that administrative penalty
in writing on a form prescribed by the Department within 20 days from
receipt of the notice of violation, stating the reasons justifying the re-
quest. The conditions must be such that payment of the penalty would
impose an undue financial burden upon the producer.

(b) A grower who applies for an exemption from the penalty
under this section must use a form prescribed by the commissioner.

requirements to participate in the suppression program shall be pub-

Forms may be obtained by contacting the Texas Department of Agri-

lished by the Corporation in a newspaper having general circulation

culture, P.O. Box 12847, Austin, Texas 78711, or call (512) 463-7476.

within the affected zone or zones for one day each week for three suc-

A citrus producer must file a separate application with the Department

cessive weeks.

(b) The notice required by subsection (a) of this section shall
include any requirements for timely reporting of acreage to the Corpo-

for each year for which an exemption is claimed.

(c) A request for exemption from the penalty will be consid-
ered only upon submission of a completed application form and the

ration, compliance with regulations of the Department, and payment

following documentation:
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(1) an income tax statement showing taxable net income
for the previous year; and

(2) an assignment of deficiency payments for citrus or any
other crop to cover the amount due for assessments and assessment
penalties and a general crop lien for all crops and products of such
crops if deficiency payments are insufficient; or

(3) a financial statement from a bank or other lending in-
stitution financing the farming operation indicating inability to pay.

(d) Additional information may be submitted by the citrus pro-
ducer for consideration by the Department.

(¢) The Department shall promptly notify the applicant of its
determination regarding the applicant's request for exemption by mail
at the address provided by the applicant in the application for exemp-
tion.

(f) If the request for exemption from assessment penalties un-
der this section is denied, assessments and penalties for the year for
which the application is made are due on the later of:

(1) the date on which they would be due in the absence of
an application for exemption; or

(2) 30 days after the date the applicant receives notice of
the denial.

(g) If warranted, the Department may grant a full or partial
exemption.
$§27.306.  Criteria for Exemption from Penalty for Failure to Pay As-

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 4,
2015.

TRD-201503609

Jessica Escobar

Assistant General Counsel

Texas Department of Agriculture

Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 463-4075

¢ L4 ¢
SUBCHAPTER D. ASSESSMENTS,
COMPLIANCE AND LIENS

4 TAC §§27.401 - 27.408

The proposal is made under §80.017, Texas Agriculture Code,
which provides the Department with authority to adopt rules re-
lated to assessments, liens and compliance certificates.

Texas Agriculture Code Chapter 80 is affected by this proposal.

$27.401.  Approval of Assessment Rates and Collection Dates.
(a) Each year, the Corporation shall recommend assessment
rates, the date a notice of assessment will be sent, and assessment due

sessment.

(a) The Department's determination regarding a request for ex-
emption will be based upon whether the completed application and
other satisfactory documentation establish that payment of the assess-

dates for each active pest management zone to the Department for con-
sideration by the Commissioner.

(b) The Commissioner will review these proposals and deter-
mine the assessment rates and due dates for each pest management

ment penalty would impose an undue financial burden upon the pro-

zone.

ducer.

(b) In addition to the general financial condition of the pro-
ducer, factors which may be considered by the Department in deter-

§27.402. Notice of Assessment to Producer.
(a) The Corporation shall send notice of assessments to each
citrus producer on record in each active pest management zone who has

mining whether the assessment penalty would impose an undue finan-
cial burden include:

(1) adverse health conditions supported by a physician;

(2) a natural or physical disaster resulting in at least 30%
crop loss not covered by insurance;

(3) abiological disaster such as severe insect or disease in-
festation not controllable by currently available pesticides or pest man-

agement strategies;
(4) afinancial disaster such as theft or fire; or

(5) any other extraordinary circumstances.

(c) Any factors which the citrus producer wishes the Depart-
ment to consider must be supported by satisfactory documentation. The
Department may request additional information or documentation as
necessary prior to making a determination.

$27.307.  Application for Payment Plan from Assessment Penalty.

A citrus producer who applies for an exemption from assessment penal-
ties under §27.305 of this title (relating to Application for Exemp-
tion from Assessment Penalty), may apply with the Department, us-
ing a form prescribed by the Commissioner, for permission to establish
a payment plan for the assessment penalty. Forms may be obtained
by contacting the Texas Department of Agriculture, P.O. Box 12847,
Austin, Texas 78711, or call (512) 463-7476. A separate application

reported citrus acreage to the Corporation. Notice shall be sent at least
30 days before the due date for assessments in that pest management
zone.

(b) If special circumstances prevent the Corporation from
meeting this deadline, the Corporation must receive a written waiver
from the Commissioner.

(c) The notice of assessment shall include the Corporation's
field identification number if the acreage has not been certified with
the USDA Farm Service Agency (FSA), counties in which farms are
located and identification number (such as the last four digits of the
citrus producer's social security number, or the entity's taxpayer iden-
tification number) and shall inform the producer of the following:

(1) the date the assessment is due;

(2) the full amount of their assessment;

(3) information relating to an early payment discount;

(4) information relating to payment after the due date; and

(5) that an automatic lien will attach to the citrus grown on
the acreage which is the subject of the assessment and perfect 60 days
after the date of the notice of assessment unless the assessment is paid
by that date, or written arrangements are made with the Corporation by
that date to pay the assessments.

$27.403.  Payment of Assessments, Incentives for Early Payment;

must be made for each year a payment plan is requested.

Penalties for Late Payment.
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(a) All assessments are due in full, postmarked to the Corpo-

a payee, or writes a separate check for the full amount of the unpaid

ration on or before the due date set by the Commissioner each year.

assessment naming the Corporation as the sole payee.

(b) Any producer who pays the full amount of the assessment

§27.406. Notice to Buyers.

15 or more days before the due date will be entitled to a reduction in
the total amount of their assessment of not less than 2.0%.

(c) Any producer who has not paid the amount of the assess-
ment by the due date will be charged a late fee not to exceed 1.5% per
month of the total amount due to the Corporation.

(d) Assessments not paid 30 days or more after the due date

Notwithstanding any other provisions of this subchapter:

(1) Once alien is perfected and attaches in accordance with
§80.017 of the Code, the lien established will be solely against citrus
producers and first buyers of citrus, as defined by §27.101 of this title
(relating to Definitions), and will be subject to and preempted by the
Food Security Act of 1985 (7 USCA §1631), and the lien notice provi-

may be referred to the Department for assessment of administrative

sions thereof to first buyers of citrus, to be given by the Corporation.

penalties in accordance with Chapter 80 of the Code, and §27.303 of
this title (relating to Penalties for Non-Payment of Assessment and
Failure to Timely Report Acreage).

$27.404.  Compliance Certificates.

(a) When a producer has paid all assessments for a farm or for
all farms for which an assessment is due from the producer in full for the
current crop year, the Corporation shall issue a compliance certificate to
that producer for that farm and/or for all farms on which an assessment
is due from that producer and has been paid in full.

(b) The compliance certificate shall include the following in-
formation:

(1) The name of the producer;

(2) The producer's identification number. This shall be ei-
ther the last four digits of the citrus producer's social security number,
or the entity's tax identification number.

(c) A compliance certificate shall be issued and mailed by the
Corporation within 30 business days of the date the full amount of as-
sessment is received by the Corporation.

(d) In addition to the document described in subsection (b) of
this section, the following shall also serve the same purpose as a com-
pliance certificate and shall be accepted by first buyers of citrus as proof
of payment of an assessment, in the same manner as a compliance cer-
tificate:

(1) areceiptissued by the Corporation evidencing payment
of the assessment on the acreage on which the citrus was grown as long
as the receipt contains the same information required to be included on
the compliance certificate; or

(2) anelectronic copy of the compliance records of the Cor-
poration.
§27.405. Attachment of Lien on Harvested Citrus.
(a) An assessment lien established under §80.017 of the Code
attaches and is perfected 60 days after the date the Corporation mails

notice of an assessment due and owing by a citrus producer certifying
or reporting citrus production within an active pest management zone.

(b) The assessment lien attaches to citrus produced and har-
vested from acreage subject to the assessment that assessment year for
the amount of the assessment which is "due and unpaid," as defined by
§27.101 of this title (relating to Definitions), for that assessment year.

(¢) The assessment lien attaches only as to the first buyer of
citrus and subsequent buyers take the citrus free of the assessment lien.

(d) A first buyer of citrus takes free of the assessment lien if
the buyer receives a compliance certificate or other acceptable docu-
mentation as described in §27.404 of this title (relating to Compliance

Certificates).

(e) A first buyer of citrus also takes free of the assessment lien

(2) The lien established by §80.017 is not effective or en-
forceable against a first buyer of citrus until the written notice described
in paragraph (1) of this section is received by the buyer.

§27.407.  Lien priority.

An assessment lien placed in accordance with this section is not a prior-
ity lien, and does not have superior status to prior liens on the harvested
citrus to which the lien is attached under this subchapter and §80.017
of the Code.

§27.408. Release of Lien.

The Corporation will issue a release of lien to the producer:

(1) once the assessment has been paid in full or adequate
documentation has been provided to establish that a prior lienholder is
entitled to all or a portion of proceeds of the sale of citrus that would
be paid towards the assessment; and

(2) the producer has executed an affidavit verifying that no
other lienholders are entitled to the proceeds of the citrus, which is
subject to the assessment lien.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 4,
2015.

TRD-201503610

Jessica Escobar

Assistant General Counsel

Texas Department of Agriculture

Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 463-4075

¢ ¢ ¢

SUBCHAPTER E. ESTABLISHMENT OF
RULES, PROCEDURES, AND METHODS OF
TREATMENT

4 TAC §§27.501 - 27.503

The proposal is made under §80.022, Texas Agriculture Code,
which provides that the Department shall adopt rules to protect
individuals, livestock, wildlife, and honeybee colonies on any
premises in a pest management zone on which citrus plants are
being grown that have been or are being treated to control or
suppress pests.

Texas Agriculture Code Chapter 80 is affected by this proposal.

§27.501.  Protection of Individuals, Livestock Wildlife and Honeybee

if the buyer pays for the citrus with a check naming the Corporation as

Colonies.
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(a) Any applicator or applicators retained by the Corporation
to apply or cause to be applied pesticides for the purpose of suppres-

(2) Development of emergency response plans to minimize
the health and environmental threat posed by accidental pesticide con-

sion of the invasive citrus pests and diseases in an established pest man-

tamination;

agement zone will make such applications in accordance with the re-
quirements of the Federal Insecticide, Fungicide, and Rodenticide Act
(FIFRA), the Texas pesticide laws and regulations, the pesticide label
requirements of the product being used, the federal guidelines and any
other special provision provided for in this section.

(b) The Corporation shall establish procedures for each pest
management zone that are consistent with specific parts of the Texas
pesticide regulations relating to prior notification and reentry into
sprayed groves and found at Chapter 7, Subchapter D of this title
(relating to Use and Application), and §8.1 of this title (relating to

(3) Selection of pesticides and other cultural controls or
other methods based on the severity of pest infestation, location of
pest management zones, climatic conditions, and other factors that may
contribute to the efficacy of the treatment;

(4) Specification of the duration, application rate and fre-
quency, type of application, and total amount of the active ingredient
used, taking into consideration cost per acre;

(5) Evaluation and selection of pesticides considering their
acute and chronic toxicity, reproductive and developmental effects,

General Provisions) to ensure compliance with requirements regarding

acute and delayed neurotoxicological potential, and carcinogenic and

prior notification and reentry.

(c) The Corporation shall establish any zone-specific rules
needed in addition to the requirements of subsections (a) and (b) of

other possible toxicological endpoints;

(6) Consideration of possible risks to workers, mixers,
loaders, and applicators to ensure that occupational exposure (via all

this section after analyzing each pest management zone for specially

routes) to the pesticides does not cause adverse health effects;

identified risks to humans, livestock, wildlife, honeybee colonies,
or the environment. Such analysis will allow for specific rules to
be written by the Corporation for each pest management zone with

special concerns.
(d) Beekeepers must file the location of their hives and their

(7) Assurance that adequate safety and protection are pro-
vided to workers consistent with state and federal worker protection
standards by adhering to the precautionary statements and the reen-
try intervals, personal protective equipment, and other requirements of
law, and where state and federal standards differ, by adhering to the

address and phone number with the Chief Apiary Inspector, Apiary

more stringent requirement;

Inspection Service, Entomology Department, Texas A&M University,
College Station, Texas 77843-2475, so that a list of beekeepers may be
prepared for each county and furnished to the Corporation. In lieu of
filing the location of hives and names and addresses with the chief api-
ary inspector, any beekeeper may file such information with the Texas

(8) Methods for informing the public of possible health
risks that could result from exposure to the pesticides used;

(9) Working in cooperation with the United States Fish and
Wildlife Service, the Texas Parks and Wildlife Department, and the

A&M AgriLife Extension agent for the county in which hives are lo-

Department, and providing consideration of the impact of pesticide use

cated. The Corporation shall notify or cause to be notified beekeepers

on endangered, threatened, and non-target organisms (plants, aquatic,

located adjacent to any fields being sprayed prior to the application at

and wildlife) and their habitats and assurance that precautionary and

the earliest time possible to allow the beekeeper to restrict the bees

remedial measures are considered to mitigate the exposure; and

leaving the hive or to move the hives until danger to the bees has di-
minished. In addition, the Corporation will make available the pest
management zone plans to any beekeeper upon request.

$27.502.  Guidelines for Establishment of Corporation Rules, Proce-

(10) Cooperation with all agencies concerned including
the USDA, United States Environmental Protection Agency, the
Texas Parks and Wildlife Department, the Department, and the Texas
Natural Resources Conservation Commission, to furnish collected

dures and Methods of Treatment.

(a) The Corporation shall establish procedures for determining
when pest population levels have reached economic significance. The
Corporation will estimate pest populations using generally accepted en-
tomological methods, including, but not limited to, pheromone traps,
visual inspection and, when necessary, estimate nymph and egg distri-
bution by examining the citrus flush; and establish thresholds to deter-
mine when treatments are necessary. This will be done for each pest
management zone and will encompass both the initial infestation phase
as well as post-treatment. The Corporation shall establish criteria to de-
clare when suppression is maximized.

(b) The Corporation shall establish a treatment regimen that
seeks to provide the least possible risk to human health and the envi-
ronment. The treatment regimen must consider all cultural controls;
and, when the treatment regime must consider the use of pesticides,
such pesticides must be considered on the basis of low toxicity and the
least potential for environmental hazards. To achieve these objectives,
the treatment regimen shall require, include, or incorporate the follow-
ing:

(1) Provisions mandating maximum compliance with pest
control requirements, and considering other appropriate cultural con-
trols;

data and assist in further study of the fate, mobility, and persistence of
pesticides and their metabolites in soil, water, and air, and assistance
in establishing the strategies for their safe use and disposal.

(c) The Corporation shall develop a long-term control plan that
will describe the methods to be used in each pest management zone for
the purpose of suppression of the pests and diseases. The plan must
specify the procedures that will be used to minimize the effect of the
use of pesticides in long-term control plans. In developing the proce-
dures to be used for minimizing the effects of the use of pesticides, the
plan must consider the potential impact of each pesticide used in the
suppression program as conducted by the Corporation on the follow-

Ing parameters:

(1) Human health and safety;

(2) Soils;

(3) Vegetation;

(4) Water quality of both surface and groundwater;

(5) Air quality;

(6) Non-target wildlife, domestic animals, and aquatic and
insect species; and

(7)  Other methods of control to be employed or considered
for employment.

40 TexReg 6248 September 18, 2015 Texas Register



(d) The Corporation shall consider the acute and chronic tox-
icity of the particular pesticides used in the suppression program. In
addition to the guidelines set forth in subsection (b)(5) of this section,
the following parameters shall be considered by the Corporation:

(1) Human exposure and risk analysis to:
(A) The public; and
(B) Workers;

(2) Non-target species analysis of:

(A) Terrestrial species; and

(B) Aquatic species; and

(3) Environmental fate.

(e) In consideration of the analysis required by subsection
(d)(1) of this section, and notification requirements provided for in
§27.501 of this title (relating to Protection of Individuals, Livestock,
Wildlife, and Honeybee Colonies), the Corporation shall consider
additional methods of notification, as appropriate for specific zones.

(f) Subject to procedures established by subsection (a) of this
section, the Corporation shall only treat or cause to be treated citrus
trees which meet or exceed the approved treatment thresholds, and shall
only treat with the appropriate amount of approved pesticides.

(g) The Corporation shall establish methods for verifying pes-
ticide use reduction resulting from the pest and disease suppression
programs as conducted by the Corporation. The Corporation shall
maintain an annual record of total amount of each pesticide used in
the suppression program in each pest management zone, shall conduct
an evaluation at the end of each year of pesticide use in the pest and
disease suppression program, and maintain the most recent data, when
available. For other insecticides used, the Corporation shall develop
methods to assess insecticide use for other citrus pests and diseases.

$27.503. Authorization for Destruction.

Upon referral by the Corporation, subject to §80.021 of the Code, the
Department may authorize the destruction or treatment, and establish
procedures for the purchase and destruction, of citrus plants and hosts
in pest management zones if the Department determines the action is
necessary to carry out the purpose of Chapter 80. The Corporation
must demonstrate that a public nuisance exists to establish that the ac-
tion is warranted, including non-compliance with suppression program
requirements.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 4,
2015.

TRD-201503611

Jessica Escobar

Assistant General Counsel

Texas Department of Agriculture

Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 463-4075

¢ ¢ ¢

SUBCHAPTER F. BIO-INTENSIVE
CONTROLS IN ACTIVE PEST MANAGEMENT
ZONES

4 TAC §§27.601 - 27.605

The proposal is made under §80.031 of the Texas Agriculture
Code, which provides that the Department shall adopt rules to
allow a citrus producer in a suppression program to use biologi-
cal, botanical, or other nonsynthetic pest control methods.

Texas Agriculture Code Chapter 80 is affected by this proposal.

§27.601.
ods.

Request for Approval to Use Bio-Intensive Controls Meth-

(a) Any citrus producer who wishes to integrate a Corporation-
approved bio-intensive control method in an active pest management
zone shall request approval in writing and must agree to follow the bio-
intensive control regime provided by the biological control scientific
community from the Corporation at least 90 days prior to release of
bio-intensive controls.

(b) The request shall be considered by the Corporation and
shall be granted or denied in writing at least 30 days prior to planned
release and/or application of bio-intensive controls, and if approved,
certification issued designating the time period for which the approval
is valid.

(c) In the request for use of bio-intensive controls, the pro-
ducer must state:

(1) the pest management approach for the previous year;

(2) the specific locations and acreage of the citrus groves;

(3) the alternative control(s) to be used and its source and
availability;
(4) the expected dates of release;

(5) the duration and timing expected in using the control
method(s);

(6) the plan for coordinating the monitoring methods of tar-
get pest between the Corporation and the producer;

(7) the producer's name, address and phone number;

(8) the expected cost of use of bio-intensive control; and

(9) other relevant information to be considered by the Cor-
poration in determining the request for the use of alternative controls.

(d) In making its decision to grant approval for bio-intensive
control methods in an active suppression program, the Corporation
shall consider:

(1) recommendations from the science advisory panel;

(2) whether the producer has the fiscal means to pay for the
alternative control method and pay any assessment;

(3) the overall progress of the suppression program in the
area and the location of the citrus on which bio-intensive methods are
proposed to be used;

(4) how the use of alternative methods would impact citrus
in the pest management zone in question; and

(5) the recommendation from the Corporation's Technical
Advisory Committee.

(e) If an application is approved by the Corporation in accor-
dance with subsection (b) of this section, the producer shall document
release and/or application dates and outcomes, and make the records
available to the Corporation at a pre-determined time, and stay in
weekly contact with the Corporation's operation manager for the area
for updates on pest numbers evaluated and area infestation levels.
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(f) _If the Corporation disapproves the request of an applica-
tion in accordance with subsection (b) of this section, the producer may
appeal the decision to the Department in accordance with the admin-
istrative review process set forth in §27.106 of this title (relating to
Administrative Review). This process must be completed prior to im-
plementation.

§27.602.  Treatment of Groves Approved for Use of Alternative Con-

4 TAC §§27.701 - 27.707

The proposal is made under §80.026, Texas Agriculture Code,
which provides that the Department shall adopt rules related to
organic citrus producers and organic certification standards.

Texas Agriculture Code Chapter 80 is affected by this proposal.

§27.701. Purpose and Authority.

trol Methods.

The Corporation shall not treat with its regular regimen of chemical ap-
plications groves for which a producer has been approved to use bio-in-
tensive control and is in compliance with Corporation best management
practices.

§27.603.

Withdrawal of Approval to Use Bio-Control Methods.

(a) Groves meeting Corporation pest thresholds, and approved
for bio-intensive control methods, must be treated within 48 hours of
the Corporation's notification to the producer or designee, or the Cor-
poration will withdraw approval in writing.

(b) If pest numbers and/or infestation levels in a grove mon-
itored by the Corporation in the grove(s) approved for bio-intensive
control methods exceed those in a majority of groves within the Cor-
poration's work unit by 25% for any period of time, the Corporation
shall notify the producer of this event.

(c) If, after discussion between the producer and the Corpo-
ration, no other alternative is available, the producer's approval to use
a bio-intensive control method shall be withdrawn by the Corporation
and notice of withdrawal provided to the producer in writing.

(d) A producer may appeal the withdrawal of the certification
to the Department within 5 days of receipt of the notice of withdrawal.
The producer shall provide a notice of the appeal to the Corporation.
The Corporation shall not treat the producer's field while TDA reviews
the appeal. In making its decision on the appeal, the Department shall
consider the impact the decision will have on the overall success of the
suppression program in the zone.

§27.604. Payment of Costs of Bio-Control.

Under all circumstances, any citrus producer who uses alternative
methods for treating pests or diseases shall pay any additional costs
of bio-intensive controls in addition to any assessment required to be
paid by citrus producers in the pest management zone in accordance
with Chapter 80 of the Code.

$27.605.  Annual Approval.

A producer must apply annually for approval of use of bio-control
methods.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 4,
2015.

TRD-201503612

Jessica Escobar

Assistant General Counsel

Texas Department of Agriculture

Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 463-4075

¢ L4 ¢
SUBCHAPTER G. ORGANIC CITRUS RULES

Section 80.126 of the Code provides that the Commissioner shall adopt
rules and procedures to protect the eligibility of certified organic and
transitional citrus production in active pest management zones and en-
sure that organic and transitional certification by the Commissioner
continue to meet national certification standards in order for organic
citrus to maintain marketability, while ensuring the ultimate success of
the pest and disease suppression program in Texas. Section 80.026 fur-
ther provides that rules adopted under that section may provide indem-
nity for the organic citrus producers for reasonable losses that result
from a prohibition of production of organic citrus. The Corporation
board may not treat or require treatment of organic citrus with chem-
icals that are not allowed for use on certified organic citrus except as
provided in Chapter 18 of this title (relating to Organic Standards and

Certification).

§27.702.  Planting of Certified Organic or Transitional Citrus in Ac-
tive Pest Management Zones.

The decision on whether to plant certified organic or transitional citrus
in any grove located in an active pest management zone will be made
solely by the producer producing the crop, subject to any designations
of prohibited growing areas under the Code, §80.026, and rules adopted
thereunder. Neither the Corporation nor the Department will urge or
persuade, in any way, a citrus producer to plant or not to plant certified
organic or transitional citrus. This provision shall not affect the rights
of the parties to negotiate in good faith pursuant to §27.705 of this title
(relating to Eligibility for Indemnification).

$27.703.  Protection of Organic Certifications.

(a) The Corporation will take steps reasonably necessary to
protect the certification of organic crops during the course of its normal
suppression activities.

(b) Inthe event the Corporation or an employee or independent
contractor of the Corporation inadvertently treats a certified organic
or transitional grove or portion of a grove, either directly or through
drift, with prohibited materials, other than an application allowed under
emergency pest or disease treatment program provisions of Chapter
18 of this title (relating to Organic Standards and Certification), the
Corporation will, to the extent appropriate, assist the citrus producer in
obtaining just and reasonable compensation.

(c) For purposes of this section, a determination of whether or
not a direct treatment or drift occurred will be made by the Department
in accordance with established procedures.

(d) Inthe event of a confirmed case of direct treatment or drift
of chemical applied for or by the Corporation, and where appropriate,
the Department will investigate and seek such penalties as warranted
under Chapter 76 of the Code, and Chapter 7 of this title (relating to
Pesticides).

§27.704.  Communication with Organic Citrus Producers; Notifica-
tion of Organic Production.

(a) All organic citrus (transitional, certified or decertified)
must be registered with the Corporation. Organic citrus producers
must include:

(1) Producer's name;

(2) Organic certifier's name, address, phone number;
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(3) Legal description of the property;

(4) Physical location of the property; and
(5) Total acreage.

(b) In the event of a change in the certifier, citrus producer
must notify the Corporation within thirty days.

(c) All notifications required within the statute will apply to
organic producers.

(d) For all new orchards added, the citrus producer must reg-

(a) Organic citrus producers who plant certified organic or
transitional citrus will be required to pay an assessment in accordance
with Chapter 80 of the Code, and comply with all rules adopted
thereunder. The assessment will be in the amount set for the entire
pest management zone and will be billed in the same manner as all
citrus grown in the pest management zone.

(b) Agreements negotiated under §27.705 of this title (relating
to Eligibility for Indemnification) may include provisions for payment
of an assessment or reduction of payment to an organic producer in the
amount of an assessment for that acreage.

ister the citrus and meet all notification requirements.

(e) The Corporation will communicate with all citrus produc-
ers of certified organic or transitional groves in active pest management
zones to discuss suppression activities in and around the production of
such crops and to plan measures to minimize problems such as drift.

§27.705.  Eligibility for Indemnification.

(a) Certified organic and/or transitional citrus producers in ac-
tive pest management zones may negotiate and enter into voluntary
indemnification agreements with the Corporation provided that those
agreements are negotiated and made in good faith by both parties and
are approved by the Commissioner.

(b) Until each respective zone is declared eradicated by the
Commissioner, certified organic and/or transitional citrus producers in
pest management zones that are active at the time this rule becomes
effective will be eligible for compensation under the following condi-
tions. The citrus producer must have planted certified organic or tran-
sitional citrus during or prior to the effective date.

(c) Certified organic and/or transitional citrus producers in
pest management zones which become active after the effective date of
this subchapter will be eligible for compensation under the following
conditions. The citrus producer must have an application for transi-
tional or organic citrus approved by either the Department's Organic
Certification Program or a third-party certifier at least one year before
the date a referendum is held establishing a suppression program and
assessment and approving a budget for that pest management zone.

§27.706. Calculation of Indemnity or Compensation.
(a) Definitions.

(1) Eligible acreage--The acreage, planted to certified or-
ganic or transitional citrus, determined as provided in §27.705 of this
title (relating to Eligibility for Indemnification), and identified for that
grove as described in this paragraph. Organic or transitional citrus must
be planted on this acreage by the organic certification date submitted

to the Corporation.

(2) Yield--The yield per acre will be determined by using
the Actual Production History per acre planted to citrus for that farm,
or if registered for crop insurance verified by the Risk Management

Agency.

(3) Conventional Price--The conventional citrus price will
be determined by the USDA marketing order.

(b)  When a citrus producer is entitled to indemnification as a
result of crop destruction, the Corporation will indemnify the citrus
producer in accordance with the following formula: A (Organic Price)
- B (Conventional Price) = C (Compensation)

(c) The Commissioner will resolve any dispute between the
citrus producer and the Corporation regarding the amount of indemni-
fication.

§27.707. Payment of Assessment for Organic Citrus.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 4,
2015.

TRD-201503613

Jessica Escobar

Assistant General Counsel

Texas Department of Agriculture

Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 463-4075

¢ L4 ¢
TITLE 10. COMMUNITY DEVELOPMENT

PART 1. TEXAS DEPARTMENT OF
HOUSING AND COMMUNITY AFFAIRS

CHAPTER 20. SINGLE FAMILY PROGRAMS
UMBRELLA RULE
10 TAC §§20.1 - 20.16

(Editor's note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Texas Department of Housing and Community Affairs or in the
Texas Register office, James Earl Rudder Building, 1019 Brazos Street,
Austin, Texas.)

The Texas Department of Housing and Community Affairs
(the "Department") proposes the repeal of 10 TAC Chapter
20, Single Family Umbrella Rule, §§20.1 - 20.16, concerning
the Department's HOME Investment Partnerships Program
("HOME"), Housing Trust Fund ("HTF"), Bond/First Time
Homebuyer ("FTHB"), Taxable Mortgage Program ("TMP"),
Neighborhood Stabilization Program ("NSP") and the Office of
Colonia Initiatives ("OCI"). The purpose of the proposed repeal
is driven by stakeholder input and the need to codify current
Department monitoring and compliance processes in current
rule.

FISCAL NOTE. Timothy K. Irvine, Executive Director, has deter-
mined that, for each year of the first five years the repeal will
be in effect, enforcing or administering the repeal does not have
any foreseeable implications related to costs or revenues of the
state or local governments.

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined
that, for each year of the first five years the repeal will be in effect,
the public benefit anticipated as a result of the repeal will be to
avoid redundancy in and clarify Department rules. There will not
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be any economic cost to any individuals required to comply with
the repeal.

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The
Department has determined that there will be no economic effect
on small or micro-businesses.

REQUEST FOR PUBLIC COMMENT. Written comments may
be submitted to the Texas Department of Housing and Commu-
nity Affairs, Marni Holloway, Rule Comments, P.O. Box 13941,
Austin, Texas 78711-3941 or by fax to (512) 475-1672. ALL
COMMENTS MUST BE RECEIVED BY 5:00 P.M. OCTOBER
19, 2015.

STATUTORY AUTHORITY. The repeal is proposed pursuant to
Texas Government Code, §2306.053(b)(4), which authorizes the
Department to adopt rules.

The proposed repeal affects no other code, article, or statute.

$20.1.  Purpose.

$20.2.  Applicability.

$20.3.  Definitions.

$20.4.  Eligible Single Family Activities.

$20.5. Funding Notices.

$§20.6. Applicant Eligibility.

$20.7.  Household Eligibility Requirements.

$20.8.  Single Family Housing Unit Eligibility Requirements.
$20.9.  General Administration and Program Requirements.
$20.10. Inspection Requirements for Construction Activities.
$20.11.  Survey Requirements for Acquisition Activities.
$20.12.  Insurance Requirements for Acquisition Activities.
$20.13.  Loan, Lien and Mortgage Requirements for Acquisition Ac-

tivities Only.

$20.14. Amendments to Agreements and Contracts and Modification
to Mortgage Loan Documents.

$20.15. Compliance and Monitoring.

$§20.16. Waivers and Appeals.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 4,
2015.

TRD-201503596

Timothy K. Irvine

Executive Director

Texas Department of Housing and Community Affairs
Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 463-8921

L4 ¢ ¢
10 TAC §§20.1 - 20.16

The Texas Department of Housing and Community Affairs (the
"Department") proposes new 10 TAC Chapter 20, Single Family
Umbrella Rule, §§20.1 - 20.16, concerning the Department's
HOME Investment Partnerships Program ("HOME"), Housing
Trust Fund ("HTF"), Bond/First Time Homebuyer ("FTHB"), Tax-
able Mortgage Program ("TMP"), Neighborhood Stabilization

Program ("NSP") and the Office of Colonia Initiatives ("OCI").
The purpose of the proposed new Chapter 20 is driven by
stakeholder input and the need to codify current Department
monitoring and compliance processes in current rule.

FISCAL NOTE. Timothy K. Irvine, Executive Director, has deter-
mined that, for each year of the first five years the proposed new
chapter will be in effect, enforcing or administering the proposed
new chapter does not have any foreseeable additional costs or
revenues for the state or local governments.

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined
that, for each year of the first five years the new chapter is in ef-
fect, the public benefit anticipated as a result of the new chapter
will be assurance of Subrecipient compliance with federal rules.
There are no anticipated additional new economic costs to in-
dividuals required to comply with the chapter as a result of this
action.

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The
Department has determined that there will be no additional eco-
nomic effect on small or micro-businesses.

REQUEST FOR PUBLIC COMMENT. Written comments may
be submitted to the Texas Department of Housing and Commu-
nity Affairs, Marni Holloway, Rule Comments, P.O. Box 13941,
Austin, Texas 78711-3941 or by fax to (512) 475-1672. ALL
COMMENTS MUST BE RECEIVED BY 5:00 P.M. OCTOBER
19, 2015. A black line version with all changes will be available
on the Department's website at http.//www.tdhca.state.tx.us dur-
ing the public comment period.

STATUTORY AUTHORITY. The new chapter is proposed pur-
suant to Texas Government Code, §2306.053(b)(4), which au-
thorizes the Department to adopt rules.

The proposed new chapter affects no other code, article, or
statute.

§20.1.  Purpose.

This Chapter sets forth the common elements of the Texas Depart-
ment of Housing and Community Affairs' (the "Department") single
family Programs, which includes the Department's HOME Investment
Partnerships Program (HOME), Texas Housing Trust Fund (HTF),
Bond/First Time Homebuyer (FTHB), Taxable Mortgage Program
(TMP), Texas Neighborhood Stabilization (NSP), and Office of Colo-
nia Initiatives (OCI) Programs and other single family Programs as
developed by the Department. Single family Programs are designed to
improve and provide affordable housing opportunities to low-income
individuals and families in Texas and in accordance with Texas Gov-
ernment Code, Chapter 2306 and any applicable statutes and federal

regulations.

§20.2. Applicability.

Unless otherwise noted, this Chapter only applies to single family Pro-
grams. Program Rules may impose additional requirements related to
any provision of this Chapter. Where Program Rule is less restrictive
than and not preempted by federal law of this Chapter, the provisions of
this Chapter will control Program decisions. The Amy Young Barrier
Removal Program is excluded from the Inspection and Construction
Requirements identified in §20.10 and Survey Requirements in §20.11.

§20.3.  Definitions.

The following words and terms, when used in this Chapter, shall have
the following meanings unless the context or the NOFA indicates oth-
erwise. Other definitions may be found in Texas Government Code,
Chapter 2306 and Chapter 1 of this Title (relating to Administration),
and the applicable federal regulations.
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(1) Activity--A form of assistance provided to a Household
or Administrator by which single family funds are used for acquisition,

(14) Competitive Application Cycle--A defined period of
time that Applications may be submitted according to a published No-

new construction, Reconstruction, Rehabilitation, refinance of an ex-

tice of Funding Availability (NOFA) that will include a submission

isting Mortgage, tenant-based rental assistance, or other single family

deadline and selection or scoring criteria.

Department approved expenditure for single family housing.

(2) Administrator--A unit of local government, Nonprofit

(15) Conforming Mortgage Loan--A first-lien Mortgage
Loan that meets Federal Housing Administration (FHA), U.S. Depart-

Organization or other entity acting as a Community Housing Develop-

ment of Agriculture (USDA), U.S. Department of Veterans Affairs

ment Organization under 24 C.F.R. Part 92 ("CHDQ"), Subrecipient,

(VA), and Fannie Mae or Freddie Mac guidelines.

Developer or similar organization that has an executed written Agree-
ment with the Department.

(3) Affirmative Marketing Plan--HUD Form 935.2B or

(16) Contract--The executed written Agreement between
the Department and an Administrator performing an Activity related
to a single family Program that describes performance requirements

equivalent plan created in accordance with HUD requirements to direct

and responsibilities. May also be referred to as "Agreement."

specific marketing and outreach to potential tenants and homebuyers
who are considered "least likely" to know about or apply for housing
based on an evaluation of market area data.

(4) Affiliate--If, directly or indirectly, either one Controls
or has the power to Control the other or a third person Controls or has
the power to Control both. The Department may determine Control to
include, but not be limited to:

(A) interlocking management or ownership;

(B) identity of interests among family members;

(C) shared facilities and equipment;

(D) common use of employees; or

(E) a business entity which has been organized follow-
ing the exclusion of a person which has the same or similar manage-
ment, ownership, or principal employees as the excluded person.

(5) Affiliated Party--A person or entity with a contractual
relationship with the Administrator through an Agreement with the De-

partment.

(6) Agreement--Same as "Contract." May be referred to as
a "Reservation System Agreement" or "Reservation Agreement" when
providing access to the Department's Reservation System as defined in

this Chapter.

(7) Amy Young Barrier Removal Program--Program de-
signed to remove barriers and address immediate health and safety is-
sues for Persons with Disabilities as outlined in the Program Rule or
NOFA.

(8) Annual Income--The definition of Annual Income and
the methods utilized to establish eligibility for housing or other types
of assistance as defined under the Program Rule.

(9) Applicant--An individual, unit of local government,
nonprofit corporation or other entity who has submitted to the Depart-
ment an Application for Department funds or other assistance.

(10) Application--A request for a Contract award or a re-
quest to participate in a Reservation System submitted by an Applicant

(17) Contract Administrator (CA)--Same as "Administra-

tor.

(18) Control--The possession, directly or indirectly, of the
power to direct or cause the direction of the management and policies
of any person or entity, whether through the ownership or voting se-
curities, by contract or otherwise, including ownership of more than
50 percent of the general partner interest in a limited partnership, or
designation as a managing member of a limited liability company or
managing general partner of a limited partnership or any similar mem-
ber.

(19) Deobligate--The cancellation of or release of funds
under a Contract or Agreement as a result of the termination of or re-
duction of funds under a Contract or Agreement.

(20) Department--The Texas Department of Housing and
Community Affairs as defined in Chapter 2306 of the Texas Govern-
ment Code.

(21) Developer--Any person, general partner, Affiliate, or
Affiliated Party or affiliate of a person who owns or proposes a De-
velopment or expects to acquire control of a Development and is the
person responsible for performing under the Contract with the Depart-
ment.

(22) Domestic Farm Laborer--Individuals (and the family)
who receive a substantial portion of their income from the production
or handling of agricultural or aquacultural products.

(23) Draw--Funds requested by the Administrator,
approved by the Department and subsequently disbursed to the Ad-
ministrator.

(24) Forgivable Loan--Financial assistance in the form of
money that, by Agreement, is not required to be repaid if the terms of
the Mortgage Loan are met.

(25) HOME Program--HOME Investment Partnerships
Program at 42 U.S.C. §§12701 - 12839.

(26) Household--One or more persons occupying a rental
unit or owner-occupied Single Family Housing Unit. May also be re-

to the Department in a form prescribed by the Department, including

ferred to as a "family" or "beneficiary."

any exhibits or other supporting material.

(11)  Certificate of Occupancy--Document issued by a local

(27) Housing Trust Fund (HTF)--State-funded Programs
authorized under Chapter 2306 of Texas Government Code.

authority to the owner of premises attesting that the structure has been
built in accordance with building ordinances.

(12) Chapter 2306--Texas Government Code, Chapter

(28) Housing Contract System (HCS)--The electronic in-
formation system that is part of the "central database" established by
the Department to be used for tracking, funding, and reporting single

2306.

(13) Combined Loan to Value (CLTV)--The aggregate
principal balance of all the Mortgage Loans, including Forgivable

family Contracts and Activities.

(29) HUD--The United States Department of Housing and
Urban Development or its successor.

Loans, divided by the appraised value.
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(30) Life of Loan Flood Certification--Tracks the flood
zone of the Single Family Housing Unit for the life of the Mortgage

(47) Program Manual--A set of guidelines designed to be
an implementation tool for the single family Programs which allows

Loan.

(31) Limited English Proficiency (LEP)--Requirements as
issued by HUD and the Department of Justice to ensure meaningful and
appropriate access to programs and activities by individuals who have
a limited ability to read, write, speak or understand English.

(32) Loan Assumption--An agreement between the buyer
and seller of Single Family Housing Unit that the buyer will make re-

the Administrator to search for terms, statutes, regulations, forms and
attachments. The Program Manual is developed by the Department and
amended or supplemented from time-to-time.

(48) Program Rule--Chapters of this Title which pertain to
specific single family Program requirements.

(49) Reconstruction--The demolition and rebuilding a Sin-
gle Family Housing Unit on the same lot in substantially the same man-

maining payments and adhere to terms and conditions of an existing

ner. The number of housing units may not be increased; however, the

Mortgage Loan on the Single Family Housing Unit and Program re-

number of rooms may be increased or decreased dependent on the num-

quirements. A Mortgage Loan assumption requires Department ap-

ber of family members living in the housing unit at the time of Appli-

proval.

(33) Loan to Value (LTV)--The amount of the Mortgage
Loan(s) divided by the Single Family Housing Unit's appraised value,

cation.

(50) Rehabilitation--The improvement or modification of
an existing residential unit through an alteration, addition, or enhance-

excluding Forgivable Loans.

(34) Manufactured Housing Unit (MHU)--A structure that
meets the requirements of Texas Manufactured Housing Standards Act,

ment.

(51) Reservation--Funds set-aside for a Household Appli-
cant or single family Activity registered in the Department's registra-

Texas Occupations Code, Chapter 1201 or FHA guidelines as required

tion system.

by the Department.
(35) Mortgage--Has the same meaning as defined in

(52) Reservation System--The Department's computer reg-
istration system(s) that allows Administrators to reserve funds for a

§2306.004 of the Texas Government Code.

(36) Mortgage Loan--Has the same meaning as defined in
§2306.004 of the Texas Government Code.

(37) Nonconforming Mortgage Loan--Any Mortgage Loan
that does not meet the definition of a "Conforming Mortgage Loan"
defined in this section.

(38) Neighborhood Stabilization Program (NSP)--A HUD-

specific Household.

(53) Resolution--Formal action by a corporate board of di-
rectors or other corporate body authorizing a particular act, transaction,
or appointment. Resolutions must be in writing and state the specific
action that was approved and adopted, the date the action was approved
and adopted, and the signature of person or persons authorized to sign
resolutions. Resolutions must be approved and adopted in accordance
with the corporate bylaws.

funded program authorized by HR3221, the "Housing and Economic
Recovery Act of 2008" (HERA) and §1497 of the Wall Street Reform
and Consumer Protection Act of 2010, as a supplemental allocation to
the CDBG Program.

(39) NOFA--Notice of Funding Availability.

(40) Nonprofit Organization--An organization with a cur-

(54) Self-Help--Housing Programs that allow low, very
low, and extremely low-income families to build or rehabilitate their
Single Family Housing Units through their own labor or volunteers.

(55) Set-up--The creation of a new Activity in the Depart-
ment database by an Administrator, which requires review and ap-
proval by the Department.

rent tax exemption ruling from the Internal Revenue Service under the
Internal Revenue Code, or classification as a subordinate of a nonprofit
under the Internal Revenue Code.

(41) Office of Colonia Initiatives--A division of the De-

(56) Single Family Housing Unit--A home designed and
built for one person or one Household for rental or owner-occupied.
This includes the acquisition, construction, Reconstruction or Rehabil-
itation of an attached or detached unit. May be referred to as a single

partment authorized under Chapter 2306 of Texas Government Code

family "home," "housing," "property," "structure," or "unit."

which acts as a liaison to the colonias and manages some Programs in
the colonias.

(42) Parity Lien--A lien position whereby two or more

(57) _Soft Costs--Costs related to and identified with a spe-
cific Single Family Housing Unit other than construction costs. May
also be referred to as "direct delivery" costs.

lenders share a security interest of equal priority in the collateral.

(43) Persons with Disabilities--Any person who has a
physical or mental impairment that substantially limits one or more
major life activities and has a record of such impairment; or is regarded
as having such impairment.

(44) Principal Residence--The primary Single Family

(58) Subgrantee--Same as "Administrator."

(59) Subrecipient--Same as "Administrator."
(60) TAC--Texas Administrative Code.

(61) TMCS--Texas Minimum Construction Standards as
amended and described in the Miscellancous Section of the Texas

Housing Unit that a Household inhabits. May also be referred to as

Register.

"primary residence."

(45) Program--The specific fund source from which single
family funds are applied for and used.

(46) Program Income--Gross income received by the Ad-
ministrator or Affiliate directly generated from the use of Single Family
funds.

(62) TREC--Texas Real Estate Commission.

§20.4.  Eligible Single Family Activities.

(a) Availability of funding for and specific Program require-
ments related to the Activities described in subsection (b)(1) - (7) of
this section are defined in each Program's Rules.

(b) Activity Types for eligible single family housing Activities
include the following, as allowed by the Program Rule or NOFA:
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(1) rehabilitation, or new construction of Single Family
Housing Units;

(2) reconstruction of an existing Single Family Housing
Unit on the same site;

(3) replacement of existing owner-occupied housing with
a new MHU;

(4) acquisition of Single Family Housing Units, including

(5) current or previous noncompliance. Each Applicant
will be reviewed for compliance history by the Department. Appli-
cations submitted by Applicants found to be in noncompliance or oth-
erwise violating the Rules of the Department may be terminated and/or
not recommended for funding.

(f) The Department reserves the right to adjust the amount
awarded based on the Application's feasibility, underwriting analysis,
the availability of funds, or other similar factors as deemed appropriate

acquisition with Rehabilitation and accessibility modifications;

(5) refinance of an existing Mortgage;

(6) tenant-based rental assistance; and

(7) any other single family Activity as determined by the

by the Department.

(g) The Department may decline to fund any Application if
the proposed Activities do not, in the Department's sole determination,
represent a prudent use of the Department's funds. The Department is
not obligated to proceed with any action pertaining to any Applications

Department.
$20.5.  Funding Notices.

(a) The Department will make funds available for eligible Ad-
ministrators for single family activities through NOFAs, requests for
qualifications (RFQs), request for proposals (RFPs) or other methods
for the release of funding, describing the submission and eligibility

guidelines.

(b) Funds may be allocated through Contract awards by the
Department or by Department authority to submit Reservations.

(c) Funds may be subject to regional allocation in accordance
with Chapter 2306.

(d) The Department will develop and publish Application ma-

which are received, and may decide it is in the Department's best in-
terest to refrain from pursuing any selection process. The Department
reserves the right to negotiate individual elements of any Application.

$20.7.  Household Eligibility Requirements.
(a) The method used to determine Annual Income will be pro-
vided in the Program Rule or NOFA.

(b) Households must occupy the Single Family Housing Unit
as their Principal Residence for a period of time as established by the
Program Rule or NOFA.

§20.8.  Single Family Housing Unit Eligibility Requirements.

(a) A Single Family Housing Unit to be acquired or con-
structed with Department funds must be located in the State of Texas,
and must have good and marketable title at the closing of any Mortgage

terials for participation in the HCS and/or Reservation Systems.

(e) Eligible Applicants must comply with the provisions of the
Application materials and NOFA and are responsible for the accuracy

Loan.

(b) Real property taxes assessed on an owner-occupied Single
Family Housing Unit must be current (including prior years) or the

and timely completion and submission of all Applications and timely

Household must be satisfactorily participating in an approved payment

correction of all deficiencies.
§20.6.  Applicant Eligibility.

(a) Eligible Applicants may include entities such as units of
local governments, Nonprofit Organizations, or other entities as further
provided in the Program Rule and/or NOFA.

(b) Applicants shall be in good standing with the Department,
Texas Office of the Secretary of State, Texas Comptroller of Public
Accounts and HUD, as applicable.

(c) Applicants shall comply with all applicable state and

plan with the taxing authority, must qualify for an approved tax deferral
plan or has received a valid exemption from real property taxes.

(c) An owner-occupied Single Family Housing Unit must not
be encumbered with any liens which impair the good and marketable
title. The Department will require the owner to be current on any ex-
isting Mortgage Loans or home equity loans prior to assistance.

§20.9. General Administration and Program Requirements.

(a) Costs incurred by Administrator for travel, includ-
ing costs of lodging, other subsistence, and incidental expenses,
shall be considered reasonable and allowable only to the ex-

federal rules, statutes, or regulations including those requirements in

tent such costs do not exceed charges normally allowed by the

Chapter 1 of this Title.

(d) Resolutions must be provided in accordance with the ap-
plicable Program Rule or NOFA.

(¢) The violations described in paragraphs (1) - (5) of this sub-
section may cause an Applicant and any Applications they have sub-
mitted, to be ineligible:

(1) Applicant did not satisfy all eligibility requirements de-
scribed in the Program Rule and NOFA to which they are responding;

(2) Applicant failed to make timely payment on fee com-

U.S. General Services Administration (GSA) per diem rates at:
hitp://www.gsa.gov/portal/category/21287.

(b) Administrators must comply with all applicable local,
state, and federal laws, regulations, and ordinances for procurement
with single family Program funds.

(¢) In addition to Chapter 1, Subchapter B of this Title, Ad-
ministrators receiving Federal funds must comply with all applicable
state and federal rules, statutes, or regulations, involving accessibility
including the Fair Housing Act, Section 504 of the Rehabilitation Act
of 1973, Title II of the Americans with Disabilities Act, and the Ar-

mitments or on debts to the Department and for which the Department

chitectural Barriers Act as well as state and local building codes that

has initiated formal collection or enforcement actions;

(3) Applicant failed to comply with any other provisions
of debt instruments held by the Department including, but not limited
to, such provisions as timely payment of property taxes and proper

contain accessibility requirements; where local, state, or federal rules
are more stringent, the most stringent rules shall apply.

(d) Administrators receiving Federal funds must also comply
with HUD's Affirmative Fair Housing Marketing and Limited English

placement and maintenance of insurance;

(4) Applicant is debarred by HUD or the Department; or

Proficiency Requirements and the Age Discrimination Act of 1975.
Administrators receiving Federal funds must also have an Affirmative
Fair Housing Marketing Plan.

PROPOSED RULES September 18, 2015 40 TexReg 6255


http://www.gsa.gov/portal/category/21287

§20.10. Inspection Requirements for Construction Activities.

(a) New construction requirements.

(1) A Certificate of Occupancy shall be issued prior to final
payment for construction, as applicable. In instances where the local
jurisdiction does not issue a Certificate of Occupancy for the Activity
undertaken, the Administrator must provide to the Department docu-
mentation evidencing that the Single Family Housing Unit has passed
all required building codes.

(2) Applicant must demonstrate compliance with Texas
Government Code §2306.514, "Construction Requirements for Single
Family Affordable Housing," and other Program Rules.

(b) Reconstruction requirements.

(1) The initial inspection must identify all substandard con-
ditions listed in TMCS along with any other health or safety concerns.

(A) The initial inspection may be waived if the local
building official certifies that the extent of the subject property's sub-
standard conditions is beyond repair, or the property has been con-
demned.

(B) A copy of the initial inspection report must be pro-
vided to the Department and to the Household.

(C) All substandard conditions identified in the initial
inspection report shall be addressed in the work write-up in adequate
detail to document the need for Reconstruction.

(2) A Certificate of Occupancy shall be issued prior to final
payment for Reconstruction, as applicable. In instances where the local
jurisdiction does not issue a Certificate of Occupancy for the Activity
undertaken, the Administrator must obtain and provide to the Depart-
ment documentation evidencing that the Single Family Housing Unit
has passed all required building codes.

(3) Applicant must demonstrate compliance with Texas
Government Code §2306.514, "Construction Requirements for Single
Family Affordable Housing," and other Program Rules.

(c) Rehabilitation requirements.

(1) The initial inspection must identify all substandard con-
ditions listed in TMCS along with any other health and safety concerns.

(A) A copy of the initial inspection report must be pro-
vided to the Department and to the Household.

(B) All substandard conditions identified in the initial
inspection report shall be addressed in the work write-up, scope of work
or specifications in adequate detail to ensure that all substandard con-

codes, requirements, zoning ordinances; and has no observed deficien-
cies related to health and safety standards.

(A) Third party certification of compliance with Chap-
ter 21, Minimum Energy Efficiency Requirements for Single Family
Construction Activities, of this Title is required as applicable.

(B) A copy of the final inspection report must be pro-
vided to the Department and to the Household.

(C) The Certificate of Occupancy may serve as the final
inspection if available and acceptable in the Program Rule, Program
Manual, or NOFA.

(D) All deficiencies noted on the inspector's report must
be corrected prior to the final draw.

(3) Correction of cosmetic issues, such as paint, wall tex-
ture, etc., will not be required to be corrected if acceptable to the Pro-
gram as outlined in the Program Rule, Program Manual, or NOFA; or
if utilizing a Self-Help construction Program.

(e) Inspector Requirements.

(1) Inspectors hired to verify compliance with this Chap-
ter must meet Program requirements as outlined in the Program Rule,
Program Manual, or NOFA, as applicable.

(2) Within city limits and extraterritorial jurisdictions, mu-
nicipal code inspectors shall conduct all inspections for local code re-
quirements as applicable.

(3) All non-municipal code inspectors shall conduct in-
spections using applicable construction standards prescribed by the

Department.
(4) All non-municipal code inspectors shall conduct

inspections using approved and prescribed inspections forms and
checklists, as applicable.

(f) The Department reserves the right to reject any inspection
report if, in its sole determination, the report does not accurately repre-
sent the property conditions or if the inspector does not meet Program
requirements. All related construction costs in a rejected inspection re-
port may be disallowed until the deficiencies are adequately cured.

(g) Single Family Housing Units participating in the Colonia
Self-Help Center Program and receiving utility connections only are
exempt from compliance with this Chapter.

§20.11.

Survey Requirements for Acquisition Activities.

(a) A survey sufficient to induce a Title Company to issue a
Title Insurance policy without the standard survey exception is required

ditions are properly corrected.

(2) Final inspections must document that all substandard
and health and safety issues identified in the initial inspection have been
corrected.

(3) Administrators shall meet the applicable requirements

for single family acquisition where the Department is a lien holder and
the Program funds are used for construction or purchase because:

(1) the Rehabilitation project is enlarging the footprint; or

(2) the project is Reconstruction or new construction or
purchase of an existing home.

of the TMCS. TMCS requirements may be waived only through the
process provided in §20.16 of this Chapter.

(d) Requirements for all construction activities.

(1) Interim inspections of construction progress may be re-
quired to document a draw request, in the Program Rule, Program Man-
ual, or NOFA.

(2) Final inspections are required for all single family new
construction, Reconstruction and Rehabilitation Activities. The in-
spection must document that Activity is complete; meets all applicable

(b) If allowed by the Program Rules or NOFA, existing sur-
veys for acquisition only activities may be used if the Owner certifies
that no changes were made to the footprint of any building or structure,
or to any improvement on the Single Family Housing Unit, and the Ti-
tle Company accepts the certification and survey.

(c) The Department reserves the right to determine the survey
requirements on a per project basis if additional survey requirements
would, at the sole discretion of the Department, benefit the project.

§20.12.  Insurance Requirements for Acquisition Activities.
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(a) Title Insurance requirements. A Mortgagee's Title Insur-

erty, unless otherwise provided in the Program Rule, NOFA or Program

ance Policy is required for all non-conforming Department Mortgage

guidelines.

Loans as required by the Program Rules or NOFA, exclusive of Mort-
gage Loans financed with mortgage revenue bonds or through the Tax-
able Mortgage Program. The title insurance must be written by a title
insurer licensed or authorized to do business in the jurisdiction where
the Single Family Housing Unit is located. The policy must be in the

(b) The fee requirements described in paragraphs (1) - (3) of
this subsection apply to Nonconforming Mortgage Loans:

(1) Allowable expenses are restricted to reasonable third
party fees.

amount of the Mortgage Loan. The mortgagee named shall be: "Texas
Department of Housing and Community Affairs."

(b) Title Reports.

(1) Title reports may be provided in lieu of title commit-
ments only for grants when title insurance is not available. Title reports
shall be required when the grant funds exceed $20,000.

(2) The preliminary title report may not be older than al-
lowed by the Program Rule or NOFA.

(3) Liens, or any other restriction or encumbrances that im-
pair good and marketable title must be cleared on or before closing of
the Department's transaction.

(c) Builder's Risk (non-reporting form only) is required where

(2) Fees charged by third party Mortgage lenders are lim-
ited to the greater of 2 percent of the Mortgage Loan amount or $3,500,
including but not limited to origination, Application, and/or underwrit-
ing fees.

(3) Fees paid to other parties that are supported by an in-
voice and reflected on the HUD-1 will not be included in the limit.

(c) Maximum Debt Ratio. The total debt-to-income ratio may
not exceed 45 percent. A borrower's spouse who does not apply for the
Mortgage Loan will be required to execute the information disclosure
form and the deed of trust as a "non-purchasing" spouse. The "non-
purchasing" spouse will not be required to execute the note. For credit
underwriting purposes all debts and obligations of both the borrower
and the "non-purchasing" spouse will be considered in the borrower's

construction funds in excess of $20,000.00 for a Single Family Housing

total debt-to-income ratio.

Unit is being financed and/or advanced by the Department. At the end
of the construction period, the binder must be endorsed to remove the
"pending disbursements" clause.

(d) Hazard Insurance.

(1) The hazard insurance provisions are not applicable
to HOME Program activities unless required in the Program Rule or
NOFA.

(2) If Department funds are provided in the form of a Mort-
gage Loan, then:

(A) the Department requires property insurance for fire

(d) The Department reserves the right to deny assistance in the
event that the senior lien conditions are not to the satisfaction of the
Department, as outlined in the Program Rule or NOFA.

(e) Lien position requirements.

(1) A Mortgage Loan made by the Department shall be se-
cured by a first (1st) lien on the real property if the Department's Mort-
gage Loan is the largest Mortgage Loan secured by the real property;
or

(2) The Department may accept a Parity Lien position if
the original principal amount of the leveraged Mortgage Loan is equal

and extended coverage;

(B) Homeowner's policies or package policies that pro-
vide property and liability coverage are acceptable. All risk policies

to or greater than the Department's Mortgage Loan; or

(3) The Department may accept a subordinate lien position
if the original principal amount of the leveraged Mortgage Loan is at

are acceptable;

(C) the amount of hazard insurance coverage at the time
the Mortgage Loan is funded should be no less than 100 percent of the
current insurable value of improvements; and

(D) the Department should be named as a loss payee
and mortgagee on the hazard insurance policy.

(e) Flood insurance must be maintained for all structures lo-

least $1,000 or greater than the Department's Mortgage Loan. How-
ever liens related to other subsidized funds provided in the form of
grants and non-amortizing Mortgage Loan, such as deferred payment
or Forgivable Loans, must be subordinate to the Department's payable

Mortgage Loan.
(4) A subordinate Mortgage Loan may be re-subordinated,

at the discretion of the Department, and as provided in the Program
Rules or NOFA.

cated in special flood hazard areas as determined by the U.S. Federal
Emergency Management Agency (FEMA).

(1) A Household may elect to obtain flood insurance even
though flood insurance is not required. However, the Household may
not be coerced or required to obtain flood insurance unless it is required

(f) Escrow Accounts.

(1) An escrow account must be established if:

(A) the Department holds a first lien Mortgage Loan
which is due and payable on a monthly basis to the Department; or

in accordance with this section.

(2) Evidence of insurance, as required in this Chapter, must

(B) the Department holds a subordinate Mortgage Loan
and the first lien lender does not require an escrow account, the Depart-

be obtained prior to Mortgage Loan funding. A one year insurance pol-

ment may require an escrow account to be established.

icy must be paid and up to two (2) months of reserves may be collected
at the closing of the Mortgage Loan. The Department must be named
as loss payee on the policy.

§20.13.  Loan, Lien and Mortgage Requirements for Activities with

(2) Ifanescrow account held by the Department is required
under one of the provisions described in this subsection, then the pro-
visions described in subparagraphs (A) - (F) of this paragraph are ap-
plicable:

Acquisition.

(a) The requirements in this section shall apply to Noncon-

(A) The borrower must contribute monthly payments to
cover the anticipated costs of real estate taxes, hazard and flood insur-

forming Mortgage Loans for Activities with acquisition of real prop-

ance premiums, and other related costs as applicable;
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(B) Escrow reserves shall be calculated based on land

the end date of any Contract unless otherwise indicated in the Program

and completed improvement values;

(C) The Department may require up to two (2) months
of reserves for hazard and/or flood insurance and property taxes to be
collected at the time of closing to establish the required Escrow ac-
count;

(D) In addition, the Department may also require that

Rules or NOFA. Any additional time extension granted by the Execu-
tive Director shall include a statement by the Executive Director iden-
tifying the unusual, non-foreseeable or extenuating circumstances jus-
tifying the extension. If more than a cumulative twelve (12) months
of extension is requested and the Department determines there are no
unusual, non-foreseeable, or extenuating circumstances, it will be pre-
sented to the Board for approval, approval with revisions, or denial of

the property taxes be prorated at the time of closing and those funds be

the requested extension.

deposited with the Department;

(E) The borrower will be required to deposit monthly

(2) Award or Contract Reductions. The Department may
decrease an award for any good cause including but not limited to the

funds to an escrow account with the Mortgage Loan servicer in order

request of the Administrator, insufficient eligible costs to support the

to pay the taxes and insurance. This will ensure that funds are available

award, or failure to meet deadlines or benchmarks.

to pay for the cost of real estate taxes, insurance premiums, and other
assessments when they come due; and

(F) These funds are included in the borrower's monthly

(3) Changes in Household. Reductions in Contractual de-
liverables and Households shall require an amendment to the Contract.
Increases in Contractual deliverables and Households that do not shift

payment to the Department or to the servicer. The Department will es-

funds, or cumulatively shift less than 10 percent of total award or Con-

tablish and administer the escrow accounts in accordance with the Real

tract funds, shall be completed through an amendment to the Contract

Estate Settlement and Procedures Act of 1974 (RESPA) if applicable.

at the discretion of the Department.

(g) Requirements for Administrators and individuals originat-
ing Nonconforming loans for the Department.

(1) Any Administrator or staff member of an Administrator

(4) Increases in Award and Contract Amounts.

(A) For aspecific single family Program's Contract, the
Department can award a cumulative increase of funds up to the greater

that is not exempt must be properly licensed as a Residential Mortgage

of 25 percent of the original award amount or $50,000.

Loan Originator.
(A) The Department reserves the right to reject any loan

(B) Requests for increases in funding will be evaluated
by the Department on a first-come, first-served basis to assess the ca-

application originated by an Administrator or individual that is not

pacity to manage additional funding, the demonstrated need for addi-

properly licensed.

(B) The Department will not reimburse any expenses
related to a rejected loan application received from an Administrator
or individual that is not properly licensed.

(2) Only Administrators approved by the Department may
issue Loan Estimates for loans made by the Department.

(A) The Department reserves the right to reject any
Loan Application and Loan Estimate submitted by an Administrator
that has not received Department approval because the loan product as

tional funding and the ability to expend the increase in funding within
the Contract period.

(C) The requirements to approve an increase in funding
shall include, at a minimum, Administrator's ability to continue to meet

existing deadlines, benchmarks and reporting requirements.

(D) Funding may come from Program funds, Deobli-
gated funds or Program income.

(E) Qualifying requests will be recommended to the Ex-
ecutive Director or his/her designee for approval.

disclosed is not offered or the borrower does not qualify for that loan
product.

(B) The Department will not reimburse any expenses

(F) The Board must approve requests for increase in
Program funds in excess of the cumulative 25 percent or $50,000

threshold.

related to a Loan Estimate or Application received from an Adminis-
trator that does not have Department approval.

(3) Only Administrators approved by the Department may

(5) The single family Program's Director may approve
Contract budget modifications provided the guidelines described in

paragraphs (1) - (4) of this subsection are met:

issue Closing Disclosures for loans made by the Department.

(A) The Department reserves the right to reject any
Closing Disclosure issued by an Administrator or Title Company
without Department approval.

(B) The Department reserves the right to refuse to fund
a loan with a Closing Disclosure that does not have Department ap-

proval.
$20.14.  Amendments and Modifications to Written Agreements and

(A) funds must be available in a budget line item;

(B) the budget change(s) are less than 10 percent of the
total Contract's budget;

(C) if units or activities are desired to be increased, but
funds must be shifted from another budget line item in which units or

activities from that budget line item have been completed, a Contract

amendment will only be necessary if the cumulative budget changes

exceed 10 percent of the Contract amount; and

Contracts.

(a) The Department, acting by and through its Executive Di-
rector or his/her designee, may authorize, execute, and deliver amend-
ments to any written Agreement or Contract that is not a Household
Commitment Contract, provided that the requirements of this section
are met.

(1) Time extensions. The Executive Director or his/her de-
signee may grant up to a cumulative twelve (12) months extension to

(D) the cumulative total of all Contract's budget modifi-
cations cannot exceed 10 percent of the total Contract's budget amount.

(E) Ifthese guidelines are not met, an amendment to the
Contract will be required.

(b) The Department may terminate a Contract in whole or in
part if the Administrator does not achieve performance benchmarks

40 TexReg 6258 September 18, 2015 Texas Register



as outlined in the Contract or NOFA or for any other reason in the

vided a thirty (30) day corrective action period, which may be extended

Department's reasonable discretion.

(¢) In all instances noted in this section, where an expected
Mortgage Loan transaction is involved, Mortgage Loan documents will
be modified accordingly at the expense of the Administrator/borrower.

§20.15. Compliance and Monitoring.

(a) The Department will perform monitoring of single family
Program Contracts and Activities in order to ensure that applicable re-
quirements of federal laws and regulations, and state laws and rules
have been met, and to provide Administrators with clear communica-
tion regarding the condition and operation of their Contracts and Ac-
tivities so they understand clearly, with a documented record, how they
are performing in meeting their obligations.

(1) The physical condition of assisted properties and Ad-
ministrator's documented compliance with contractual and program re-
quirements may be subject to monitoring.

(2) The Department may contract with an independent
third party to monitor an Activity for compliance with any conditions
imposed by the Department in connection with the award of any
Department funds, and appropriate state and federal laws.

(b) If an Administrator has Contracts for more than one sin-
gle family Program, or other programs through the Department or the
State, the Department may, at its discretion, coordinate monitoring of
those programs with monitoring of single family Contracts under this
chapter.

(c) In general, Administrators will be scheduled for monitor-
ing based on federal or state monitoring requirements, or a risk assess-
ment process including but not limited to: the number of Contracts
administered by the Administrator, the amount of funds awarded and
expended, the length of time since the last monitoring, findings identi-
fied during previous monitoring, issues identified through the submis-
sion or lack of submission of a single audit, complaints, and reports
of fraud, waste and/or abuse. The risk assessment will also be used to
determine which Administrators will have an onsite review and which
may have a desk review.

(d) The Department will provide an Administrator with writ-
ten notice of any upcoming onsite or desk monitoring review, and such
notice will be given to the Administrator by email to the Administra-
tor's chief executive officer at the email address most recently provided
to the Department by the Administrator. In general, a thirty (30) day
notice will be provided. However, if a credible complaint of fraud or
other egregious noncompliance is received the Department reserves the
right to conduct unannounced monitoring visits, or provide a shorter
notice period. It is the responsibility of the Administrator to maintain
current contact information with the Department for the organization,
key staff members, and governing body.

(¢) Upon request, Administrators must make available to the
Department all books and records that the Department determines are
reasonably relevant to the scope of the Department's review, along with
access to assisted properties.

(f) Post Monitoring Procedures. After the review, a written
monitoring report will be prepared for the Administrator describing the
monitoring assessment and any corrective actions, if applicable. The
monitoring report will be emailed to the Administrator. Issues of con-
cern over which there is uncertainty or ambiguity may be discussed by
the Department with the staff of cognizant agencies overseeing federal

funding.

(g) Administrator Response. If there are any findings of non-
compliance requiring corrective action, the Administrator will be pro-

for good cause. In order to receive an extension, the Administrator
must submit a written request to the Chief of Compliance within the
corrective action period, stating the basis for good cause that the Ad-
ministrator believes justifies the extension. In general, the Department
will approve or deny the extension request within three (3) business
days. Failure to timely respond to a corrective action notice and/or
failure to correct all findings will be taken into consideration if the Ad-
ministrator applies for additional funding and may result in suspension
of the Contract, referral for administrative penalties, or other action un-
der this Title.

(h) Monitoring Close Out. After the end of the corrective ac-
tion period, a close out letter will be issued to the Administrator. If
the Administrator supplies evidence establishing continual compliance
that negates the finding of noncompliance, the issue of noncompliance
will be rescinded. If the Administrator's response satisfies all findings
and concerns noted in the monitoring letter, the issue of noncompliance
will be noted as resolved. In some circumstances, the Administrator
may be unable to secure documentation to resolve a finding. In those
instances, if there are mitigating circumstances, the Department may
note the finding is not resolved but may close the issue with no fur-
ther action required. If the Administrator's response does not correct
all findings noted, the close out letter will identify the documentation
that must be submitted to correct the issue. Results of monitoring find-
ings may be reported to the Executive Awards and Review Advisory
Committee for consideration relating to previous participation.

(1) Options for Review. If, following the submission of correc-
tive action documentation, Compliance staff continues to find the Ad-
ministrator in noncompliance, the Administrator may request or initiate
review of the matter using the following options, where applicable:

(1) Ifthe issue is related to a program requirement or pro-
hibition Administrators may contact an applicable federal program of-
ficer for guidance or request that the Department contact applicable
federal program officer for guidance without identifying the Adminis-
trator.

(2) If the issue is related to application of a provision of
the Contract or a requirement of the Texas Administrative Code, or the
application of a provision of an OMB Circular, the Administrator may
request review by the Department's Compliance Committee, as set out
in paragraph (1) of this subsection.

(3) Administrators may request Alternative Dispute Reso-
lution (ADR). An Administrator may send a proposal to the Depart-
ment's Dispute Resolution Coordinator to initiate ADR pursuant to

§1.17 of this title.

(j) If Administrators do not respond to a monitoring letter or
fail to provide acceptable evidence of timely compliance after notifi-
cation of an issue, the matter will be reported to the Department's En-
forcement Committee for consideration of administrative penalties, full
or partial cost reimbursement, or suspension.

(k) Administrators must provide timely response to corrective
action requirements imposed by other agencies. Administrator records
may be reviewed during the course of monitoring or audit of the De-
partment by HUD, the Office of the Inspector General, the State Au-
ditor's Office or others. If a finding or concern is identified during the
course of a monitoring or audit by another agency, the Administrator
is required to provide timely action and response within the conditions
imposed by that agency's notice.

(1) Compliance Committee.
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(1) The Compliance Committee is a committee of three (3)

designee will approve or disapprove the request, and provide written

to five (5) persons appointed by the Executive Director. The Compli-

notice to the Administrator.

ance Committee is established to provide independent review of certain
compliance issues as provided by this section. Staff from the Legal and
the Compliance Divisions will not be appointed to the committee, but
may be available as a resource to the Committee.

(2) Informal discussion with Compliance staff. If the Ad-
ministrator has questions or disagreements regarding any compliance
issues, they should first try to resolve them by discussing them with the
Compliance staff, including, as needed, the Chief of Compliance.

(3) Informal discussion with the Compliance Committee.
An Administrator may request an informal meeting with the Compli-
ance Committee if the informal discussion with the Compliance staff
did not resolve the issue.

(4) Compliance Committee Process and Timeline:

(A) At any time, the Administrator may call or request
an informal conference with the Compliance staff and/or the Chief of

Compliance.

(B) Ifacall or an informal conference with the Compli-
ance staff does not result in a resolution of the issue, the Administrator
may, within thirty (30) days of the call or informal conference with
Compliance staff, request a meeting with the Compliance Committee.

(C) Iftimely requested in accordance with this section,
the Compliance Committee will hold an informal conference with the
Administrator. An Administrator should not offer evidence, documen-
tation, or information to the Compliance Committee that was not pre-
sented to Compliance staff during the informal staff conference. If ad-
ditional information is offered, the Compliance Committee may dis-
allow the information or refer the matter back to Compliance staff to
allow review of the additional information prior to any consideration
by the Compliance Committee.

(D) If a meeting with the Compliance Committee does
not result in a resolution, matters related to a compliance requirement,
other than those required by federal regulation, may be appealed in
accordance with appeal rights described in Chapter 1 of this Title.

§20.16.

Waivers and Appeals.

(a) Appeal of Department staff decisions or actions will follow
requirements in Program Rules, NOFA, and Chapter 1 or Chapter 2 of
this Title, as applicable.

(b) Waiver of Texas Minimum Construction Standards.

(1)  Waiver may be requested if a legal or factual reason
makes compliance with provisions of TMCS impossible.

(2) Waivers must be approved prior to the commencement
of Rehabilitation work.

(3) Lack of adequate initial inspection is not a valid basis
for a waiver.

(4) Waiver requests must be made in writing, specifically
identify the grounds for a waiver, and include all necessary documen-
tation to support the request.

(5) Each request will be reviewed by Department staff with
sufficient knowledge of the construction process to render an opinion
on the validity of the request. The staff opinion will be provided to the
Executive Director or his/her designee, along with the original request
and the supporting documents.

(6) On or before the fourteenth business day after receipt
of the request by the Department, the Executive Director or his/her

(7) Appeal of the Executive Director's decision will follow
the Staff Appeal process provided in Chapter 1 of this Title.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 4,
2015.

TRD-201503597

Timothy K. Irvine

Executive Director

Texas Department of Housing and Community Affairs
Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 463-8921

L4 L4 L4
TITLE 16. ECONOMIC REGULATION

PART 4. TEXAS DEPARTMENT OF
LICENSING AND REGULATION

CHAPTER 66. REGISTRATION OF PROPERTY
TAX CONSULTANTS
16 TAC §66.80

The Texas Department of Licensing and Regulation (Depart-
ment) proposes amendments to an existing rule at 16 Texas
Administrative Code (TAC) Chapter 66, §66.80, regarding the
Registration of Property Tax Consultants program.

House Bill 7 (H.B. 7), 84th Legislature, Regular Session (2015),
repealed the stand alone registration fee increase of $200 for
property tax consultants, senior property tax consultants, and
real estate property tax consultants.

The proposed amendment is necessary to implement the
changes made by H.B. 7 to Texas Occupations Code, Chapter
1152.

The proposed amendments to §66.80 remove the $200 original
registration and renewal fee for property tax consultants, senior
property tax consultants, and real estate property tax consul-
tants.

William H. Kuntz, Jr., Executive Director, has determined that
for the first five-year period the proposed amendment is in effect
there will be no direct cost to state or local government as a re-
sult of enforcing or administering the proposed amendment. The
estimated loss in revenue to the state is a result of the statutory
change to remove the once collected professional fee.

Mr. Kuntz also has determined that for each year of the first
five-year period the proposed amendment is in effect, the public
will benefit by paying a reduced fee that is less burdensome on
the industry.

The anticipated economic effect on small and micro-businesses
and to all other persons who are required to comply with the rules
as amended will be the elimination of this professional fee as
determined by statute. Therefore, there will be no adverse effect
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on small or micro-businesses or to persons who are required to
comply with the amendments as proposed.

Since the agency has determined that the proposed amend-
ments will have no adverse economic effect on small or micro-
businesses, preparation of an Economic Impact Statement and
a Regulatory Flexibility Analysis, under Texas Government Code
§2006.002, is not required.

Comments on the proposal may be submitted by mail to Pauline
Easley, Legal Assistant, General Counsel's Office, Texas De-
partment of Licensing and Regulation, P.O. Box 12157, Austin,
Texas 78711; or by facsimile to (512) 475-3032, or electronically
to erule.comments@tdir.texas.gov. The deadline for comments
is 30 days after publication in the Texas Register.

The amendments are proposed under Texas Occupations Code,
Chapters 51 and 1152, which authorize the Commission, the De-
partment's governing body, to adopt rules as necessary to imple-
ment these chapters and any other law establishing a program
regulated by the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51 and 1152. No
other statutes, articles, or codes are affected by the proposal.

$66.80. Fees.

(a) The non-refundable original application fee for a property
tax consultant is $25.

(b) The non-refundable original application fee for a senior
property tax consultant is $75.

(c) The refundable original registration fee for a property tax
consultant is $25. [$225- This fee includes a $200 professional fee; as
assessed by Texas Occupations Code, §1152.053.]

(d) The refundable original registration fee for a senior prop-
erty tax consultant is $40. [$240. This fee includes a $200 professional
fee; as assessed by Texas Ocecupations Code; §1152.053-]

(e) The fee for the timely renewal of a property tax consul-
tant's, senior property tax consultant's and real estate property tax con-
sultant's registration is $75. [$275. This fee ineludes a $200 profes-
stonal fee; as assessed by Texas Oceupations Code; $H52:053-]

(f) Revised/Duplicate
tion--$25.

License/Certificate/Permit/Registra-

(g) Laterenewal fees for registrations issued under this chapter
are provided for in §60.83 of this title (relating to Late Renewal Fees).

(h) The non-refundable application fee for recognition as a pri-
vate provider is $125.

(1) In addition to the application fee, a private provider shall
pay an annual fee of $75, which shall be refunded if the department
does not recognize the private provider's educational program or
course.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 3,
2015.

TRD-201503567

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 463-8179

¢ ¢ ¢

CHAPTER 76. WATER WELL DRILLERS AND
WATER WELL PUMP INSTALLERS

16 TAC §§76.10, 76.20, 76.21, 76.25 - 76.28, 76.70, 76.78,
76.80, 76.100

The Texas Department of Licensing and Regulation (Depart-
ment) proposes amendments to existing rules at 16 Texas
Administrative Code (TAC) Chapter 76, §§76.10, 76.20, 76.21,
76.25, 76.26, 76.70, 76.78, 76.80 and 76.100 and proposes
new rules §76.27 and §76.28, regarding the Water Well Drillers
and Water Well Pump Installers program.

House Bill 930 (H.B. 930), 84th Legislature, Regular Session
(2015), authorizes the Department to establish an apprentice
driller and apprentice pump installer program. The bill made
some other changes including providing for the electronic trans-
mittal of a well log report, and it repealed some obsolete lan-
guage, and clarified other requirements. The proposed amend-
ments and new rules are necessary to implement the changes
made by H.B. 930 to Texas Occupations Code, Chapters 1901
and 1902.

The proposed amendment to §76.10 adds a definition for "ap-
prentice." Editorial changes are also made to renumber the re-
maining definitions and align language in the rules with the Code.

Proposed amendments to §76.20 delete unnecessary language.

Proposed amendments to §76.21 clarify the requirements for is-
suing a driller or pump installer license.

The proposed amendments to §76.25 add continuing education
requirements for the apprenticeship registration and makes edi-
torial changes to clarify the rules.

The proposed amendments to §76.26 clarify the requirements
regarding direct supervision of an unlicensed person assisting
a driller or installer, including a definition of "direct supervision,"
and providing a basis for enforcement.

Proposed new §76.27 adds requirements for registration as an
apprentice driller or installer.

Proposed new §76.28 adds standards of conduct for an appren-
tice and the supervising licensee and provides a basis for en-
forcement.

Proposed amendments to §76.70 provide that a State Well Re-
port may be transmitted electronically to the appropriate agen-
cies.

Proposed amendments to §76.78 clarify that a well screen is for
the purpose of preventing sand or sediment from entering a well.

The proposed amendments to §76.80 add a registration fee and
renewal fee for the apprentice registration as well as adding
a fee for a combination apprentice registration and fee for en-
dorsements to a current license. The endorsement fee is not a
new fee; it was never shown in the rules but was on department
forms. Editorial changes are also made to re-letter the section.
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Proposed amendments to §76.100 clarify in subsection (g)(1)
the size of the steel or plastic casing to be used in the surface
completion of a well.

William H. Kuntz, Jr., Executive Director, has determined that
for the first five-year period the proposed amendments and new
rules are in effect there will be no direct cost to state or local gov-
ernment as a result of enforcing or administering the proposed
amendments and new rules. There is no estimated loss in rev-
enue to the state as a result of enforcing or administering the
proposed amendments and new rules. The estimated increase
in revenue to the state will be approximately $58,500; which was
the fiscal note for H.B. 930. This number was calculated from the
total number of apprentices who were registered in 2012 and
who are anticipated to re-register.

Mr. Kuntz also has determined that for each year of the first
five-year period the proposed amendments and new rules are in
effect, the public will benefit by having more knowledgeable and
skilled water well drillers and pump installers and better ground-
water protection.

There will be no anticipated economic effect on small and mi-
cro-businesses who are required to comply with the rules as pro-
posed. The cost to an individual to register and maintain the li-
cense is $65 a year for the registration and $25 for the continuing
education. The apprentice program is not the only path to gain
experience to be a licensed driller or installer. A person can gain
experience as an unlicensed assistant, but only under the direct
supervision of a licensee. The apprentice program may actu-
ally help a licensee grow their business by utilizing these higher
skilled people, by allowing the licensee to monitor multiple well
sites via contact with apprentices, without having to be on-site to
directly supervise.

Since the agency has determined that the proposed amend-
ments and new rules will have no adverse economic effect on
small or micro-businesses, preparation of an Economic Impact
Statement and a Regulatory Flexibility Analysis, under Texas
Government Code §2006.002, is not required.

Comments on the proposal may be submitted by mail to Pauline
Easley, Legal Assistant, General Counsel's Office, Texas De-
partment of Licensing and Regulation, P.O. Box 12157, Austin,
Texas 78711; or by facsimile to (512) 475-3032; or electronically
to erule.comments@tdir.texas.gov. The deadline for comments
is 30 days after publication in the Texas Register.

The amendments and new rules are proposed under Texas Oc-
cupations Code, Chapters 51, 1901 and 1902, which autho-
rize the Commission, the Department's governing body, to adopt
rules as necessary to implement these chapters and any other
law establishing a program regulated by the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51, 1901 and 1902.
No other statutes, articles, or codes are affected by the proposal.

$76.10. Definitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1)-(3) (No change.)

(4) Apprentice--An individual registered by the depart-
ment to act or offer to act as a driller or installer under the supervision
of, and pursuant to a training program developed by the supervising
licensed driller or pump installer.

(5) [H] Atmospheric barrier--A section of cement placed
from two feet below land surface to the land surface when using gran-
ular sodium bentonite as a casing sealant or plugging sealant in lieu of
cement.

(6) [€5)] Bentonite--A sodium hydrous aluminum silicate
clay mineral (montmorillonite) commercially available in powdered,
granular, or pellet form which is mixed with potable water and used
for a variety of purposes including the stabilization of borehole walls
during drilling, the control of potential or existing high fluid pressures
encountered during drilling below a water table, and to provide a seal
in the annular space between the well casing and borehole wall.

(7) [€6)] Bentonite grout--A fluid mixture of sodium ben-
tonite and potable water mixed at manufacturers' specifications to a
slurry consistency that can be pumped through a pipe directly into the
annular space between the casing and the borehole wall. Its primary
function is to seal the borehole in order to prevent the subsurface mi-
gration or communication of fluids.

(8) [€H] Borehole or well bore--The drilled hole.

(9) [€®)] Capped well--A well that is closed or capped with
a covering capable of preventing surface pollutants from entering the
well and sustaining weight of at least 400 pounds and constructed in
such a way that the covering cannot be easily removed by hand.

(10)  [€9)] Casing--A watertight pipe which is installed
in an excavated or drilled hole, temporarily or permanently, to main-
tain the hole sidewalls against caving, advance the borehole, and in
conjunction with cementing and/or bentonite grouting, to confine
the ground waters to their respective zones of origin, and to prevent
surface contaminant infiltration.

(A) Plastic casing--National Sanitation Foundation
(NSF-WC) or American Society of Testing Material (ASTM) F-480
minimum SDR 26 approved water well casing.

(B) Steel Casing--New ASTM A-53 Grade B or better
and have a minimum weight and thickness of American National Stan-
dards Institute (ANSI) schedule 10.

(C) Monitoring wells may use other materials, such as
fluoropolymer (Teflon), glass-fiber-reinforced epoxy, or various stain-
less steel alloys.

(11) [E9)] Cement--A neat portland or construction ce-
ment mixture of not more than seven gallons of water per 94-pound
sack of dry cement, or a cement slurry which contains cement along
with bentonite, gypsum or other additives.

(12) [ED)] Cessation of drilling--When the borehole has
been drilled to total depth and casing has been placed in the borehole.

(13) [(+2)] Chemigation--A process whereby pesticides,
fertilizers or other chemicals, or effluents from animal wastes is added
to irrigation water applied to land or crop, or both, through an irrigation
distribution system.

(14)  [(43)] Closed Loop Geothermal Well--A vertical
closed system well used to circulate water, and other fluids or gases
through the earth as a heat source or heat sink.

(15)  [(4)] Code--Refers to Texas Occupations Code,
Chapters 1901 and 1902.

(16) [(}5)] Commingling--The mixing, mingling, blend-
ing or combining through the borehole casing annulus or the filter pack
of waters that differ in chemical quality, which causes quality degrada-
tion of any aquifer or zone.
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(17)  [(+6)] Completed monitoring well--A monitoring
well which allows water from a single water-producing zone to enter
the well bore, but isolates the single water-producing zone from
the surface and from all other water-bearing zones by proper casing
and/or cementing procedures. Annular space positive displacement
or pressure tremie tube grouting or cementing (sealing) method shall
be used when encountering injurious water or constituents above or
below the zone to be monitored or if the monitoring well is greater than
twenty (20) feet in total depth. The single water-producing zone shall
not include more than one continuous water-producing unit unless
a qualified geologist or a groundwater hydrologist has determined
that all the units screened or sampled by the well are interconnected
naturally.

(18) [(¥D] Completed to produce undesirable water--A
completed well which is designed to extract water from a zone which
contains injurious water.

(19) [&8)] Completed water well--A water well, which
has sealed off access of injurious water or constituents to the well bore
by utilizing proper casing and annular space positive displacement or
pressure tremie tube grouting or cementing (sealing) methods.

(20) [(19Y] Constituents--Elements, ions, compounds, or
substances which may cause the degradation of the soil or ground water.

(21) [@20)] Deteriorated well--A well that, because of its
condition, will cause or is likely to cause pollution of any water in this
state, including groundwater.

(22) [@D] Dry litter poultry facility--Fully enclosed poul-
try operation where wood shavings or similar material is used as litter.

(23) [22)] Easy access--Access is not obstructed by other
equipment and the fitting can be removed and replaced with a minimum
of tools without risk of breakage of the attachment parts.

(24) [€23)] Edwards aquifer--That portion of an arcuate
belt of porous, water bearing, predominantly carbonate rocks known
as the Edwards and Associated Limestones in the Balcones Fault Zone
trending from west to east to northeast in Kinney, Uvalde, Medina,
Bexar, Comal, Hays, Travis, Williamson, and Bell Counties; and com-
posed of the Salmon Peak Limestone, McKnight Formation, West Nue-
ces Formation, Devil's River Limestone, Person Formation, Kainer
Formation, Edwards Formation and Georgetown Formation. The per-
meable aquifer units generally overlie the less-permeable Glen Rose
Formation to the south, overlie the less-permeable Comanche Peak
and Walnut formations north of the Colorado River, and underlie the
less-permeable Del Rio Clay regionally.

(25) [€24)] Environmental soil boring--An artificial exca-
vation constructed to measure or monitor the quality and quantity or
movement of substances, elements, chemicals, or fluids beneath the
surface of the ground. The term shall not include any well that is used
in conjunction with the production of oil, gas, or any other minerals.

(26) [(25)] Filter pack--The media that is used in the an-
nular space around the well screen to create a filter to prevent sand or
sediment from entering the well.

(27) [€26)] Flapper--The clapper, closing, or checking de-
vice within the body of the check valve.

(28) [2D] Foreign substance--Constituents that include
recirculated tailwater and open-ditch water when a pump discharge
pipe is submerged in the ditch.

(29)  [€28)] Freshwater--Water whose bacteriological,
physical, and chemical properties are such that it is suitable and
feasible for beneficial use.

(30) [29] Granular sodium bentonite--Sized, coarse
ground, untreated, sodium based bentonite (montmorillonite) which
has the specific characteristic of swelling in freshwater.

(31) [B9)] Grout--This term shall include cement or ben-
tonite mixed with water, or a combination of bentonite and cement
mixed with water and/or department-approved additives.

(32) [BD)] Injection well--This term includes:

(A) an air-conditioning return flow well used to return
water that has been used for heating or cooling in a heat pump to the
aquifer that supplied the water;

(B) acooling water return flow well used to inject water
that has been used for cooling;

(C) a drainage well used to drain surface fluid into a
subsurface formation;

(D) a recharge well used to replenish water in an
aquifer;

(E) asaltwater intrusion barrier well used to inject water
into a freshwater aquifer to prevent the intrusion of salt water into fresh
water;

(F) asand backfill well used to inject a mixture of water
and sand, mill tailings, or other solids into subsurface mines;

(G) a subsidence control well used to inject fluids into
a non-oil-producing or non-gas-producing zone to reduce or eliminate
subsidence associated with the overdraft of fresh water; and

(H) a closed system geothermal well used to circulate
water, other fluids, or gases through the earth as a heat source or heat
sink.

(33) [€22)] Injurious water--Water that is harmful to
vegetation, land or other water as set forth in §1901.254(a) and
§1902.252(a) of the Code.

(34) [€33)] Irrigation distribution system--A device or
combination of devices having a hose, pipe, or other conduit which
connects directly to any water well or reservoir connected to the well,
through which water or a mixture of water and chemicals is drawn and
applied to land. The term does not include any hand held hose sprayer
or other similar device, which is constructed so that an interruption in
water flow automatically prevents any backflow to the water source.

(35) [84)] Monitoring well--An artificial excavation that
is constructed to measure or monitor the quantity or movement of sub-
stances below the surface of the ground, and that is not used in con-
junction with the production of oil, gas, or other minerals.

(36) [35)] Mud for drilling--A relatively homogenous,
viscous fluid produced by the suspension of clay-size particles in water
or the additives of bentonite or polymers.

(37) [€36)] Offering to act [perform]--Making a written or
oral proposal, contracting in writing or orally to perform well drilling or

pump installing work, or advertising in any form through any medium
that a person or business entity is a well driller or pump installer, or
that implies in any way that a person or business entity is available to
contract for, act as a driller or installer, or perform well drilling or pump
installing work.

(38) [37)] Piezometer--A device so constructed and
sealed as to measure hydraulic head at a point in the subsurface.

(39) [38)] Piezometer well--A well of a temporary nature
constructed to monitor well standards for the purpose of measuring
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water levels or used for the installation of piezometer resulting in the
determination of locations and depths of permanent monitor wells.

(40) [B9)] Placement and preparation for operation of
equipment and materials--Includes but is not limited to removing the
pump.

(41) [(409)] Plugging--An absolute sealing of the well bore.

(42) [(4D)] Pollution--The alteration of the physical, ther-
mal, chemical, or biological quality of, or the contamination of, any
water that renders the water harmful, detrimental, or injurious to hu-
mans, animals, vegetation, or property, or to public health, safety, or
welfare, or impairs the usefulness or the public enjoyment of the water
for any or reasonable purpose.

(43) [(42)] Positive Displacement method--The process in
which the cement, bentonite or a combination of the two sealing ma-
terials is forced through the well casing followed by water or drilling
fluids, via a mechanical pump and out through relief holes in the casing
at the maximum depth of the zone to be grouted. The grout then returns
under pressure to the surface through the annular space and upon cur-
ing or setting causing an annular seal.

(44)  [(43)] Potable water--Water which is safe for human
consumption in that it is free from impurities in amounts sufficient to
cause disease or harmful physiological effects.

(45) [(44)] Public water system--A system supplying wa-
ter to a number of connections or individuals, as defined by current
rules and regulations of the Texas Commission on Environmental Qual-
ity, 30 TAC Chapter 290.

(46) [(45)] Recharge zone--Generally, that area where the
stratigraphic units constituting the Edward Aquifer crop out, including
the outcrops of other geologic formations in proximity to the Edwards
Aquifer, where caves, sinkholes, faults, fractures, or other permeable
features would create a potential for recharge of surface waters into the
Edwards Aquifer. The recharge zone is identified as that area desig-
nated as such in official maps in the appropriate regional office of the
Texas Commission on Environmental Quality.

(47)  [(46)] Reconditioning--The process where a well is
cleaned out to original depth and the water production is restored. This
term shall include any procedures that make the well operable.

(48) [¢47] Re-completion--The process to bring an exist-
ing well into compliance with §76.100 or §76.105 by installing any
and all sanitary seals, safeguards, casing, grouting, and the re-setting
of well screens as required.

(49) [48)] Recovery well--A well constructed for the pur-
pose of recovering injurious groundwater for treatment or removal of
contamination.

(50) [(49)] Sanitary well seal--A watertight device to
maintain a junction between the casing and the pump column.

(51) [€659)] Test well--A well drilled to explore for ground-
water.

(52) [5D] Tremie pipe method--The process in which a
small diameter pipe or tubing is inserted in the annular space of the
well to the maximum depth of the zone to be sealed, before the grout-
ing procedure is commenced to pump sealing material through. The
tubing or pipe may be retrieved during the grouting process, causing
an annular seal.

(53) [€(52)] Water or waters in the state--Groundwater,
percolating or otherwise, lakes, bays, ponds, impounding reservoirs,
springs, rivers, streams, creeks, estuaries, marshes, inlets, canals, the

Gulf of Mexico inside the territorial limits of the state, and all other
bodies of surface water, natural or artificial, inland or coastal, fresh
or salt, navigable or non-navigable, and including the beds and banks
of all watercourses and bodies of surface water, that are wholly or
partially inside or bordering the state or inside the jurisdiction of the
state.

(54) [653)] State of Texas Well Report (Well Log)--A log
recorded on forms prescribed by the department, at the time of drilling
showing the depth, thickness, character of the different strata pene-
trated, location of water-bearing strata, depth, size, and character of
casing installed, together with any other data or information required
by the executive director.

$76.20. Licensing Requirements--General.
A person may not act or offer to act as a driller or pump installer unless
the person is licensed or registered by the executive director pursuant
to the [Texas Oceupations] Code, and this chapter [Chapters 1901 and
1962].
$76.21.
cense.
(a) An applicant must submit a completed application, the re-
quired fee, and have the required two (2) years of experience drilling
wells or installing pumps.

(b) - (¢) (No change.)

(d) An applicant must have sufficient installation/drilling ex-
perience as set forth in paragraphs (1) and (2) to be eligible to take each
applicable endorsement examination.

Requirements for Issuance of a Driller or Pump Installer Li-

(1) Drillers Endorsements--Qualifying number of installa-
tion/drillings

(A) - (E) (No change.)
(F) Master Driller (A)--All of the above endorsements

required.

(2) Pump Installer Endorsements--Qualifying number of
installation/drillings

(A) - (D) (No change.)
(E) Master Installer (I)--All of the above endorsements

required.
(e) Anapplicant who has all of the endorsements in subsection

(d)(1)(A) - (E) [demenstrated competeney in all types of well drilling]
is qualified to be [for] a master driller [driller's license].

(f) Anapplicant who has all of the endorsements in subsection

(d)(2)(A) - (D) [demeonstrated competeney in all types of pump installa-
tien] is qualified to be [fer] a master pump installer [installer's Heense].

$§76.25.  Continuing Education.
(a) - (b) (No change.)

(c) To renew a registration as an apprentice, a registrant must
complete a one (1) hour department-approved continuing education
course dedicated to the Water Well Driller and Pump Installer statutes
and rules.

(d) [€e)] The continuing education hours must have been com-
pleted within the term of the current license or registration, in the case
of a timely renewal. For a late renewal, the continuing education hours
must have been completed within the one year period immediately prior
to the date of the late renewal.

(e) [€] A licensee or registrant may not receive continuing
education credit for attending the same course more than once during
their license term.
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() [fe)] Licensees and registrants must retain a copy of the
certificate of course completion for one year after the date of comple-
tion. In conducting any inspection or investigation of the licensee or
registrant, the department may examine the licensee's or registrant's
records to determine compliance with this subsection.

(g) [D] To be approved under Chapter 59 of this title, a
provider's course must be dedicated to instruction in one or more of
the topics listed in subsection (b), and the provider must be registered
under Chapter 59 of this title.

(h) [€2)] A licensee whose license has been placed on "in-
active" status pursuant to Texas Occupations Code, §51.4011 is not
required to complete continuing education as required by this section
until the licensee seeks to change to "active" status.

§76.26. A Person Assisting Licensed Driller or Licensed Pump In-
stallers.

(a) A person not licensed or registered to perform drilling or
pump installing work may assist a licensed driller or pump installer,
pursuant to the Code, provided that the unlicensed person is not primar-
ily responsible for the drilling or installation operations, and provided
that the unlicensed person:

(1) performs drilling work under the direct supervision of a
licensed driller who has been licensed for a minimum of two (2) years;
or

(2) performs pump installing work under the direct super-
vision of a licensed pump installer who has been licensed for a mini-
mum of two (2) years.

) A licensed driller or pump installer may direetly supervise

f(e) Atthe time of license renewal, the licensed driller or pump
installer must provide a department-approved form with a list of all

- . the l . ses to perf il

or pump installing work at the time of the renewal; including these

(b) [€d)] For purposes of this chapter and the Code, a licensed
driller or pump installer provides "direct supervision" to an unlicensed
assistant if the licensed driller or pump installer(:]

(1) 1is present at the well site at all times during all drilling
or pump installing operations performed by the assistant; or

(2) isrepresented at the well site by the [an] unlicensed as-
sistant, capable of immediate communication with the licensed driller
or pump installer at all times and the licensed driller or pump installer
is no more than a reasonable distance from the well site, but no further
than a two (2) hour arrival time; and

(3) inspects the well site at least once in every twenty-four
(24) hour period of operation.

(4) The requirements of paragraphs (2) and (3) will expire
June 1, 2016.

(c) [€e)] The supervising licensee is responsible for direct su-
pervision of the unlicensed assistant, and for ensuring that the unli-
censed assistant [perser] performs drilling or pump installing work in
compliance with the Code and this chapter.

(d) [D] Any allegation of a violation of this chapter or the
Code against an unlicensed person performing drilling or installing
work as an unlicensed assistant to a driller without direct supervision,
may [set forth in this chapter; shall] be opened as a complaint against
both the [supervising] licensee responsible for supervising the unli-
censed person, and the unlicensed person.

fg) The provisions listed in subsection (¢) are effective for
water well driller and pump installer licenses that expire on or after
May 15 2043-]

(e) [@M] An unlicensed assistant may not contract, bid, adver-
tise or [and/er] accept payment for drilling or pump installing services.

§76.27.  Registration for Driller and/or Pump Installer Apprentice-
ship.

(a) A person who wishes to participate in a driller or installer
apprentice program under the supervision of a licensed well driller
and/or a licensed pump installer who has been licensed for a minimum
of two (2) years, must submit a registration form to the Department,
provide a detailed copy of the training program, including the effec-
tive commencement and termination date, and provide proof that the
licensed well driller and/or pump installer has agreed to accept the re-
sponsibility of supervising the training.

(b) To qualify for an apprentice registration the person must:

(1) Be at least eighteen (18) years old,;

(2) Participate in an apprentice program developed by a li-
censed driller or installer who has been licensed as a driller or installer
for at least two years;

(3) Submit an application on a department-approved form;

and

(4) Pay the registration fee.

(c) The application form for an apprentice shall include:

(1) the name, business address, and permanent mailing ad-
dress of the apprentice;

(2) the name and license number of the licensed driller
and/or pump installer who will supervise the training;

(3) a detailed description of the training program, includ-
ing the types of wells to be drilled and/or the classifications of pumps
to be installed, the effective commencement and termination dates of
the program, equipment used, safety training and procedures, and ex-
perience, knowledge, and qualification benchmarks while under the ap-

prenticeship;

(4) astatement by the licensed driller and/or pump installer
that the licensed driller or installer takes responsibility for the appren-
tice's acts under the Code and this Chapter for the activities of the ap-
prentice associated with the training program; and

(5) the signatures of the apprentice and the licensed driller
and/or pump installer and the certification of the licensee and appren-
tice that the information provided is true and correct.

§76.28.  Standards of Conduct--Apprentice and Supervising Licensee.

(a) A registered driller or pump installer apprentice may only
accept bids in the name of the supervising licensee, or perform or offer
to perform well construction under the Code or this Chapter that the
supervising licensee authorizes in writing pursuant to the apprentice
program.

(b) A supervising licensee shall determine the manner and type
of supervision for every apprentice under his supervision.

(c) A supervising licensee is ultimately responsible for the
drilling of a well or installation of a pump according to the Code
and this Chapter. The licensee shall supervise the drilling activities
of an apprentice, pursuant to the Code, this Chapter and the written
apprentice program developed by the licensee.

(d) A registered driller or pump installer apprentice may not
act or offer to act as a driller or pump installer except under the authority
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of a licensed driller or pump installer and according to the supervising
driller or pump installer's direction.

(e) A registered apprentice who is not currently participating
in an apprentice program, may assist a licensed driller or installer as
an unlicensed assistant, under direct supervision pursuant to §76.26 of
this title.

() A driller or pump installer apprentice must have the regis-
tration issued by the department in his possession at all times and must
present the registration upon request.

(g) A complaint alleging a violation of this Chapter and the
Code involving a person performing work as an apprentice, may be
opened against both, the apprentice and the supervising licensee for
failing to properly supervise the apprentice.

(h) A licensed driller or installer shall notify the department in
writing within 10 days of the termination of a registered apprentice.

$76.70. Responsibilities of the Licensee--State Well Reports.

Every well driller who drills, deepens, or alters a well, within this state
shall record and maintain a legible and accurate State of Texas Well
Report on a department-approved form. Each copy of a State of Texas
Well Report, other than a department copy, shall include the name,
mailing address, web address and telephone number of the department.

(1) Every well driller shall transmit electronically through
the Texas Well Report Submission and Retrieval System or deliver or
send by first-class [eertified] mail, a copy [the eriginal] of the State of
Texas Well Report to the department. Every well driller shall deliver,
transmit electronically, or send by first-class mail a copy [pheteecepy]
to the groundwater conservation district in which the well is located,
if any. Every well driller shall also deliver, transmit electronically, or
send by first-class mail a copy [pheteeepy] to the owner or person for
whom the well was drilled, within sixty (60) days from the completion
or cessation of drilling, deepening, or otherwise altering a well.

(2) Each State of Texas Well Report and Plugging Report
shall include the specific geographic coordinates with the longitude and
latitude of the subject well.

(3) The person that plugs a well shall, within thirty (30)
days after plugging is complete, transmit electronically through the
Texas Well Report Submission and Retrieval System or deliver or send
by first-class [eertified] mail, a copy [the eriginal] of the State of Texas
Plugging Report to the department. The person that plugs the well shall
deliver, transmit electronically, or send by first-class mail a copy of the
State of Texas Plugging Report to the groundwater conservation dis-
trict in which the well is located, if any. The person that plugs the well
shall deliver, transmit electronically, or send by first-class mail a copy
of the State of Texas Plugging Report to the owner or person for whom
the well was plugged.

(4) The department shall furnish State of Texas Plugging
Reports on request.

(5) The executive director shall prescribe the contents of
the State of Texas Plugging Reports.

§76.78.  Responsibilities of the Licensee--Adherence to Manufac-
turer's Recommended Well Construction Materials and Equipment.

(a) Unless waived by the landowner, a licensee shall use a
manufacturer's well screen, and select the correct slot size for the screen
in the installation of a domestic (household use) or landscape irrigation
water well to prevent sand or sediment from entering the well.

(b) The waiver must be on a department-approved form,
signed by the landowner or person having the well drilled and the
driller, and presented to the landowner.

(c) A licensee shall adhere to manufacturers' recommended
pump sizing and wiring specifications.

(d) A licensee shall select the proper hydraulic collapse pres-
sure for casing to be installed.

$§76.80.  Fees.
(a) Application Fees
(1) - (3) (No change.)
(4) Apprentice registration--$65

(5) Combination Apprentice registration--$115
(b) Renewal Fees

(1) - (3) (No change.)

(4) Apprentice registration--$65

(5) Combination Apprentice registration--$115

(6) [(H)] Late renewal fees for licenses issued under this
chapter are provided in §60.83 of this title.

(c) Lost, revised, or duplicate license--$25

(d) Adding an endorsement to a current license--$25
(e) [€)] Variance request fee--$100

() [€e)] Inactive License Status

(1) The fee for an inactive license--No charge.

(2) The fee to renew a license marked "inactive" is the re-
newal fee as stated in subsection (b).

(3) The fee to change from an inactive license to an active
license is $25.

$§76.100. Technical Requirements--Locations and Standards of Com-
pletion for Wells.

(a) - (f) (No change.)

(g) Alternative Surface Completion. In wells where a steel or
PVC sleeve is used:

(1) The steel sleeve shall be a minimum of 3/16 inches in
thickness and shall be a minimum of twenty-four (24) inches in length.
The plastic sleeve shall be a minimum of Schedule 80 sun resistant
or SDR 17 sun resistant and be twenty-four (24) inches in length, and
either sleeve used shall extend twelve (12) inches into the cement, ex-
cept when steel casing or a pitless adapter as described in paragraph (2)
is used. The casing shall extend to a minimum of twelve (12) inches
above the land surface, and the steel/plastic sleeve's inside diameter
[sleeve] shall be two (2) inches larger in diameter than the outside di-
ameter of the plastic casing being used and filled entirely with cement;
or

(2) (No change.)

(h) (No change.)
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.
Filed with the Office of the Secretary of State on September 4,
2015.
TRD-201503576
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CHAPTER 82. BARBERS

16 TAC §§82.10, 82.20 - 82.22, 82.28, 82.31, 82.70 - 82.72,
82.80, 82.110, 82.120

The Texas Department of Licensing and Regulation (Depart-
ment) proposes amendments to existing rules at 16 Texas
Administrative Code (TAC) Chapter 82, §§82.10, 82.20 - 82.22,
82.28, 82.31, 82.70 - 82.72, 82.80, 82.110 and 82.120, regard-
ing the Barbers program.

House Bill 104 (H.B. 104), 84th Legislature, Regular Session
(2015), allows services to be provided outside a licensed facil-
ity for special events, such as weddings. In addition, House Bill
2717 (H.B. 2717) removes hair braiding from barbering regula-
tions.

The proposed amendments are necessary to implement the
changes made by H.B. 104 and H.B. 2717, to Texas Occupa-
tions Code, Chapters 1601 and 1603.

The proposed amendments to §82.10 removes the definition of
"hair braider" and "shampoo apprentice permit" and adds the
definition for "special event". Editorial changes are also made
to renumber the section.

Proposed amendments to §82.20 remove all references to the
"hair braiding specialty certificate of registration" and the "hair
braiding specialty instructor license".

Proposed amendments to §82.21 remove the reference to the
"hair braiding specialty instructor license".

The proposed amendments to §82.22 delete the references to
hair braiding and expired dates.

The proposed amendments to §82.28 delete the reference to
hair braiders.

Proposed amendments to §82.31 remove hair braiding from li-
cense terms.

Proposed amendments to §82.70 remove any reference to hair
braiders, specify when a licensee may work outside a licensed
facility, and makes editorial changes.

Proposed amendments to §82.71 remove responsibilities of hair
braiding specialty shops.

The proposed amendments to §82.72 remove the requirements
regarding hair braiding curriculum in barber schools and corrects
a cross reference.

Proposed amendments to §82.80 remove all fees pertaining to
hair braiding and removes expired renewal dates.

The proposed amendments to §82.110 delete the reference to
hair braiders.

Proposed amendments to §82.120 deletes the curriculum for
the hair braiding specialty certificate of registration and the hair
braiding specialty instructor license. Editorial changes are also
made to re-letter the section.

William H. Kuntz, Jr., Executive Director, has determined that for
the first five-year period the proposed amendments are in effect
there will be no direct cost to state or local government as a result
of enforcing or administering the proposed amendments. The
estimated loss in revenue to the state is a result of the statutory
change to deregulate hair braiding.

Mr. Kuntz also has determined that for each year of the first
five-year period the proposed amendments are in effect, the pub-
lic will benefit by less burdensome regulation on the barbering
industry.

There will be no anticipated economic effect on small and micro-
businesses and to all other persons who are required to comply
with the rules as proposed.

Since the agency has determined that the proposed amend-
ments will have no adverse economic effect on small or micro-
businesses, preparation of an Economic Impact Statement and
a Regulatory Flexibility Analysis, under Texas Government Code
§2006.002, is not required.

Comments on the proposal may be submitted by mail to Pauline
Easley, Legal Assistant, General Counsel's Office, Texas De-
partment of Licensing and Regulation, P.O. Box 12157, Austin,
Texas 78711; or by facsimile to (512) 475-3032, or electronically
to erule.comments@tdir.texas.gov. The deadline for comments
is 30 days after publication in the Texas Register.

The amendments are proposed under Texas Occupations Code,
Chapters 51 and 1601, which authorize the Commission, the De-
partment's governing body, to adopt rules as necessary to imple-
ment these chapters and any other law establishing a program
regulated by the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51, 1601 and 1603.
No other statutes, articles, or codes are affected by the proposal.

§82.10.  Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1)-(9) (No change.)

(10) Booth Rental Permit--A permit issued or renewed to
an applicant at the same time the applicant is issued one of the follow-
ing license types: barber, barber instructor, specialty instructor, bar-
ber technician, manicurist, barber technician/manicurist, barber tech-
nician/hair weaver, or hair weaver[; or hair braider]; which allows the
holder to lease space on the premises of a barber shop, specialty shop,
mini-barbershop, dual shop, or mini-dual shop to engage in the practice
of barbering as an independent contractor.

(11) - (17) (No change.)

[(18) Hair braider—-A person who holds a Hair Braiding
Speeialty Certificate of Registration and wheo may perform enly
the practice of barbering as defined in Texas Oceupations Code;

(18) [(19)] Hair Relating to Haircutting--The hair extend-

ing from the scalp of the head is recognized as the hair trimmed, shaped
or cut in the process of hair cutting.

(19) [20)] Hair weaver--A person who holds a Hair
Weaving Specialty Certificate of Registration and who may perform
only the practice of barbering as defined in Texas Occupations Code,
§1601.002(1)(H).
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(20) [2B)] License--A license, permit, certificate, or regis-
tration issued under the authority of the Act.

(21) [€2)] License by reciprocity--A process that permits
a barber license holder from another jurisdiction or foreign country to
obtain a Texas barber license without repeating barber education or
examination license requirements.

(22) [23)] Line of Demarcation between "the hair" and
"the beard"--The demarcation boundary between scalp hair ("the hair")
and facial hair ("the beard") is a horizontal line drawn from the bottom
of the ear.

(23) [24)] Manicurist--A person who holds a specialty li-
cense and who is authorized to practice the services defined in Texas
Occupations Code §1601.002(1)(E) and (F).

(24) [€25)] Mini-Barbershop--A barber establishment in
which a person practices barbering under a license, certificate, or
permit issued under this chapter and which consists of a room or suite
of rooms that is one of a number of connected establishments in a
single premises that open onto a common hallway or common area.

(25) [€26)] Mini-Dual Shop--A shop owned, operated, or
managed by a person holding a mini-barber and mini-beauty shop li-
cense under Texas Occupations Code §1603.207.

(26) [2D] Mini-Barbershop Permittee--A person or entity
that holds a license for a mini-barbershop or mini-dual shop. The
mini-barbershop permittee shall be responsible for rules under Texas
Occupations Code, Chapters 1601, 1602, and 1603 and 16 TAC Chap-
ters 82 and 83 for its mini-barbershop or mini-dual shop.

(27) [€28)] Mobile Shop--A barbershop, specialty shop, or
dual shop that is operated in a self-contained, self-supporting, enclosed
mobile unit.

(28) [29)] Provisional license--A license that allows a per-
son to practice barbering in Texas pending the department's approval
or denial of that person's application for licensure by reciprocity.

(29) [B9)] Self-Contained--Containing within itself all
that is necessary to be able to operate without connecting to outside
utilities such as water and electricity.

3D Shampoo Apprentice Permit—A nen-renewable per-
mit that allows a persen to perform the practice of barbering defined in

(30) [B2)] Sideburn--Part of a haircut or style that is a con-
tinuation of the natural scalp hair growth, does not extend below the
line of demarcation, and is not connected to any other bearded area on
the face.

(31) Special Event--Includes weddings, quinceaneras,
pageants, proms, debutante balls, birthday parties, religious and
cultural ceremonies, and on-stage performances.

(32) [€383)] Specialty Instructor--A person authorized by
the department to perform or offer instruction in an act or practice of
barbering limited to Texas Occupations Code §1601.002(1)(C) - (H)
[and €9)].

(33) [4)] Specialty Shop--A barber establishment in
which only the practice of barbering as defined in Texas Occupations
Code §1601.002(1)(E), (F), or (H) [er {&)] is performed.

(34) [(35)] Student Permit--A permit issued by the depart-
ment to a student enrolled in barber school which states the student's
name and the name of the school. A person holding an active student
permit may shampoo and condition a person's hair in a facility licensed
under Texas Occupations Code, Chapters 1601 and 1603.

(35) [36)] Weaving--The process of attaching, by any
method, commercial hair (hair pieces, hair extensions) to a client's
hair and/or scalp. Weaving is also known as hair integration or hair
intensification.

§82.20. License Requirements--Individuals.
(a) (No change.)

(b) To be eligible for a [Hair Braiding Speeialty Certificate of
Registration or] Student Permit, an applicant must:

(1) submit the completed application on a department-ap-
proved form;

(2) pay the fee required under §82.80; and

(3) meet other applicable requirements of the Act, this sec-
tion and the applicable curriculum set forth in §82.120.

(¢)-(g) (No change.)
eligible for a Hair Braiding Speecialty Certificate of Registration; an
applicant must meet the eligibility requirements set forth in Texas Oc-
(h) [®)] Student Permit--To be eligible for a Student permit,

an applicant must meet the eligibility requirements set forth in Texas
Occupations Code §1601.260.

(1) [€)] Barber Technician/Manicurist License--To be eligible
for a Barber Technician/Manicurist License, an applicant must meet
the eligibility requirements set forth in Texas Occupations Code
§1601.262.

() [@0] Barber Technician/Hair Weaving License--To be eli-
gible for a Barber Technician/Hair Weaving License, an applicant must
meet the eligibility requirements set forth in Texas Occupations Code
§1601.263.

(k) [)] To be eligible for a Specialty Instructor License as
a Manicurist Instructor, Barber Technician Instructor, Barber Techni-
cian/Manicurist Instructor, Barber Technician/Hair Weaving Instructor,
or Hair Weaving Instructor, an applicant must:

(1) submit the completed application on a department-ap-
proved form;

(2) pay the fee required under §82.80;
(3) be at least 18 years of age;

(4) have a high school diploma or high school equivalency
certificate;

(5) hold a current specialty license in the specialty or spe-
cialties in which the applicant is seeking licensure; and

(A) have completed a course consisting of 750 hours
of instruction in barber courses and methods of teaching in a barber
school; or

(B) have at least one year of licensed work experience
in each of the specialties in which the applicant is seeking licensure;
and

(i) have completed 500 hours of instruction in barber
courses and methods of teaching in a barber school, or

(i) have completed 15 semester hours in education
courses from an accredited college or university within the 10 years
preceding the date of the application; or

(iii) have obtained a degree in education from an ac-
credited college or university; and
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(6) pass a written and practical exam required under
§82.21.

[tm) To be eligible for a Hair Braiding Specialty Instructor Li-
eense; on or after September 1; 2014, an applicant must:}

D submit the completed application on a department-ap-
proved form:}

3 be at least 18 years of ages}
4 have a high school diploma or high school equivaleney

{5 held a eurrent hair braiding speeialty eertifieate;]
[(6) have completed a 50 hour hair braiding instructor
course in a barber school: and}
D pass a written examination required under §82:21- Ne
$82.21.
(a) - (¢) (No change.)
(d) [€e)] Examinees must pass the written examination before
being eligible to take the practical examination.

License Requirements--Examinations.

(e) [€)] When appearing for an examination the examinee
shall bring the instruments necessary to give a practical demonstration
of the barbering services applicable to the license for which the
examinee is applying.

() [€)] The examinee shall provide a model, of 16 years of
age or older, on whom to demonstrate the practical work. The depart-
ment may require parental approval for models under 18 years of age.

(g) [)] To be admitted to an examination, the examinee must
present a current, valid government-issued photo identification, which
includes the applicant's full name and date of birth.

(h) [] Examinees are required to wear a smock or profes-
sional attire for the practical examination.

(1) [6)] The department will notify an examinee if the exami-
nee fails either the written or practical examination.

(j) [H9] Any student or applicant having had a name change
during his or her enrollment at any department licensed barber school
must notify the department in writing prior to the date on which the
student or applicant is scheduled to take any examination, written or
practical.

§82.22.  Permit Requirements--Barbershops, Specialty Shops, Dual
Shops, Mini-Barbershops, Mini-Dual Shops, Mobile Shops, and Booth
Rental.

(a) - (b) (No change.)

(c) Specialty Shop Permit--To be eligible for a Specialty Shop
Permit, an applicant must meet the eligibility requirements set forth in
Texas Occupations Code §1601.305. The categories of Specialty Shop
Permits issued by the department are: manicurist and[;] hair weaving[;
and hair braiding].

(d) Dual Shop License--To be eligible for a Dual Shop Li-
cense, an applicant must comply with the requirements of the Act, this
chapter, Texas Occupations Code, Chapter 1602, and 16 TAC Chapter
83 for obtaining a beauty salon license and a barbershop permit.

(e) Mini-Barbershop Permit--To be eligible for a Mini-Bar-
bershop Permit, [en er after Nevember 1; 2044;] an applicant must
meet the eligibility requirements set forth in Texas Occupations Code
§1601.303 and §1603.207.

(f) Mini-Dual Shop Permit--To be eligible for a Mini-Dual
Shop Permit, [en or after November 1; 2044;] an applicant must com-
ply with the requirements of the Act, this chapter, Texas Occupations
Code, Chapter 1602, and 16 TAC Chapter 83 for obtaining a beauty
salon license and a barbershop permit.

(g) Mobile Shop License--To be eligible for a Mobile Shop
License, an applicant must:

(1) provide a permanent physical address from which the
mobile unit is dispatched and to which the mobile unit is returned when
not in use;

(2) provide a permanent mailing address where correspon-
dence from the department may be received; and

(3) verify that the mobile shop complies with the require-
ments of the Act and this chapter.

(h) Booth Rental Permit--To be eligible for a booth rental per-
mit, an applicant must hold a valid department-issued Class A barber
certificate, barber technician license, barber technician/manicurist li-
cense, barber technician/hair weaving license, barber instructor license,
specialty instructor license, manicurist license, or hair weaving spe-
cialty certificate of registration[; or hair braiding speeialty eertificate
of registration] and meet the requirements of this section.

$§82.28.  Reciprocity or Endorsement and Provisional Licensure.
(a) - (¢) (No change.)

(d) The department may waive any license requirement, ex-
cept for a license or certificate for a Class A Barber, Barber Technician,
or Hair Weaver [er Hair Braider], for an applicant who holds a license
from another state or country that has license requirements substan-
tially equivalent to those of Texas.

(e) - () (No change.)

§82.31. Licenses--License Terms.
(a) The following licenses issued under this chapter shall have
a term of two years from the date of issuance:

(1) Class A Barber Certificate;
(2) Barber Instructor License;

(3) Specialty License--Barber Technician, Manicurist,
Barber Technician/Manicurist, Barber Technician/Hair Weaving;

(4) Specialty Certificate of Registration--Hair Weaving[;
Hair Braiding);

(5) Specialty Instructor License-- Barber Technician, Man-
icurist, Barber Technician/Manicurist, Barber Technician/Hair Weav-

ing, Hair Weaving[; Hair Braiding];
(6) Barbershop Permit;
(7) Mini-Barbershop Permit;
(8) Specialty Shop Permit;
(9) Dual Shop License;
(10) Mini-Dual Shop Permit;
(11) Mobile Shop License; and
(12) Booth Rental Permit.

(b) - (¢) (No change.)
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§82.70.  Responsibilities of Individuals.

(a) For purposes of this section, "licensed facility" means the
premises of a place of business that holds a license, certificate, or permit
under Texas Occupations Code, Chapters 1601, 1602 and 1603.

(b) A licensee is [shall be] restricted to working in a licensed
facility but may perform a service within the scope of the license,
[eertificate or permit] at a location other than a licensed facility for
a customer who:[; beeause of illness or physiecal or mental incapacita-
tion;]

(1) is unable to receive the services at a licensed facility
because of illness of physical or mental incapacitation; or[- The ap-
pointment for serviees must be made through a licensed faeility:]

(2) will receive the services in preparation for and at the
location of a special event; and

(3) makes the appointment for services through a licensed

facility.
(¢) (No change.)

(d) License holders, including Class A barbers, barber instruc-
tors, barber technicians, barber technician/manicurists, barber techni-
cian/hair weavers, hair weavers, [hair braiders;] manicurists, and spe-
cialty instructors are responsible for compliance with the health and
safety standards of this chapter.

(e) - (g) (No change.)

(h) Barbers, manicurists, barber instructors, specialty instruc-
tors, barber technicians, barber technician/manicurists, barber techni-
cian/hair weavers, or hair weavers[; or hair braiders] who lease space
on the premises of a barbershop, dual shop, or specialty shop to engage
in the practice of barbering as an independent contractor must hold a
booth rental permit.

§82.71.  Responsibilities of Barbershops, Specialty Shops, Dual
Shops, Mini-Barbershops, and Mini-Dual Shops.

(a) - (q) (No change.)
fr) Hair braiding specialty shops shall provide the following
equipment for each licensee present and providing services:}
HH ene work station; and}
(r) [€s)] Manicure specialty shops shall provide the following
equipment for each licensee present and providing services;
(1) one manicure table with light;
(2) one manicure stool; and
(3) one professional client chair for each manicure station.
(s) [€9] Dual shops shall:

(1) comply with all requirements of the Act and this chapter
applicable to barbershops;

(2) comply with all requirements of Texas Occupations
Code, Chapter 1602 and 16 TAC Chapter 83 applicable to beauty
salons; and

(3) ifthe shop does not currently have employed or have a
contract with at least one licensed barber (or cosmetologist) the owner
must immediately display a prominent sign at the entrance and exit of
the shop indicating that no barber (or cosmetologist) is available; and:

(4) if the shop has neither employed nor contracted with at
least one licensed barber (or cosmetologist) for a period of 45 days or
more the owner shall;

(A) notplace any new advertisement or display any sign
or symbol indicating that the shop offers barbering (or cosmetology)
services; and

(B) remove or obscure any existing sign or symbol in-
dicating that the shop offers barbering (or cosmetology) services.

(t) [G»)] Mini-barbershops must comply with all requirements
of the Act and this chapter applicable to mini-barbershops and Texas
Occupations Code §1603.207.

(u) [69] Mini-dual shops must:

(1) comply with all requirements of the Act and this chapter
applicable to barbershops; and

(2) comply with all requirements of Texas Occupations
Code, Chapter 1602, and 16 TAC Chapter 83 applicable to beauty
shops; and

(3) comply with all the requirements for dual shops listed
under subsection (t).

(v) [6&™] A person holding a barber shop, mini-barbershop,
specialty shop, dual shop, mini-dual shop, or mobile shop license may
not employ a person who is not otherwise licensed by the department to
shampoo or condition a person's hair, unless the person holds an active
student permit.

§82.72.  Responsibilities of Barber Schools.
(a) - (f) (No change.)
(g) Each barber school shall have:

(1) for each student in attendance on the practical floor, en-
rolled in a manicurist course outlined in §82.120, one complete man-
icure table, one complete set of manicuring implements for plain and
sculptured nails, and one textbook with complete instructions;

(2) an adequate supply of permanent wave rods, and op-
tional hair styling rollers;

(3) a minimum of two canvas-type wig blocks;
(4) two mannequins, one long-haired and one short-haired;

(5) a minimum of one wig, one hairpiece, and hair exten-
sions for weaving;

(6) clock;

(7) bulletin board;

(8) chalk board or dry erase board,

(9) one hooded hair dryer;

(10) fire extinguisher with current inspection report;
(11) instructor's desk in classroom; and

(12) if providing manicure or pedicure nail services, an au-
toclave, dry heat sterilizer or ultraviolet sanitizer.

a3y dine the hair braidi ieulum, the equip-
ment listed in subseetion () - b3
IAeios subseetions (e) - (g); a barber schoel that

offers only the hair braiding eurriculum must have a clock and a fire ex-
tinguisher with current inspeetion report and must make the folowing
equipment available in adequate number for student use:}

D mannequin with suffietent hair; with table or attached
to styling station;}

2y assortment of combs:}
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(1) drawing board/card.}
(h) [] A student instructor may instruct theory only if as-
sisted by a person holding a barber instructor's license.

(i) [6)] A barber school shall submit each application for stu-
dent permit in a manner prescribed by the department.

() [€o] Students must have a permit to attend barber school
and are authorized to only practice barbering in that school.

(k) [€B] The school must attach a current student photograph to
the school's portion of the permit and to the student's portion of the per-
mit. No student permit is valid unless these photographs are attached.

(1) [@m)] Notwithstanding subsection (j) [(k)], a student may
shampoo and condition a person's hair in a facility licensed under Texas
Occupations Code, Chapters 1601 and 1603.

(m) [@)] A barber school shall maintain one album displaying
the school's portion of student permits, including affixed picture, of all
enrolled students. The permits shall be in alphabetical order. No stu-
dent may accrue hours for practical work or theory unless the student's
permit is displayed in accordance with this subsection.

(n) [e)] Each barber school approved by the department shall
include in its instruction the curricula approved by the department.

(0) [€p)] No business other than the teaching and practicing of
barbering can be operated on the premises of a barber school, with the
exception of vending machines or retail products directly relating to
hair care.

(p) [€e)] A barber school offering distance education must:
(1) obtain department approval before offering a course;

(2) provide students with the educational materials neces-
sary to fulfill course requirements; and

(3) comply with the curriculum requirements set forth in
§82.120 by limiting distance education to the maximum number of the-
ory hours designated for each course type.

(q) [€©)] Only a permitted barber school, barbershop, mini-bar-
bershop, dual shop, mini-dual shop, mobile shop, or manicurist spe-
cialty shop or a licensed barber may advertise as a "Barber."

(r) [€s)] Schools may establish rules of operation and conduct,
which may include rules relating to student clothing, that do not conflict
with this chapter.

(s) [€9] A student enrolled in a barber school must wear a clean
uniform or smock during school hours.

(t) [€®] Barber schools are responsible for compliance with
the health and safety standards of this chapter.

(u) [€9] Alterations to the school's floor plan must be in com-
pliance with the requirements of the Act and this chapter.

(v) [€#)] Barber schools shall notify the department in writing
of any name change of the school within thirty days of the change.

(w) [69)] Barber schools shall maintain a current mailing ad-
dress on file with the department and must notify the department not
later than thirty days following any change of mailing address.

(x) [69] Atleast one time per month, barber schools shall sub-
mit to the department an electronic record of each student's accrued
hours, in a manner and format prescribed by the department. Delayed
data submission(s) are permitted only upon department approval, and
the department shall determine the period of time for which a school
may delay the electronic submission of data on a case by case basis.
Upon department approval, a school may submit data required under
this subsection in an alternate manner and format as determined by the
department, if the school demonstrates that the requirements of this
subsection would cause a substantial hardship to the school.

(y) [€2)] A school shall maintain and have available for depart-
ment and/or student inspection the monthly progress report required by
Texas Occupations Code, §1601.561(a), documenting the daily atten-
dance record of each student and number of credit hours earned. The
school shall maintain the monthly progress report throughout the pe-
riod of the student's enrollment and for 48 months after the student
completes the curriculum, withdraws, or is terminated.

(z) [aa)] A barber establishment shall display in the establish-
ment, in a conspicuous place clearly visible to the public, a copy of the
establishment's most recent inspection report issued by the department.

(aa) [(bB)] A barber school must have at least one instructor
for every 25 students on the school's premises.

(bb) [€ee)] A barber school must have at least one instructor
for every three student instructors on the school's premises. A student
instructor shall concentrate on developing teaching skills and may not
be booked with customers.

(cc) [€dd)] A barber school must ensure that guest presenters
possess the necessary knowledge and teaching ability to present a cur-
riculum topic and that a licensed instructor is present during the guest
presenter's classroom instruction.

(dd) [€ee)] A private barber school or post-secondary barber
school may provide barber instruction to public high school students
by contracting with the school district and complying with Texas Ed-
ucation Agency law and rules. A public high school student receiving
instruction under such contract is considered to be a public high school
student enrolled in a public school barber program for purposes of the
Act and department rules.

$82.80. Fees.
(a) Application Fees:
(1) - (4) (No change.)
(5) Specialty Certificate of Registration--Hair Weaving[;
Hair Braiding]--$30
(6) Specialty Instructor License--Barber Technician, Man-
icurist, Barber Technician/Manicurist, Barber Technician/Hair Weav-
ing, Hair Weaving[; Hair Braiding]--$65
(7) - (14) (No change.)
(b) Renewal Fees:
(1) Class A Barber Certificate--[$60 for certificates expir-
ing before February 1, 2014;] $55 [for certificates expiring on or after
Eebruary 1; 2014]
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(2) Barber Instructor License--[$70 for licenses expiring
before February 1; 20144;] $65 [for licenses expiring on or after Feb-
ruary 15 2044

(3) Specialty License--Barber Technician, Manicurist,
Barber Technician/Manicurist, Barber Technician/Hair Weaving--$30

(4) Student Permit--No fee [eharge:]

(5) Specialty Certificate of Registration--Hair Weaving[;
Hair Braiding]-[$43 for s ine before Fel T
2014:] $30 [for eertificates expiring on or after February 1; 2044]

(6) Specialty Instructor License--Barber Technician, Man-
icurist, Barber Technician/Manicurist, Barber Technician/Hair Weav-
ing, Hair Weaving[; Hair Braiding]--[$70 for licenses expiring before
Eebruary 1; 2014;] $65 [for licenses expiring on or after Eebruary 1;
2014]

(7)-(9) (No change.)

(10) Booth Rental Permit--No fee [$50 for permits expir-
ing before February 1; 2014- Ne fee for licenses expiring on or after
Eebruary 1; 2044-]

(11) - (14) (No change.)

(¢) - () (No change.)
$82.110. Health and Safety Standards--Hair Weaving [and Hair
Braiding] Services.

(a) Hair weavers [and hair braiders] shall wash their hands
with soap and water, or use a liquid hand sanitizer, prior to performing
any services on a client.

(b) - (d) (No change.)
$82.120.  Technical Requirements--Curricula.

(a) - ) (No change.)
of registration eonsists of 35 heurs as folloews:}
[Figare: 16 TAC §82.120)}
(k) [)] The curriculum for the hair weaving specialty certifi-

cate of registration consists of 300 hours as follows:
Figure: 16 TAC §82.120(k)

() [ew] Field Trips
(1) Barber related field trips are permitted under the fol-

lowing conditions for students enrolled in the following courses and
the guidelines under this subsection must be strictly followed.

(2) A student may obtain the following field trip curriculum
hours:

(A) amaximum of 75 hours out of the 1,500 hour Class
A Barber course;

(B) amaximum of 50 hours out of the 1,000 hour class
A Barber course;

(C) amaximum of 30 hours for the Manicure course;

(D) a maximum of 20 hours for the Barber Technician
course;

(E) a maximum of 45 hours for the Barber Techni-
cian/Manicurist course;

(F) a maximum of 30 hours for the Barber Techni-
cian/Hair Weaving course;

(G) a maximum of 20 hours for the Hair Weaving
course;

(H) amaximum of 35 hours for the 750 hour Instructor
course;

(I) a maximum of 25 hours for the 500 hour Instructor
course; and

(J) amaximum of 15 hours for the Cosmetology Oper-
ator to Class A Barber course.

(3) Students must be under the supervision of a licensed
instructor from the school where the student is enrolled at all times
during the field trip. The instructor-student ratio required in a school
is required on a field trip.

(4) Complete documentation is required, including student
names, instructor names, activity, location, date, and duration of the
activity.

(5) No credit may be earned for travel.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 3,
2015.

TRD-201503570

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 463-8179

¢ 14 ¢

CHAPTER 83. COSMETOLOGISTS

16 TAC §§83.10, 83.20, 83.22, 83.25, 83.31, 83.70 - 83.72,
83.80, 83.106, 83.110, 83.114, 83.120

The Texas Department of Licensing and Regulation (Depart-
ment) proposes amendments to existing rules at 16 Texas
Administrative Code (TAC) Chapter 83, §§83.10, 83.20, 83.22,
83.25, 83.31, 83.70 - 83.72, 83.80, 83.106, 83.110, 83.114 and
83.120, regarding the Cosmetologists program.

House Bill 104 (H.B. 104), 84th Legislature, Regular Session
(2015), allows services to be provided outside of a licensed fa-
cility for special events, such as weddings. In addition, House
Bill 2717 (H.B. 2717) removes hair braiding from cosmetology
regulations.

The proposed amendments are necessary to implement the
changes made by H.B. 104 and H.B. 2717, to Texas Occupa-
tions Code, Chapters 1602 and 1603 and to clean up outdated
references.

The proposed amendments to §83.10 removes "hair braider"
and adds "special event" to the definitions. Editorial changes
are also made to renumber the section and correct cross refer-
ences.

Proposed amendments to §83.20 remove all references to the
"hair braiding specialty certificate" as well as editorial changes.
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Proposed amendments to §83.22 eliminates the temporary li-
cense.

The proposed amendments to §83.25 delete the requirements
for continuing education that was established for a specific time
frame and deletes references to hair braiding.

The proposed amendments to §83.31 delete the reference to
hair braiding.

Proposed amendments to §83.70 specify when a licensee may
work outside a licensed facility, and makes editorial changes.

Proposed amendments to §83.71 remove the reference to the
shampoo apprentice permit and delete the equipment require-
ments for hair braiding salons.

Proposed amendments to §83.72 change the equipment re-
quirement term to "wet sanitizer" to" wet disinfectant soaking
container" conform to industry practice.

The proposed amendments to §83.80 delete all fees pertaining
to hair braiding, temporary license and expired renewal dates.

Proposed amendments to §83.106 delete the term isopropyl and
ethyl alcohol which were removed from the rules as sanitation
products in the adoption published in the June 13, 2014 issue of
the Texas Register (39 TexReg 4650).

The proposed amendments to §83.110 delete the reference to
hair braiders.

The proposed amendments to §83.114 simplify the language re-
garding service animals.

Proposed amendments to §83.120 deletes the curriculum for
hair braiding.

William H. Kuntz, Jr., Executive Director, has determined that for
the first five-year period the proposed amendments are in effect
there will be no direct cost to state or local government as a result
of enforcing or administering the proposed amendments. The
estimated loss in revenue to the state is a result of the statutory
change to deregulate hair braiding.

Mr. Kuntz also has determined that for each year of the first
five-year period the proposed amendments are in effect, the pub-
lic will benefit by less burdensome regulation on the barbering
industry.

There will be no anticipated economic effect on small and micro-
businesses and to all other persons who are required to comply
with the rules as proposed.

Since the agency has determined that the proposed amend-
ments will have no adverse economic effect on small or micro-
businesses, preparation of an Economic Impact Statement and
a Regulatory Flexibility Analysis, under Texas Government Code
§2006.002, is not required.

Comments on the proposal may be submitted by mail to Pauline
Easley, Legal Assistant, General Counsel's Office, Texas De-
partment of Licensing and Regulation, P.O. Box 12157, Austin,
Texas 78711; or by facsimile to (512) 475-3032, or electronically
to erule.comments@tdir.texas.gov. The deadline for comments
is 30 days after publication in the Texas Register.

The amendments are proposed under Texas Occupations Code,
Chapters 51 and 1602, which authorize the Commission, the De-
partment's governing body, to adopt rules as necessary to imple-
ment these chapters and any other law establishing a program
regulated by the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51, 1602 and 1603.
No other statutes, articles, or codes are affected by the proposal.

§83.10.  Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1)-(3) (No change.)

(4) Booth rental license--A license issued or renewed to an
applicant the same time the applicant is issued one of the following li-
cense types: operator, manicurist, esthetician, esthetician/manicurist,
eyelash extension specialist, hair weaver, [hair braider;] wig special-
ist, instructor, or specialty instructor, which allows the holder to lease
space on the premises of a beauty shop, specialty shop, mini-salon, dual
shop, or mini-dual shop to engage in the practice of cosmetology as an
independent contractor.

(5)-(11) (No change.)

(12) Eyelash Extension Specialist--A person who holds a
specialty license and who is authorized to practice the service defined

in Texas Occupations Code §1602.002(a)(11) [§16062-002(a)}(12)].

(13) Esthetician--A person who holds a specialty license
and who is authorized to practice the services defined in Texas Occu-

pations Code §1602.002(a)(5) - (8) [§1602-002¢a)}6) - (9] and (11)

[(42)]. The term esthetician in this chapter includes the term facialist.

(14) Esthetician/Manicurist--An  esthetician/manicurist
may perform only those services defined in Texas Occupations Code

§1602.002(a)(5) - (11) [§1602:002(a)6) - (12)].

(15) Guest Presenter--A person who possesses subject mat-
ter knowledge in specific curriculum topics and who has the teaching
ability necessary to impart the information to cosmetology students.
Instruction is limited to the presenter's area of expertise and a licensed
instructor must be present during the classroom session in order for stu-
dents to earn hours.

f16) Hair braider—A person who helds a hair braiding spe-
eialty eertifieate and whe may perform only the practice of cosmetel-
ogy defined in Texas Oceupations Code §1602.002(a)(2).]

(16) [(+D] Hair weaver--A person who holds a hair weav-
ing specialty certificate and who may perform only the practice of cos-
metology defined in Texas Occupations Code §1602.002(a)(2)[5 3]
and (12) [(43)].

(17) [(48)] Instructor--An individual authorized by the de-
partment to perform or offer instruction in any act or practice of cos-
metology under Texas Occupations Code, §1602.002.

(18) [(19)] Law and Rules Book--Texas Occupations Code,
Chapters 1602 and 1603, and 16 Texas Administrative Code Chapter
83.

(19) [29)] License--A department-issued permit, certifi-
cate, approval, registration, or other similar permission required under
Texas Occupations Code, Chapter 1601, 1602, or 1603.

(20) [€2B] License by reciprocity--A process that permits
a cosmetology license holder from another jurisdiction or foreign coun-
try to obtain a Texas cosmetology license without repeating cosmetol-
ogy education or examination license requirements.

(21)  [22)] Manicurist--A manicurist may perform only
those services defined in Texas Occupations Code §1602.002(a)(9)

[(10)] and (10) [(HD)].
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(22)  [€23)] Mini-Salon--A cosmetology establishment in
which a person practices cosmetology under a license, certificate or
permit issued under this chapter and which consists of a room or suite
of rooms that is one of a number of connected establishments in a single
premises that open onto a common hallway or common area.

(23) [@4)] Mini-Dual Shop--A shop owned, operated, or
managed by a person meeting the requirements of both a mini-bar-
bershop and mini-beauty shop license under Texas Occupations Code
§1603.207.

(24) [€25)] Mini-Salon Licensee--A person or entity that
holds a license for a mini-salon or mini-dual shop. The mini-salon
licensee shall be responsible for rules under Texas Occupations Code,
Chapters 1601, 1602, and 1603, and 16 TAC Chapters 82 and 83 for
the mini-salon or mini-dual shop.

(25) [€26)] Mobile Shop--A beauty salon, specialty salon,
or dual shop that is operated in a self-contained, self-supporting, en-
closed mobile unit.

(26) [29D] Operator--An individual authorized by the de-
partment to perform any act or practice of cosmetology under Texas
Occupations Code, §1602.002.

(27) [€28)] Preparation--A substance used to beautify a per-
son's face, neck or arms or to temporarily remove superfluous hair from
a person's body including but not limited to antiseptics, tonics, lotions,
powders, oils, clays, creams, sugars, waxes and/or chemicals.

(28) [29)] Provisional license--A license that allows a per-
son to practice cosmetology in Texas pending the department's ap-
proval or denial of that person's application for licensure by reciprocity.

(29) [B9)] Self-Contained--Containing within itself all
that is necessary to be able to operate without connecting to outside
utilities such as water and electricity.

(30) [BD] Safety Razor--A razor that is fitted with a guard
close to the cutting edge of the razor that is intended to prevent the razor
from cutting too deeply and reduces the risk and incidence of accidental
cuts.

Code §1602.002(a)(3), relating to shampooing and conditioning a
persoen's hair

(31) Special Event--Includes weddings, quinceaneras,
pageants, proms, debutante balls, birthday parties, religious and
cultural ceremonies, and on-stage performances.

(32) [(33)] Specialty Instructor--An individual authorized
by the department to perform or offer instruction in an act or practice
of cosmetology limited to Texas Occupations Code, §1602.002(a)(5) -

(10) [$1602:002¢a)(P); (9); (10)] and/or (1) [12)].

(33) [€84)] Specialty Salon--A cosmetology establishment
in which only the practice of cosmetology as defined in Texas Occu-
pations Code, §1602.002(a)(3) or (5) - (12) [§1602.:002(2)2); (4); (P,

€9); (10); (12); er (43)] is performed. Specialty salons may only per-
form the act or practice of cosmetology in which the salon is licensed.

(34) [39)] Student Permit--A permit issued by the depart-
ment to a student enrolled in cosmetology school which states the stu-
dent's name and the name of the school. A person holding an active
student permit may shampoo and condition a person's hair in a facility
licensed under Texas Occupations Code, Chapters 1602 and 1603.

(35) [£36)] Tweezing Technique--Any type of temporary
hair removal procedure involving the extraction of hair from the hair

follicle by use of, but not limited to, an instrument, appliance or imple-
ment made of metal, plastic, thread or other material.

(36) [3P] Weaving--The process of attaching, by any
method, commercial hair (hair pieces, hair extensions) to a client's
hair and/or scalp. Weaving is also known as hair integration or hair
intensification.

(37) [38)] Wet disinfectant soaking container--A container
with a cover to prevent contamination of the disinfectant solution and
of a sufficient size such that the objects to be disinfected may be com-
pletely immersed in the disinfectant solution.

(38) [39)] Wig Specialist--A person who holds a wig
specialty certificate and who may perform only the practice of
cosmetology defined in Texas Occupations Code §1602.002(a)(3)

§$83.20.  License Requirements--Individuals.
(a) - (d) (No change.)

(e) To be eligible for a hair weaving specialty certificate[; hair
braiding speeialty eertifieate;] or wig specialty certificate an applicant
must:

(1) submit a completed application on a department-ap-
proved form;

(2) pay the fee required under §83.80;
(3) be at least 17 years of age;

(4) have completed the following hours of cosmetology
curriculum in a beauty culture school:

(A) for a hair weaving specialty certificate, 300 hours
of instruction completed in not less than eight weeks from date of en-
rollment;

HB) ferahair braiding speeialty eertifieate; 35 hours of

(B) [€©)] for a wig specialty certificate, 300 hours of

instruction completed in not less than eight weeks from date of enroll-
ment; and

(5) [ferahair weaving speeialty eertificate or wig speeialty
eertifieate] pass a written and practical examination required under
§83.21. [Ne examination is required for a hair braiding speetalty eer-
tifieate:]

(f) - (h) (No change.)

§83.22.  License Requirements--Beauty Salons, Specialty Salons,
Mini-Salons, Dual Shops, Mini-Dual Shops, Mobile Shops, and Booth
Rentals (Independent Contractors).

(a) (No change.)

(b) To be eligible for a mini-salon or mini-dual shop license
[en or after November 15 2014;] an applicant must:

(1) obtain the current law and rules book;

(2) comply with the requirements of the Act and this chap-
ter;

(3) submit a completed application on a department-ap-
proved form; and

(4) pay the fee required under §83.80.
(c) - (e) (No change.)

{Gﬁ %beehgibl%fefatempef&wbeamysa}e&sﬁee}a}t—ysa_
lon; or dual shop license; an applicant must:]}
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f(1) obtain the current law and rules book:]

[2) ecomply with the requirements of the Aet; this chapter
Chapter 821
[(3) submit a completed application on a department-ap-
proved form:}
H5) held an aetive department-issued eosmetology opera-
tor license; specialty license; or eertifieate-}
{(g) A temporary license may not be issued for more than one
physieal address-}
fh) A temporary license expires on the 60th day after the date
[(i) Anapplicant who is issued a license under subscetion (f) is
§83.25.  License Requirements--Continuing Education.

(a) (No change.)

by To renew an operator license; or an esthetician, mani-
curist, esthetician/manicurist or a hair weaving, hair braiding, or wig
specialty certificate that expires prior to September 1, 2012, a licensee
must complete a total of 6 hours of continuing education through
department-approved courses: The continuing education hours must
include the following:]

fH 2 heurs in Sanitatien required under the Aet and this
chapter;}

K2 2 heurs in the Aet and this chapter addressing topies

[3) 2 hours in any topies listed in subsection (i)}

(b) [€e)] To renew an operator license, or an esthetician, mani-
curist, esthetician/manicurist or eyelash extension specialty license, or
a hair weaving, [kair braiding;] or wig specialty certificate [that expires
on or after September 1; 2042], a licensee must complete a total of 4
hours of continuing education through department-approved courses.
The continuing education hours must include the following:

(1) 1 hour in Sanitation required under the Act and this
chapter; and

(2) 3 hours in any topics listed in subsection (i).

Hd) To renew an instructor license; an esthetician instructor;
manicure instructor, or esthetician/manicure instructor license, that ex-
pires prior to September 15 2012; a licensee must complete a total of 6
hours of continuing education through department-approved courses.
The continuing education hours must include the following:}

HH 2 heurs in Sanitation required under the Aet and this
chapter:]

H2) 2 heurs in the Aet and this chapter; addressing topies

{(3) 2 hours in methods of teaching in accordance with

(c) [€e)] To renew an instructor license, or an esthetician in-
structor, manicure instructor, esthetician/manicure instructor or eyelash

extension instructor specialty license [that expires on or after Septem-
ber 15 20612], a licensee must complete a total of 4 hours of continuing

education through department-approved courses in the following man-
ner:

[(1) Option Onel
(1) [€A)] 1 hour in Sanitation required under the Act and
this chapter; and

(2) [(B)] 3 hours in methods of teaching in accordance with
§83.120; or

[(A) 2 hours in Sanitation required under the Act and
HB) 2 heurs in metheds of teaching in accordanee with

§83-4264
(d) [€B] For a timely or a late renewal, a licensee must com-

plete the required continuing education hours within the two year pe-
riod immediately preceding the renewal date.

(e) [€2)] A licensee may receive continuing education hours in
accordance with the following:

(1) A licensee may not receive continuing education hours
for attending the same course more than once.

(2) A licensee will receive continuing education hours for
only those courses that are registered with the department, under pro-
cedures prescribed by the department.

(f) [@1)] A licensee shall retain a copy of the certificate of com-
pletion for a course for two years after the date of completion. In con-
ducting any inspection or investigation of the licensee, the department
may examine the licensee's records to determine compliance with this
subsection.

(g) [@®] To be approved under Chapter 59 of this title, a
provider's course must be dedicated to instruction in one or more of
the following topics:

(1) Sanitation required under the Act and this chapter;

(2) the Act and this chapter, addressing topics other than
Sanitation;

(3) the curriculum subjects listed in §83.120.

(h) [6)] A registered course may be offered until the expiration
of the course registration or until the provider ceases to hold an active
provider registration, whichever occurs first.

(i) [€d9] A provider shall pay to the department a continuing
education record fee of $5 for each licensee who completes a course
for continuing education credit. A provider's failure to pay the record
fee for courses completed may result in disciplinary action against the
provider, up to and including revocation of the provider's registration
under Chapter 59 of this title.

() [B]Notwithstanding subsections (b) and (c) [threugh (e}] a

licensee may satisfy the continuing education requirement for renewal
by completing one hour of Sanitation in department-approved courses,
if the licensee:

(1) is at least 65 years of age; and
(2) has held a cosmetology license for at least 15 years.

§83.31.

(a) The following licenses have a term of two (2) years:

Licenses--License Terms.

(1) operator license;
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(2) specialty license--esthetician, manicurist, estheti-

cian/manicurist, eyelash extension;
(3) specialty certificate--hair weaving, [hair braiding;| wig,
shampoo/conditioning;

(4)-(11) (No change.)
(b) - (¢) (No change.)
§83.70.  Responsibilities of Individuals.

(a) For purposes of this section, "licensed facility" means the
premises of a place of business that holds a license, certificate, or permit
under Texas Occupations Code, Chapters 1601, 1602 and 1603.

(b) A licensee is [shall be] restricted to working in a licensed
facility but may perform a service within the scope of the license,
[eertificate or permit] at a location other than a licensed facility for
a customer who:[; beeause of illness or physical or mental ineapaeita-
tion]

(1) is unable to receive the services at a licensed facility
because of illness or physical or mental incapacitation; or[- The ap-
pointment for services must be made through a licensed faeility.]

(2) will receive the services in preparation for and at the
location of a special event; and

(3) makes the appointment for services through a licensed

facility.

(¢)- () (No change.)

§83.71.  Responsibilities of Beauty Salons, Mini-Salons, Specialty Sa-
lons, Dual Shops, Mini-Dual Shops and Booth Rentals.

(a) - (f) (No change.)

(g) A person holding a beauty, specialty or mini-salon license
or a dual or mini-dual shop permit may not employ a person who is
not otherwise licensed by the department to shampoo or condition a
person's hair, unless the person holds a [an aetive shampee apprentice
permit o] student permit.

(h) (No change.)
(1) In addition to the requirements of subsection (h):
(1)-(7) (No change.)
(8 hair braiding salens shall previde the following equip-
ment for each licensee present and providing services:]
HA) one work station; and}
(8) [(9] Dual shops shall:

(A) comply with all requirements of the Act and this
chapter applicable to beauty salons;

(B) comply with all requirements of Texas Occupations
Code, Chapter 1601, and Chapter 82 of this title applicable to barber-
shops;

(C) if the shop does not currently have employed or
have a contract with at least one licensed barber or one licensed cosme-
tologist, the owner must immediately display a prominent sign at the
entrance and exit of the shop indicating that no barber or no cosmetol-
ogist is available; and

(D) if the shop has neither employed nor contracted
with at least one licensed barber or cosmetologist for a period of 45
days or more the owner shall:

(i) not place any new advertisement or display any
sign or symbol indicating that the shop offers barbering or cosmetology
services; and

(i) remove or obscure any existing sign or symbol
indicating that the shop offers barbering or cosmetology services.

(9) [€49)] Mini-dual shops shall:

(A) comply with all requirements of the Act and this
chapter applicable to beauty salons; and

(B) comply with all requirements of Texas Occupations
Code, Chapter 1601, and 16 TAC Chapter 82 applicable to barbershops.

(j) - (m) (No change.)
§83.72.  Responsibilities of Beauty Culture Schools.
(a) - () (No change.)

(v) Beauty culture schools must have a classroom separated
from the laboratory area by walls extending to the ceiling and equipped
with the following equipment to properly instruct a minimum of ten
students enrolled at the school:

(1) - (8) (No change.)

(9) If offering the operator curriculum the following equip-
ment must be available in adequate number for student use:

(A)- (L) (No change.)
(M) wet disinfectant soaking containers [sanitizer].

(10) If offering the esthetician curriculum the following
equipment must be available in adequate number for student use:

(A) - (L) (No change.)
(M) wet disinfectant soaking containers [sanitizer].

(11) If offering the manicure curriculum the following
equipment must be available in adequate number for student use:

(A) - (G) (No change.)

(H) paraffin bath and paraffin wax; [and]

(I) air brush system; and][-]

(J) wet disinfectant soaking containers.
(12) (No change.)

(13) If offering the eyelash extension curriculum; the fol-
lowing equipment must be available in adequate number for student
use:

(A) - (D) (No change.)
(E) wet disinfectant soaking containers [sanitizer]; and

(F) dry sanitizer.
(w) (No change.)
$83.80. Fees.
(a) Application fees.
(1) Operator License--$50

(2) Specialty License--Esthetician, Manicurist, Estheti-
cian/Manicurist, Eyelash Extension--$50

(3) Specialty Certificate--Hair Weaving, [Hair Braiding;]
Wig--$50

(4) - (13) (No change.)
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[34) Temporary Beauty Salen; Speeialty Salen; or Dual
Shop License--$20]

(b) Renewal fees.

(1) Operator License--[$53 for licenses expiring before

February 1; 2044;] $50 [for licenses expiring on or after February 15
2014-]

(2) Specialty License--Esthetician, Manicurist, Estheti-
cian/Manicurist, Eyelash Extension--[$53 for licenses expiring before
Eebruary 1; 2014;] $50 [for licenses expiring on or after Eebruary 1;
2014]

(3) Specialty Certificate--Hair Weaving, [Hair Braiding;]
Wig, Shampoo/Conditioning--[$53 for eertificates expiring before Feb-
ruary 1, 2014:] $50 [for certificates expiring on or after February 1,
2044-]

(4) Instructor License--[$70 for licenses expiring before

February 1, 2014:] $60 [for licenses expiring on or after February 1,
2014.]

(5) Instructor Specialty License--Esthetician, Manicurist,
Esthetician/Manicure, Eyelash Extension--[$70 for licenses expiring
before February 1, 2014;] $60 [for licenses expiring on or after Febru-
ary 15 2044]

(6) - (8) (No change.)

(9) Booth Rental (Independent Contractor) License--[$67
for licenses expiring before Eebruary 1; 2014:] No fee [for licenses
expiring on or after February 1, 2014.]

(10) - (12) (No change.)

(¢)- () (No change.)
§83.106. Health and Safety Standards--Manicure and Pedicure Ser-

vices.
(a) - (¢) (No change.)

(f) Buffer blocks, porous nail files, pedicure files, callus rasps,
natural pumice and foot brush, arbor, sanding bands, sleeves, heel and
toe pumice, exfoliating block (washable [reugh surfaced or abserbent]
materials) shall be cleaned by manually brushing or other adequate
methods to remove all visible debris after each use, and then sprayed
with [Iseprepyl er ethyl aleohel]] an EPA-registered bactericidal,
fungicidal, and virucidal disinfectant, or a [er a] high level chlorine
bleach solution in accordance with this chapter. If a buffer block or
porous nail file is exposed to broken skin (skin that is not intact) or
unhealthy skin or nails, it must be discarded immediately after use in
a trash receptacle.

(g) (No change.)

$83.110. Health and Safety Standards--Hair Weaving [and Hair
Braiding] Services.

(a) Cosmetologists, wig specialists, and hair weavers[; and
hair braiders] shall wash their hands with soap and water, or use a
liquid hand sanitizer, prior to performing any services on a client.

(b) - (d) (No change.)
$83.114.  Health and Safety Standards--Establishments.

(a) - (h) (No change.)

(1) Only service animals [Ne animals with the exeeption
of these providing assistance to individuals] are allowed in estab-

lishments. Covered aquariums are allowed provided that they are
maintained in a sanitary condition.

§83.120.  Technical Requirements--Curriculum.

(a) (No change.)

(b) Specialist Curricula
Figure: 16 TAC §83.120(b)

(c) - (¢) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 3,
2015.

TRD-201503569

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 463-8179

¢ ¢ ¢

CHAPTER 85. VEHICLE STORAGE

FACILITIES
16 TAC §§85.10, 85.711, 85.1003

The Texas Department of Licensing and Regulation (Depart-
ment) proposes amendments to existing rules at 16 Texas
Administrative Code (TAC) Chapter 85, §§85.10, 85.711 and
85.1003, regarding the Vehicle Storage Facilities program.

House Bill 804 (H.B. 804), 84th Legislature, Regular Session
(2015), clarifies the forms of payment a vehicle storage operator
shall accept including cash, debit card, and credit card.

The proposed amendments are necessary to implement the
changes made by H.B. 804 to Texas Occupations Code, Chap-
ter 2303.

The proposed amendments to §85.10 adds a definition for "credit
card". Editorial changes are also made to renumber the section.

Proposed amendments to §85.711 require cash and credit cards
be forms of payment accepted at vehicle storage facilities and
prohibit the vehicle storage facility to charge additional storage
fees beyond the date payment by credit card is tendered.

Proposed amendments to §85.1003 change the required lan-
guage on signs posted at a vehicle storage facility regarding
forms of payment.

William H. Kuntz, Jr., Executive Director, has determined that
for the first five-year period the proposed amendments are in
effect there will be no direct cost to state or local government as
aresult of enforcing or administering the proposed amendments.
There is no estimated loss in revenue to the state as a result of
enforcing or administering the proposed amendments.

Mr. Kuntz also has determined that for each year of the first five-
year period the proposed amendments are in effect, the public
will benefit by reducing the burden of limited payment options
when paying a vehicle storage facility.

The anticipated economic effect on small and micro-businesses
and to all other persons who are required to comply with the
rules as amended will be minimal considering the majority, if not
all, current vehicle storage facilities have the capability to ac-
cept electronic payment. Therefore, there will be no adverse
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effect on small or micro-businesses or to persons who are re-
quired to comply with the amendments as proposed. However,
any economic effect on small and micro-businesses is a result
of statutory changes requiring vehicle storage facilities to accept
different forms of payment.

Since the agency has determined that the proposed amend-
ments will have no adverse economic effect on small or micro-
businesses, preparation of an Economic Impact Statement and
a Regulatory Flexibility Analysis, under Texas Government Code
§2006.002, is not required.

Comments on the proposal may be submitted by mail to Pauline
Easley, Legal Assistant, General Counsel's Office, Texas De-
partment of Licensing and Regulation, P.O. Box 12157, Austin,
Texas 78711; or by facsimile to (512) 475-3032; or electronically
to erule.comments@tdir.texas.gov. The deadline for comments
is 30 days after publication in the Texas Register.

The amendments are proposed under Texas Occupations Code,
Chapters 51 and 2303, which authorize the Commission, the De-
partment's governing body, to adopt rules as necessary to imple-
ment these chapters and any other law establishing a program
regulated by the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51 and 2303. No
other statutes, articles, or codes are affected by the proposal.

§85.10.  Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1)-(4) (No change.)

(5) Credit card--A form of payment processed over the
Visa, Mastercard, American Express, and Discover networks.

(6) [€65)] Day--Twenty-four continuous hours.

(7) [¢6)] Department--The Texas Department of Licensing
and Regulation.

(8) [€AP] Executive director--The executive director of the
department.

(9) [€8)] Fence--An enclosure of wood, chain link, metal,
concrete, or masonry, placed around an area used to store vehicles and
designed to prevent intrusion and escape.

(10) [9)] Immediate family--A vehicle owner's parents,
spouse, children, brothers, and sisters.

(11) [(+®)] Impoundment--The following actions when
performed on a stored vehicle:

(A) using materials such as plastic or canvas tarpaulins
to ensure the preservation of a stored vehicle if doors, windows, con-
vertible tops, hatchbacks, sunroofs, trunks, or hoods are broken or in-
operative;

(B) conducting a written inventory of any unsecured
personal property contained in a stored vehicle;

(C) removing and storing all unsecured personal prop-
erty that is contained in a stored vehicle and for which safekeeping is
necessary; or

(D) obtaining motor vehicle registration information
for a specific vehicle from the Texas Department of Transportation,
Vehicle Titles and Registration Division, or an equivalent out-of-state
agency.

(12) [EH] License holder or Licensee--The person to
which the department issued a license.

(13) [E2)] Main entrance--The initial point from the public
road onto the private property leading to the vehicle storage facility at
which a consumer or service recipient enters a vehicle storage facility.

(14) [€43)] Notice of Right of Possession for Salvage--A
form prescribed by the department and executed by persons licensed
under 16 Texas Administrative Code Chapter 86 as agents for an insur-
ance company that has documented authority from the vehicle owner
obtained prior to execution of the form, certifying right of possession
of a total loss vehicle stored at a vehicle storage facility.

(15) [E4)] Person--An individual, corporation, organiza-
tion, business trust, estate, trust, partnership, association, or other legal
entity.

(16) [(}5)] Primary lien holder--First lien holder named on

the certificate of title in the motor vehicle registration records of the
Texas Department of Transportation.

(17) [€46)] Principal--An individual who:

(A) holds, whether personally, as a beneficiary of a
trust, or by other constructive means:

(i) 10% of a corporation's outstanding stock; or

(i) an ownership interest in a business that is equiv-
alent to a fair market value of more than $25,000;

(B) has the controlling interest in a business;

(C) has a participating interest of more than 10% in the
profits, proceeds, or capital gains of a business, regardless of whether
the interest is direct or indirect, whether it is held through share, stock,
or any other manner, or whether it includes voting rights;

(D) holds a position as a member of the board of direc-
tors or other governing body of a business; or

(E) holds a position as an elected officer of a business.

(18) [EB] Proof of loss claim form--A form prescribed by
the department and submitted by an insurance company certifying right
of possession to a vehicle stored at a vehicle storage facility.

(19) [E8)] Registered owner--Each person in whose name
a vehicle is titled under Transportation Code, Chapter 501, or in whose
name a vehicle is registered under Transportation Code, Chapter 502.

(20) [39)] Vehicle--A motor vehicle subject to registration
under Transportation Code, Title 7, Subtitle A, or any other device de-
signed to be self-propelled or transported on a public highway.

(21) [29)] Vehicle owner--A person:

(A) inwhose name a vehicle is registered under the Cer-
tificate of Title Act, Transportation Code, Chapter 501;

(B) in whose name a vehicle is registered under Trans-
portation Code, Chapter 502, or a member of that person's immediate
family;

(C) who holds a vehicle through a valid lease agree-
ment;

(D) whois an unrecorded lienholder with a right to pos-
session; or

(E) who is a lienholder that holds an affidavit of repos-
session and has the right to repossess a vehicle.
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(22) [21B)] Vehicle storage facility (VSF)--A garage, park-
ing lot, or other facility owned or operated by a person other than a
governmental entity for storing or parking 10 or more vehicles per year.

(23) [22)] Vehicle transfer--Any movement of a vehicle
out of a VSF, prior to its release as prescribed in this chapter.

$85.711.
of Vehicle.

(a) For purposes of this section, credit card means a form of
payment processed over the Visa, Mastercard, American Express, and
Discover networks.

Responsibilities of Licensee--Forms of Payment for Release

(b) Inaddition to other forms of payment accepted by the VSF,
including a governmental VSF, a VSF must accept cash, debit cards and
credit cards[; debit eards or electronic cheeks].

(c¢) A VSF in violation of subsection (b), in addition to admin-

istrative penalties, may not charge for the storage of a vehicle beyond
the date payment by credit card is tendered.

$85.1003.  Technical Requirements--Storage Lot Signs.

(a) - (d) (No change.)

(e) A VSF must conspicuously post a sign that states: "This
vehicle storage facility must accept payment by cash, debit cards and

credit cards [an eleetronie cheek; eredit eard; or debit eard] for any fee
or charge associated with delivery or storage of a vehicle."

(N -(g) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 4,
2015.

TRD-201503575

William H. Kuntz Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 463-8179

¢ ¢ ¢

CHAPTER 86. VEHICLE TOWING AND
BOOTING
16 TAC §86.10

The Texas Department of Licensing and Regulation (Depart-
ment) proposes amendments to an existing rule at 16 Texas
Administrative Code (TAC) Chapter 86, §86.10, regarding the
Vehicle Towing and Booting program.

Senate Bill 1820 (S.B. 1820), 84th Legislature, Regular Session
(2015), exempts certain vehicles from towing regulations.

The proposed amendments are necessary to implement the
changes made by S.B. 1820 to Texas Occupations Code,
Chapter 2308.

The proposed amendments to §86.10 clarify the definition of a
"tow truck."

William H. Kuntz, Jr., Executive Director, has determined that
for the first five-year period the proposed amendments are in
effect there will be no direct cost to state or local government as

a result of enforcing or administering the proposed amendments.
There is no estimated loss in revenue to the state as a result of
enforcing or administering the proposed amendments.

Mr. Kuntz also has determined that for each year of the first
five-year period the proposed amendment is in effect, the public
will benefit by having clarity on towing regulations and specifi-
cally issues related to what constitutes a tow truck will be better
defined.

There is no anticipated economic effect on small and micro-busi-
nesses and to all other persons who are required to comply with
the rules as amended. Therefore, there will be no adverse effect
on small or micro-businesses or to persons who are required to
comply with the amendments as proposed.

Since the agency has determined that the proposed amend-
ments will have no adverse economic effect on small or micro-
businesses, preparation of an Economic Impact Statement and
a Regulatory Flexibility Analysis, under Texas Government Code
§2006.002, is not required.

Comments on the proposal may be submitted by mail to Pauline
Easley, Legal Assistant, General Counsel's Office, Texas De-
partment of Licensing and Regulation, P.O. Box 12157, Austin,
Texas 78711; or by facsimile to (512) 475-3032, or electronically
to erule.comments@tdir.texas.gov. The deadline for comments
is 30 days after publication in the Texas Register.

The amendment is proposed under Texas Occupations Code,
Chapters 51 and 2308, which authorize the Commission, the De-
partment's governing body, to adopt rules as necessary to imple-
ment these chapters and any other law establishing a program
regulated by the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51 and 2308. No
other statutes, articles, or codes are affected by the proposal.

$§86.10.  Definitions.

The following words and terms, when used in this chapter will have
the following meanings, unless the context clearly shows otherwise:

(1) - (20) (No change.)

(21) Tow truck--A motor vehicle, including a wrecker,
equipped with a mechanical device used to tow, winch, or otherwise
move another motor vehicle. The term does not include:

(A) a motor vehicle owned and operated by a govern-
mental entity, including a public school district;

(B) a motor vehicle towing:
(i) arace car;
(ii) a motor vehicle for exhibition; or
(iii) an antique motor vehicle;
(C) arecreational vehicle towing another vehicle;

(D) amotor vehicle used in combination with a tow bar,
tow dolly, or other mechanical device if the vehicle is not operated in
the furtherance of a commercial enterprise;

(E) a motor vehicle that is controlled or operated by a
farmer or rancher and used for towing a farm vehicle; [of]

(F) a motor vehicle that:

(i) 1is owned or operated by an entity the primary
business of which is the rental of motor vehicles; and
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(ii) only tows vehicles rented by the entity.

(G) a truck-trailer combination that is owned or oper-
ated by a dealer licensed under Chapter 2301 and used to transport
new vehicles during the normal course of a documented transaction
in which the dealer is a party and ownership or the right of possession
of the transported vehicle is conveyed or transferred; or

(H) a car hauler that is used solely to transport, other
than in a consent or nonconsent tow, two or more motor vehicles as
cargo in the course of a prearranged shipping transaction or for use in
mining, drilling, or construction operations. This does not include:

(i) the movement of a motor vehicle pursuant to the
vehicle owner's or operator's request for assistance because of a me-
chanical malfunction, damage, or similar disablement of the vehicle;

(ii) the movement of a motor vehicle pursuant to the
vehicle owner's request because of an inability to obtain an operator to
move the vehicle;

(iii) obtaining possession of a motor vehicle pur-
suant to a repossession, levy, or other debt collection or judicial

Process;

(iv) the movement of a motor vehicle from the scene
of a traffic accident or incident; or

(v) _the removal of a motor vehicle from private
property without the consent of the vehicle's owner or operator.

(22) Towing company--An individual, association, corpo-
ration, or other legal entity that controls, operates, or directs the oper-
ation of one or more tow trucks over a public roadway in this state but
does not include a political subdivision of the state.

(23) Towing operator--The person to which the department
issued a towing operator license.

(24) Unauthorized vehicle--A vehicle parked, stored, or lo-
cated on a parking facility without the consent of the parking facility
owner.

(25) Vehicle--A device in, on, or by which a person or prop-
erty may be transported on a public roadway. The term includes an
operable or inoperable automobile, truck, motorcycle, recreational ve-
hicle, or trailer but does not include a device moved by human power
or used exclusively on a stationary rail or track.

(26) Vehicle owner--A person:

(A) named as the purchaser or transferee in the certifi-
cate of title issued for the vehicle under Chapter 501, Transportation
Code;

(B) inwhose name the vehicle is registered under Chap-
ter 502, Transportation Code, or a member of the person's immediate
family;

(C) who holds the vehicle through a lease agreement;

(D) who is an unrecorded lienholder entitled to possess
the vehicle under the terms of a chattel mortgage; or

(E) who is alienholder holding an affidavit of reposses-
sion and entitled to repossess the vehicle.

(27) Vehicle storage facility--A vehicle storage facility, as
defined by Texas Occupations Code, §2303.002 that is operated by
a person who holds a license issued under Texas Occupations Code,
Chapter 2303 to operate the facility.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 3,
2015.

TRD-201503568

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 463-8179

¢ L4 ¢
TITLE 22. EXAMINING BOARDS

PART 6. TEXAS BOARD OF
PROFESSIONAL ENGINEERS

CHAPTER 131. ORGANIZATION AND
ADMINISTRATION

The Texas Board of Professional Engineers (Board) proposes
new §131.37 concerning State Contract Guidelines and an
amendment to §131.85 concerning Board Rules Procedures.

New §131.37 is required to implement changes to Chapter 2261
of the Texas Government Code made by SB 20 in the 84th
Texas Legislative session related to managing contracts with
state agencies.

The proposed amendment to §131.85 is required to implement
changes to Chapter 2001 of the Texas Government Code made
by HB 763 in the 84th Texas Legislative session related to rule-
making procedures for state agencies. The change clarifies the
procedure for accepting petitions for rulemaking.

David Howell, P.E., Deputy Executive Director for the Board, has
determined that for the first five-year period the proposed rules
are in effect there is no adverse fiscal impact for the state and
local government as a result of enforcing or administering the
sections as proposed. There is no additional cost to licensees
or other individuals. There is no adverse fiscal impact to the es-
timated 1,000 small or 6,400 micro businesses regulated by the
Board. A Regulatory Flexibility Analysis is not needed because
there is no adverse economic effect to small or micro businesses.

Mr. Howell also has determined that for the first five years the
proposed rules are in effect, the public benefit anticipated as
a result of enforcing the proposed rules is an improvement in
the flexibility of the licensure processes and the ability to issue
international temporary licenses to qualified engineers.

Any comments or request for a public hearing may be submit-
ted no later than 30 days after the publication of this notice to
David Howell, P.E., Deputy Executive Director, Texas Board of
Professional Engineers, 1917 S. Interstate 35, Austin, Texas
78741, faxed to his attention at (512) 440-0417 or sent by email
to rules@engineers.texas.gov.

SUBCHAPTER B. ORGANIZATION OF THE
BOARD STAFF
22 TAC §131.37
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The new rule is proposed pursuant to the Texas Engineering
Practice Act, Occupations Code §1001.202, which authorizes
the board to make and enforce all rules and regulations and by-
laws consistent with the Act as necessary for the performance of
its duties, the governance of its own proceedings, and the regu-
lation of the practice of engineering in this state.

No other statutes, articles or codes are affected by the proposed
rule.

$131.37.  State Contract Guidelines.

Pursuant to Texas Government Code, §2261.253, the executive director
or his/her representative shall establish a written procedure to identify
each contract that requires enhanced contract or performance monitor-
ing and submit information on the contract to the Board.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 4,
2015.

TRD-201503591

Lance Kinney, P.E.

Executive Director

Texas Board of Professional Engineers

Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 440-7723

¢ ¢ ¢

SUBCHAPTER F. ADMINISTRATION
22 TAC §131.85

The amendment is proposed pursuant to the Texas Engineering
Practice Act, Occupations Code §1001.202, which authorizes
the board to make and enforce all rules and regulations and by-
laws consistent with the Act as necessary for the performance of
its duties, the governance of its own proceedings, and the regu-
lation of the practice of engineering in this state.

No other statutes, articles or codes are affected by the proposed
rule.

$131.85.  Board Rules Procedures.

(a) Amendments, Deletions, and Additions of Rules. Pro-
posed amendments, deletions, or additions to the board rules of
practice and procedure may be submitted by the staff or any board
member. Board action to accept or amend the proposal shall require a
majority vote when a quorum is present at a meeting. A proposal or
amended proposal, as accepted by the board, can be promulgated as
an amendment, deletion, or addition to board rules by following the
procedures set out in 2001 and 2002, Government Code.

(b) Petition for Adoption of Rules. The board shall accept
a petition from an interested person as defined in Texas Government
Code, Chapter 2001, submitted by at least 25 persons or by an associ-
ation having at least 25 members to adopt, delete, or amend a rule. For
a petition under this section, at least 51 percent of the total number of
signatures required must be of residents of this state. The petition must
be filed with the executive director at least 30 days and not more than
60 days prior to a regular board meeting at which board action will be
taken. Such a petition will include, but need not be limited to, the fol-
lowing.

(1) Identity information. Full name and complete mailing
address and telephone number of the petitioner on whose behalf the
petition is filed.

(2) Reference. Reference to the rule which it is proposed
to make, change or amend, or delete, so that it may be identified and
prepared in a manner to indicate the word, phrase, or sentence to be
added, changed, or deleted from the current text, if any. The proposed
rule should be presented in the exact form in which it is to be published,
adopted, or promulgated.

(3) A suggested effective date. The desired effective date
should be stated.

(4) Justification. Justification for the proposed action in
narrative form with sufficient particularity to fully inform the board
and any interested party of the facts upon which the petitioner relies,
including the statutory authority for the promulgation of the proposed
rule.

(5) Desired effect of proposal. Include a brief statement
detailing the desired effect to be achieved by the proposed rule, change,
or amendment or deletion.

(6) Summary. A concise summary of the proposed rule,
change, or amendment.

(7) Signatures. Signatures on the petition of the petitioners
and/or the attorney or representative of the petitioners.

(8) Fee. Any fee required by statute or board rules.

(¢) - (g) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 4,
2015.

TRD-201503592

Lance Kinney, P.E.

Executive Director

Texas Board of Professional Engineers

Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 440-7723

L4 L4 L4
CHAPTER 133. LICENSING

The Texas Board of Professional Engineers (Board) proposes
amendments to §133.21 concerning Application for Standard Li-
cense, §133.23 concerning Applications from Former Standard
License Holders, §133.25 concerning Application from Engi-
neering Educators, §133.81 concerning Receipt and Processing
of Applications by the Board, §133.87 concerning Final Action
on Applications, and §133.97 concerning Issuance of License.

The proposed amendments to §§133.21, 133.23, 133.25, and
133.81 are required to implement changes to Chapter 55 of the
Texas Government Code made by SB 807 and SB 1307 in the
84th Texas Legislative session related to licensing and renewal
requirements for active duty military, qualifying military spouses
and military veterans.

The proposed amendments to §§133.81, 133.87, and 133.97 are
required to implement changes to the Texas Engineering Prac-
tice Act made by HB 7 in the 84th Texas Legislative session re-
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lated to the Professional Fee. The change repeals the $200 Pro-
fessional Fee which has been collected at the time of issuance
and renewal of a license.

David Howell, P.E., Deputy Executive Director for the Board,
has determined that for the first five-year period the proposed
amendments are in effect there is no adverse fiscal impact for
the state and local government as a result of enforcing or ad-
ministering the sections as amended. There is no additional
cost to licensees or other individuals. There is no adverse fiscal
impact to the estimated 1,000 small or 6,400 micro businesses
regulated by the Board. A Regulatory Flexibility Analysis is not
needed because there is no adverse economic effect to small or
micro businesses.

Mr. Howell also has determined that for the first five years the
proposed amendments are in effect, the public benefit antici-
pated as a result of enforcing the proposed amendments is an
improvement in the flexibility of the licensure processes and the
ability to issue international temporary licenses to qualified engi-
neers.

Any comments or request for a public hearing may be submit-
ted no later than 30 days after the publication of this notice to
David Howell, P.E., Deputy Executive Director, Texas Board of
Professional Engineers, 1917 S. Interstate 35, Austin, Texas
78741, faxed to his attention at (512) 440-0417 or sent by email
to rules@engineers.texas.gov.

SUBCHAPTER C. PROFESSIONAL
ENGINEER LICENSE APPLICATION
REQUIREMENTS

22 TAC §§133.21, 133.23, 133.25

The amendments are proposed pursuant to the Texas Engineer-
ing Practice Act, Occupations Code §1001.202, which autho-
rizes the board to make and enforce all rules and regulations
and bylaws consistent with the Act as necessary for the perfor-
mance of its duties, the governance of its own proceedings, and
the regulation of the practice of engineering in this state.

No other statutes, articles or codes are affected by the proposed
amendments.

§133.21.
(a) - (¢) (No change.)
(d) Applicants for a license shall submit:

Application for Standard License.

(1) an application in a format prescribed by the board and
shall:

(A) listhis or her full, legal and complete name without
abbreviations, nicknames, or other variations of the full legal name. If
applicable, the applicant shall submit proof of a legal name change
including but not limited to a marriage certificate, passport, current
Driver's License issued by the State of Texas, court documents, or na-
tionalization documents to substantiate other documentation submitted
in the application; and

(B) list social security number, as required under the
Texas Family Code, §231.302;

(2) current application fee as established by the board. Ap-
plication fees shall be waived for qualifying military service members,
military veterans, and military spouses in accordance with Texas Oc-
cupations Code Chapter 55;

(3) proof of educational credentials pursuant to §133.33 or
§133.35 of this chapter (relating to Proof of Educational Qualifica-
tions);

(4) supplementary experience record as required un-
der §133.41 of this chapter (relating to Supplementary Experience
Record);

(5) reference statements as required under §133.51 of this
chapter (relating to Reference Providers);

(6) documentation of passage of examination(s), which
may include official verifications from the National Council of Exam-
iners for Engineering and Surveying (NCEES) or other jurisdictions
as required under §133.61(g) of this chapter (relating to Engineering
Examinations), if applicable;

(7) verification of a current license, if applicable;

(8) a completed Texas Engineering Professional Conduct
and Ethics Examination as required under §133.63 of this chapter (re-
lating to Professional Conduct and Ethics Examination);

(9) scores of TOEFL, if applicable;

(10) information regarding any criminal history including
any judgments, deferred judgments or pre-trial diversions for a misde-
meanor or felony provided in a format prescribed by the board together
with copies of any court orders or other legal documentation concern-
ing the criminal charges and the resolution of those charges;

(11) documentation of submittal of fingerprints for crimi-
nal history record check as required by §1001.3035 of the Act; and

(12) if applicable, written requests for waivers of the ex-
aminations on the fundamentals and/or principles and practices of en-
gineering, the TOEFL, or a commercial evaluation of non-accredited
degrees and a statement supporting the request(s).

(e) - (h) (No change.)
$§133.23.  Applications from Former Standard License Holders.

(a) A former standard license holder, whose original license
has been expired for two or more years and who meets the current
requirements for licensure, may apply for a new license. This section
does not apply to a former holder of a temporary license.

(b) A former standard license holder applying for a license un-
der the current law and rules must have the documentation requested
in §133.21 of this chapter (relating to Application) recorded and on
file with the board and may request in writing that any transcripts, ref-
erence statements, evaluations, supplementary experience records or
other similar documentation previously submitted to the board be ap-
plied toward the new application. The applicant shall:

(1) submit a new application in a format prescribed by the
board;

(2) pay the application fee established by the board. Ap-
plication fees shall be waived for qualifying military service members,

military veterans, and military spouses in accordance with Texas Oc-

cupations Code Chapter 55;

(3) submit a completed Texas Engineering Professional
Conduct and Ethics examination;

(4) submit a supplementary experience record that includes
at least the last four years of engineering experience, which may in-
clude experience before the previous license expired;

(5) submitalso at least one reference statement conforming
to §133.51 of this chapter (relating to Reference Providers), in which
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a professional engineer shall verify at least four years of the updated
supplementary experience record; and

(6) documentation of submittal of fingerprints for criminal
history record check as required by §1001.3035 of the Act, unless pre-
viously submitted to the board.

(¢) - (d) (No change.)
§133.25.  Application from Engineering Educators.
(a) - (b) (No change.)

(¢) An engineering educator, applying under the alternate
process, shall submit:

(1) an application in a format prescribed by the board;
(2) asupplementary experience record:

(A) For tenured faculty (or those approved for pro-
motion), submit a dossier including a comprehensive resume or
curriculum vitae containing educational experience, engineering
courses taught, and description of research and scholarly activities in
lieu of the supplementary experience record,

(B) For non-tenured faculty, a standard supplementary
experience record with courses taught and/or other engineering expe-
rience shall be submitted;

(3) reference statements or letters from currently licensed
professional engineers who have personal knowledge of the applicant's
teaching and/or other creditable engineering experience. A reference
provider may, in lieu of the reference statement, submit a letter of rec-
ommendation that, at a minimum, testifies to the credentials and abili-
ties of the educator. The reference statements or letters of recommen-
dation can be from colleagues within the department, college, or uni-
versity; from colleagues from another university; or professional engi-
neers from outside academia;

(4) proof of educational credentials pursuant to §133.33 or
§133.35 of this chapter (relating to Proof of Educational Qualifica-
tions);

(5) acompleted Texas Professional Conduct and Ethics Ex-
amination;

(6) current application fee as established by the board. Ap-
plication fees shall be waived for qualifying military service members,
military veterans, and military spouses in accordance with Texas Oc-
cupations Code Chapter 55;

(7) Information regarding any criminal history including
any judgments, deferred judgments or pre-trial diversions for a misde-
meanor or felony provided in a format prescribed by the board, together
with copies of any court orders or other legal documentation concern-
ing the criminal charges and the resolution of those charges;

(8) documentation of submittal of fingerprints for criminal
history record check as required by §1001.3035 of the Act;

(9) documentation of passage of examination(s), which
may include official verifications from the National Council of Exam-
iners for Engineering and Surveying (NCEES) or other jurisdictions
as required under §133.61(g) of this chapter (relating to Engineering
Examinations), if applicable; and

(10)  written requests for waivers of the examinations on the
fundamentals and/or principles and practices of engineering, if appli-
cable.

(d) - (¢) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 4,
2015.

TRD-201503593

Lance Kinney, P.E.

Executive Director

Texas Board of Professional Engineers

Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 440-7723

¢ ¢ ¢

SUBCHAPTER H. REVIEW PROCESS OF
APPLICATIONS AND LICENSE ISSUANCE
22 TAC §§133.81, 133.87, 133.97

The amendments are proposed pursuant to the Texas Engineer-
ing Practice Act, Occupations Code §1001.202, which autho-
rizes the board to make and enforce all rules and regulations
and bylaws consistent with the Act as necessary for the perfor-
mance of its duties, the governance of its own proceedings, and
the regulation of the practice of engineering in this state.

No other statutes, articles or codes are affected by the proposed
amendments.

§133.81.

(a) Upon receipt of an application for licensure and application
fee at the board office, the board shall initiate a review of the credentials
submitted. Applicants who meet the licensure requirements [and pay
the Professional Fee in accordance with §1001.206 of the Act] shall
be issued a license. Applicants who fail to meet one or more of the
licensure requirements shall be denied a license.

(b) - (g) (No change.)

(h) Pursuant to Chapter 55, [§55-005] Texas Occupations
Code, an application for license from a military service member, mili-

tary veteran or military spouse shall be processed and reviewed as soon
as practicable in accordance with subsection (a) of this section. All
other applications will be processed in the order they were received.

Receipt and Processing of Applications by the Board.

$§133.87.  Final Action on Applications.

(a) Upon approval of an application by the executive director,
the licensing committee, or the board in a manner provided in this sub-
chapter, the executive director shall:

(1) issuea license subject to the applicant's taking and pass-
ing the examination on the principles and practice of engineering ac-
cording to §133.67 of this chapter (relating to Examination on the Prin-
ciples and Practice of Engineering) [and paying the Professional Eee in
accordance with §1001.206 of the Act]; or

(2) issue a license to an applicant who has passed the ex-
amination on the principles and practice of engineering or who has had
that examination waived [and has paid the Professional Fee in aceor-
danee with §$1001-206 of the Aet].

(b) - (¢) (No change.)
§133.97.  Issuance of License.

(a) A license as a professional engineer shall be issued upon
the approval of the application pursuant to §133.87(a) of this chapter
(relating to Final Action on Applications).
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The Professional Fee paid in accordance with §1001.206
of the Act at the time of license issuance is applied toward the required
(b) [fe)] The new license holder shall be assigned a serial num-

ber issued consecutively in the order of approval.

(¢) [€)] The executive director shall notify the new license
holder in writing of:

(1) the license issuance;
(2) the license serial number;
(3) the instructions to obtain a seal; and

(4) the instructions to return a seal imprint and a recent,
wallet-size, portrait photograph.

(d) [e)] Within 60 days from the written notice from the ex-
ecutive director of license issuance, the new license holder shall:

(1) obtain a seal(s);

(2) place the seal imprint(s) on the form provided by the
board and return it to the board office; and

(3) furnish a wallet-size portrait photograph for the board's
files.

(e) [€H] Failure to comply with paragraph (d) [¢e)] of this sec-
tion is a violation of board rules and shall be subject to sanctions.

() [€2)] The printed license shall bear the signature of the
chair and the secretary of the board, bear the seal of the board, and
bear the full name and license number of the license holder.

(g) [@)] The printed license shall be uniform and of a design
approved by the board. Any new designs for a printed license shall be
made available to all license holders upon request and payment of a
replacement certificate fee.

(h) [()] A license issued by the board is as a professional engi-
neer, regardless of branch designations or specialty practices. Practice
is restricted only by the license holder's professional judgment and ap-
plicable board rules regarding professional practice and ethics.

(1) [€6)] The records of the board shall indicate a branch of en-
gineering considered by the board or license holder to be a primary area
of competency. A license holder shall indicate a branch of engineering
by providing:

(1) atranscript showing a degree in the branch of engineer-
ing;

(2) a supplementary experience record documenting at
least 4 years of experience in the branch of engineering and verified
by at least one PE reference provider that has personal knowledge of
the license holder's character, reputation, suitability for licensure, and
engineering experience; or

(3) verification of successful passage of the examination on
the principles and practice of engineering in the branch of engineering.

() [€d9] Alicense holder may request that the board change the
primary area of competency or indicate additional areas of competency
by providing one or more of the items listed in paragraphs (1) - (3) of
this subsection:

(1) a transcript showing an additional degree in the new
branch other than the degree used for initial licensure;

(2) a supplementary experience record documenting at
least 4 years of experience in the new branch verified by at least
one PE reference provider who has documented competence in the

engineering discipline being added that has personal knowledge of
the license holder's character, reputation, suitability for licensure, and
engineering experience; or

(3) verification of successful passage of the examination on
the principles and practice of engineering in the new branch.

(k) [D] All requests relating to branch listings for areas of
competency require the review and approval of the executive director
or the executive director's designee.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 4,
2015.

TRD-201503594

Lance Kinney, P.E.

Executive Director

Texas Board of Professional Engineers

Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 440-7723

¢ ¢ ¢

CHAPTER 137. COMPLIANCE AND
PROFESSIONALISM

SUBCHAPTER A. INDIVIDUAL AND
ENGINEER COMPLIANCE

22 TAC §§137.7, 137.9, 137.11, 137.13, 137.19

The Texas Board of Professional Engineers (Board) proposes
amendments to §137.7 concerning License Expiration and Re-
newal, §137.9 concerning Renewal for Expired License, §137.11
concerning Expiration and Licensed in Another Jurisdiction,
§137.13 concerning Inactive Status, and §137.19 concerning
Engineers Qualified to be Texas Windstorm Inspectors.

The proposed amendment to §137.9 is required to implement
changes to Chapter 55 of the Texas Government Code made by
SB 807 and SB 1307 in the 84th Texas Legislative session re-
lated to licensing and renewal requirements for active duty mili-
tary, qualifying military spouses and military veterans.

The proposed amendments to §§137.7, 137.9, 137.11 and
137.13 are required to implement changes to the Texas Engi-
neering Practice Act made by HB 7 in the 84th Texas Legislative
session related to the Professional Fee. The change repeals
the $200 Professional Fee which has been collected at the time
of issuance and renewal of a license.

The proposed amendment to §137.19 is required to implement
changes to the Texas Engineering Practice Act made by HB
2439 in the 84th Texas Legislative session related to the Texas
Windstorm Insurance Program implemented by the Texas De-
partment of Insurance. The change repeals Subchapter N of the
Act, but the implementation date of the program sunset was ex-
tended until the end of 2016.

David Howell, P.E., Deputy Executive Director for the Board,
has determined that for the first five-year period the proposed
amendments are in effect there is no adverse fiscal impact for
the state and local government as a result of enforcing or ad-
ministering the sections as amended. There is no additional
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cost to licensees or other individuals. There is no adverse fiscal
impact to the estimated 1,000 small or 6,400 micro businesses
regulated by the Board. A Regulatory Flexibility Analysis is not
needed because there is no adverse economic effect to small or
micro businesses.

Mr. Howell also has determined that for the first five years the
proposed amendments are in effect, the public benefit antici-
pated as a result of enforcing the proposed amendments is an
improvement in the flexibility of the licensure processes and the
ability to issue international temporary licenses to qualified engi-
neers.

Any comments or request for a public hearing may be submit-
ted no later than 30 days after the publication of this notice to
David Howell, P.E., Deputy Executive Director, Texas Board of
Professional Engineers, 1917 S. Interstate 35, Austin, Texas
78741, faxed to his attention at (512) 440-0417 or sent by email
to rules@engineers.texas.gov.

The amendments are proposed pursuant to the Texas Engineer-
ing Practice Act, Occupations Code §1001.202, which autho-
rizes the board to make and enforce all rules and regulations
and bylaws consistent with the Act as necessary for the perfor-
mance of its duties, the governance of its own proceedings, and
the regulation of the practice of engineering in this state.

No other statutes, articles or codes are affected by the proposed
amendments.

$§137.7.  License Expiration and Renewal.

(a) Pursuant to §1001.352 of the Act, the license holder must
renew the license annually to continue to practice engineering under
the provisions of the Act. If the license renewal requirements are not
met by the expiration date of the license, the license shall expire and
the license holder may not engage in engineering activities that require
a license until the renewal requirements have been met.

(b) Pursuant to §1001.352 of the Act, the board will mail a
renewal notice to the last recorded address of each license holder at
least 30 days prior to the date a person's license is to expire. Regardless
of whether the renewal notice is received, the license holder has the
sole responsibility to pay the required renewal fee together with any
applicable [inerease in fees or] late fees at the time of payment.

(c) A license holder may renew a license by submitting:

(1) the required annual renewal fee[; inclading applicable
inerease in fees as required by §1001-206 of the Aet]. Payment may be
made by personal, company, or other checks drawn on a United States
bank (money order or cashier's check), or by electronic means, payable
in United States currency;

(2) the continuing education program documentation as re-
quired in §137.17 of this chapter (relating to Continuing Education Pro-
gram) to the board prior to the expiration date of the license; and

(3) documentation of submittal of fingerprints for criminal
history record check as required by §1001.3535 of the Act, unless pre-
viously submitted to the board.

) Pursuant to autherity in $1001-205(b) and §10661-206(e)
of the Aet; the board has established the renewal fee for the following

categories of licenses that do net require the inerease in professional
fees:}

HH alicense holder whe is 65 years of age or older;]
H2) alicense holder whe is disabled with a mental or phys-

a living as an engineer excluding an impairment causcd by an addiction
to the use of alcohol, illegal drugs, or controlled substance:]

3) alicense holder who meets the exemption from licen-
sure requirement of §1001.057 or §1001.058 of the Aet but dees not
claim that exemption:]

H4) alicense holder whe is net practicing engineering and
has elaimed inaetive status with the beard in accordanee with the re-

(d) [€e)] Licenses will expire according to the following
schedule:

(1) Licenses originally approved in the first quarter of a cal-
endar year will expire on December 31.

(2) Licenses originally approved in the second quarter of a
calendar year will expire on March 31.

(3) Licenses originally approved in the third quarter of a
calendar year will expire on June 30.

(4) Licenses originally approved in the fourth quarter of a
calendar year will expire on September 30.

(e) [€H] A temporary license may only be renewed twice for
a total duration of three years, after which the former license holder
may apply for a new temporary or a standard license as provided in the
current Act and applicable board rules.

() [€&)] A license holder who, at the time of his or her annual
renewal, has any unpaid administrative penalty owed to the Board or
who has failed to comply with any term or condition of a Consent Or-
der, Agreed Board Order, or a Final Board Order shall not be allowed
to renew his or her license to practice engineering until such time as the
administrative penalty is paid in full or the term or condition is satis-
fied unless otherwise authorized by the Consent Order, Agreed Board
Order, or a Final Board Order.

§137.9.  Renewal for Expired License.

(a) A license holder may renew a license that has expired for
90 days or less by submitting to the board the required annual renewal
fee, a late renewal fee[; any inerease in fees as required by §1001-206
of the Aet;] and the continuing education program documentation as
required in §137.17 of this chapter.

(b) A license holder may renew a license that has expired for
more than 90 days but less than one year by submitting to the board the
required annual renewal fee, a late renewal fee[; -any inerease in fees
as required by $1001.206 of the Aet;] and the continuing education
program documentation as required in §137.17 of this chapter (relating
to Continuing Education Program).

(c) A license holder may renew a license that has expired for
more than one year but less than two years by submitting to the board
the required annual renewal fee, a late renewal fee[; any inerease in
fees as required by §1001.206 of the Aet;] and the continuing education
program documentation as required in §137.17 of this chapter for each
delinquent year or part of a year.

(d) A license which has been expired for two years may not be
renewed, but the former license holder may apply for a new license as
provided in the current Act and applicable board rules. Military service
members, as defined in Texas Occupations Code, §55.001(4), may be
granted up to two years of additional time to renew a license.

(e)-(g) (No change.)

(h) Pursuant to Texas Occupations Code Chapter 55
[855-0602], a license holder is exempt from any [inereased fee or other]
penalty imposed in this section for failing to renew the license in a
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timely manner if the license holder provides adequate documentation,
including copies of orders, to establish to the satisfaction of the board
that the license holder failed to renew in a timely manner because the
license holder was serving as a military service member as defined
in Texas Occupations Code, §55.001(4) [en active duty in the United
States armed forces outside Texas].

§137.11.

(a) A person who was licensed in Texas and moved to another
state and, for the two years preceding the date of application for an
out-of-state renewal, who is currently licensed and has been practicing
engineering in the other state may apply for a new license pursuant to
this section.

Expiration and Licensed in Another Jurisdiction.

(b) A person meeting the criteria in subsection (a) of this sec-
tion is exempt from examination requirements.

(c) To apply for renewal, the former license holder meeting
the criteria in subsection (a) of this section, must fill out an out-of-state
renewal application form, submit documentation demonstrating licen-
sure in the other state, pay a renewal fee that is equal to two times the
normally required renewal fee for the license, [pay any inerease in fees
as required by §1001-206 of the Aet as applieable;] and submit doc-
umentation demonstrating compliance with the continuing education
program requirements for an expired license as prescribed in §137.17
of this chapter (relating to Continuing Education Program).

(d) Any license issued to a former Texas license holder under
this section shall be assigned a new serial number.

§137.13.

(a) Alicense holder may request in writing to change the status
of the license to "inactive" at any time. A license holder whose license
is inactive may not practice engineering. A license holder who has re-
quested inactive status [shall net be required to pay the fee inerease per
§1001206 of the Aet and] shall not receive any refunds for licensing
fees previously paid to the board.

Inactive Status.

(b) A license holder whose license is inactive must pay an an-
nual fee as established by the board at the time of the license renewal.
If the inactive fee is not paid by the date a person's license is to expire,
the inactive renewal fee for the expired license shall be increased in the
same manner as for an active license renewal fee.

(c) A license holder whose license is inactive is not required
to:

(1) comply with the continuing education requirements
adopted by the board; or

(2) take an examination for reinstatement to active status.

(d) To return to active status, a license holder whose license is
inactive must:

(1) submit a request in writing for reinstatement to active
status;

(2) pay the fee for annual renewal [and the fee inerease re-
quired by §1001:206 of the Aet], as applicable;

(3) provide documentation of submittal of fingerprints for
criminal history record check as required by §1001.3535 of the Act,
unless previously submitted to the board; and

(4) comply with the continuing education program require-
ments for inactive license holders returning to practice as prescribed in
§137.17(0) of this chapter (relating to Continuing Education Program).

(e) - (h) (No change.)
§$137.19.  Engineers Qualified to be Texas Windstorm Inspectors.

(a) Pursuant to Texas House Bill 2439, 84th Legislature, Reg-
ular Session (2015) and §1001.652 of the Act as it existed on August
31, 2015, which is continued in effect until January 1, 2017, the board
shall create and maintain a roster of windstorm inspector candidates
composed of licensed engineers who have demonstrated the knowl-
edge, understanding, and professional competence to be qualified to
provide engineering design services related to compliance with appli-
cable windstorm certification standards under Subchapter F, Chapter
2210, Insurance Code.

(b) - (g) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 4,
2015.

TRD-201503595

Lance Kinney, P.E.

Executive Director

Texas Board of Professional Engineers

Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 440-7723

¢ ¢ ¢
PART 14. TEXAS OPTOMETRY BOARD
CHAPTER 273. GENERAL RULES

22 TAC §273.4

The Texas Optometry Board proposes amendments to §273.4
to set fees for new licenses and fees for license renewal of ac-
tive licensees. House Bill 7, Regular Session, 84th Legisla-
ture, repealed Texas Occupations Code §351.153 that imposed
a charge of $200 for new and renewed active licensees. Previ-
ous proposed amendments to this rule published in the May 29,
2015, issue of the Texas Register (40 TexReg 2926) have been
withdrawn.

It is anticipated that there will be no economic costs for active
licensees and initial licensees since the initial and renewal fees
are reduced by $200.00 in these amendments.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS

The agency licenses approximately 4,200 optometrists and ther-
apeutic optometrists. A significant majority of licensees own or
work in one or more of the 1,000 to 3,000 optometric practices
which meet the definition of a small business. Some of these
practices meet the definition of a micro business. The agency
does not license these practices.

ENVIRONMENT AND TAKINGS IMPACT ASSESSMENT

The agency has determined that this proposal is not a "major
environmental rule" as defined by Texas Government Code
§2001.0225. This proposal is not specifically intended to
protect the environment or reduce risks to human health from
environmental exposure. The agency has determined that the
proposed rule does not restrict or limit an owner's right to his
or her property that would otherwise exist in the absence of
government action, and therefore does not constitute a taking
under Texas Government Code §2007.043.
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Comments on the proposal may be submitted to Chris Kloeris,
Executive Director, Texas Optometry Board, 333 Guadalupe
Street, Suite 2-420, Austin, Texas 78701-3942. The deadline
for furnishing comments is thirty days after publication in the
Texas Register.

The amendment is proposed under the Texas Optometry Act,
Texas Occupations Code, §351.151, §351.152, and House Bill
7, Regular Session, 84th Legislature. No other sections are af-
fected by the amendments.

The Texas Optometry Board interprets §351.151 as authoriz-
ing the adoption of procedural and substantive rules for the
regulation of the optometric profession. The agency interprets
§351.152 as authorizing the agency to set license initial and
renewal fees, and House Bill 7, Regular Session, 84th Leg-
islature, as repealing the $200 additional fee for renewing or
obtaining an active license.

§273.4. Fees (Not Refundable).
(a) (No change.)

(b) Initial Therapeutic License $50.00 [plus $200-00 adédi-
tional fee ired by §351-153 of the Aet; and] plus $5.00 fee required
by House Bill 2985, 78th Legislature. Total fee: $55.00. [$255-00-]

(¢) - (f) (No change.)

(g) License Renewal: $208.00 [plus $200.00 additional fee re-
quired by §351:153 of the Aet; and] plus $1.00 fee required by House
Bill 2985, 78th Legislature. [Fhe inaetive licensee fee does not include
$200-00 addmeﬂalf fee:] Total fees: [$409-00 active renewal:] $209.00
[inactive renewal]. The license renewal fee includes $10.00 to fund a
program to aid impaired optometrists and optometry students as autho-
rized by statute.

(h) License fee for late renewal, one to 90 days late: $312.00
[phas $200-00 additional fee ired by §35+153 of the Aet; and] plus
$1.00 fee required by House Bill 2985, 78th Legislature. [The inactive
licensee fee does not include $200.00 additional fee:] Total late license
fees: [$513-00 active renewal;] $313.00 [inactive renewal].

(i) License fee for late renewal, 90 days to one year late:
$416.00 [phus $200.00 additional fee by §351.153 of the Aet,
and] plus $1.00 fee required by House Bill 2985, 78th Legislature.
[The inactive licensee fee does not include $200.00 additional fee:]
Total late license fees: [$617-00 active renewal;] $417.00 [inactive
rencwal].

() - (@ (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 4,
2015.

TRD-201503581

Chris Kloeris

Executive Director

Texas Optometry Board

Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 305-8500

¢ ¢ ¢

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 1. TEXAS DEPARTMENT OF
PUBLIC SAFETY

CHAPTER 1. ORGANIZATION AND
ADMINISTRATION

SUBCHAPTER I. FEES FOR COPIES OF
RECORDS

37 TAC §1.129

The Texas Department of Public Safety (the department) pro-
poses amendments to §1.129, concerning Fees for Sale of Mo-
tor Vehicle Crash Reports in Highway Patrol Field Offices. The
proposed amendments are intended to implement the require-
ments of House Bill 2633, enacted by the 84th Texas Legislature.
These amendments include the criteria for obtaining a redacted
or un-redacted copy of the crash report from highway patrol field
offices. The proposal also reflects minor changes that revise or
remove obsolete language.

Suzy Whittenton, Chief Financial Officer, has determined that for
each year of the first five-year period the rule is in effect there will
be no fiscal implications for state or local government, or local
economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses or micro-businesses
required to comply with the rule as proposed. There is no antic-
ipated economic cost to individuals who are required to comply
with the rule as proposed. There is no anticipated negative im-
pact on local employment.

In addition, Ms. Whittenton has also determined that for each
year of the first five-year period the rule is in effect, the public
benefit anticipated as a result of enforcing the rule will be publica-
tion of the new guidelines for obtaining a redacted or un-redacted
copy of the crash report from highway patrol field offices.

The department has determined that this proposal is not a "ma
jor environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure and
that may adversely affect, in a material way, the economy, a sec-
tor of the economy, productivity, competition, jobs, the environ-
ment or the public health and safety of a state or a sector of the
state. This proposal is not specifically intended to protect the en-
vironment or reduce risks to human health from environmental
exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the department is not required to complete a takings impact as-
sessment regarding this proposal.

Comments on this proposal may be submitted to Major Justin
Chrane, Texas Department of Public Safety, 5805 N. Lamar
Blvd., Austin, Texas 78773-0001. Comments must be received
no later than thirty (30) days from the date of publication of this
proposal.

This proposal is made pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission to
adopt rules considered necessary for carrying out the depart-
ment's work; and Texas Transportation Code, §550.065.
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Texas Government Code, §411.004(3) and Texas Transportation
Code, §550.065 are affected by this proposal.

$§1.129.  Fees for Sale of a Texas Peace Officer's Crash Report [Moter
Yehiele Crash Reports] in Highway Patrol Field Offices.

(a) Reproduction of approved field copies of Department of
Public Safety investigated Texas Peace Officer's Crash Reports (CR-3)
[meoter vehiele erash reperts] will be furnished upon written request in
all field offices where adequate clerical support exists and reproduction
equipment is available.

(b) Persons or firms desiring reproduction of Texas Peace Offi-
cer's Crash Reports [meter vehiele erash reperts] from field office files
will [request them in person and] submit a written request. If the de-
sired report is available and the requestor meets the requirements under
Texas Transportation Code, §550.065 for an un-redacted report, it will
be reproduced and furnished upon payment of the statutory fee in the
form of a personal check, money order, or cashier's [eashiers] check.
Copies of each [meter vehiele] crash report purchased in a highway pa-
trol field office will be stamped "Field Copy--Not From Custodial File."
If the requestor does not meet the requirements under Texas Trans-
portation Code, §550.065 for an un-redacted report, they will be sold a
redacted report stamped "Field Copy--Not From Custodial File."

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 2,
2015.

TRD-201503535

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 424-5848

¢ ¢ ¢

SUBCHAPTER J. AIRCRAFT OPERATIONS
37 TAC §1.143

The Texas Department of Public Safety (the department) pro-
poses amendments to §1.143, concerning Use of Unmanned
Aircraft by a Law Enforcement Authority. These amendments
are necessary to update the rule with new guidance from the
Federal Aviation Administration regarding public aircraft opera-
tions.

Suzy Whittenton, Chief Financial Officer, has determined that for
each year of the first five-year period the rule is in effect there will
be no fiscal implications for state or local government, or local
economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses or micro-businesses
required to comply with the rule as proposed. There is no antic-
ipated economic cost to individuals who are required to comply
with the rule as proposed. There is no anticipated negative im-
pact on local employment.

In addition, Ms. Whittenton has also determined that for each
year of the first five-year period the rule is in effect, the public
benefit anticipated as a result of enforcing the rule will be publi-
cation of the new guidelines from the Federal Aviation Adminis-
tration regarding public aircraft operations.

The department has determined that this proposal is not a "ma-
jor environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure and
that may adversely affect, in a material way, the economy, a sec-
tor of the economy, productivity, competition, jobs, the environ-
ment or the public health and safety of a state or a sector of the
state. This proposal is not specifically intended to protect the en-
vironment or reduce risks to human health from environmental
exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the department is not required to complete a takings impact as-
sessment regarding this proposal.

Comments on this proposal may be submitted to Chief Bill
Nabors, Texas Department of Public Safety, 5805 N. Lamar
Blvd., Austin, Texas 78773-0001. Comments must be received
no later than thirty (30) days from the date of publication of this
proposal.

This proposal is made pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission to
adopt rules considered necessary for carrying out the depart-
ment's work; and §423.007 which authorizes the department to
adopt rules and guidelines for use of an unmanned aircraft by a
law enforcement authority in Texas.

Texas Government Code, §411.004(3) and §423.007 are af-
fected by this proposal.

§1.143.  Use of Unmanned Aircraft by a Law Enforcement Authority.

(a) General. Texas Government Code, §423.007 provides for
the department to adopt rules and guidelines for use of an unmanned
aircraft by a law enforcement authority in Texas.

(b) Rules and Guidelines. Each law enforcement authority
in Texas that uses unmanned aircraft shall comply with the Federal
Aviation Administration minimum requirements for public aircraft
operations. Information regarding public aircraft operations is avail-
able at: http://www.faa.gov/uas/. [as contained in the Memeorandum of
Justice; Office of Justice Programs; National Institute of Justice Con-

(¢) Reporting by Agency. Not earlier than January 1 and
not later than January 15 of each odd-numbered year, each state law
enforcement agency and each county or municipal law enforcement
agency located in a county or municipality, as applicable, with a
population greater than 150,000, that used or operated an unmanned
aircraft during the preceding 24 months shall issue a written report
to the governor, the lieutenant governor, and each member of the
legislature as provided by Texas Government Code, §423.008.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 2,
2015.

TRD-201503537
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D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 424-5848

¢ ¢ ¢

SUBCHAPTER R. ACCOUNTING
PROCEDURES
37 TAC §1.231

(Editor's note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Department of Public Safety or in the Texas Register office,
James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.)

The Texas Department of Public Safety (the department) pro-
poses the repeal of §1.231, concerning Procedures for Vendor
Protests of Procurements. The repeal of §1.231 is filed simulta-
neously with proposed new §1.264. These proposals reorganize
and update the rules governing contracting, placing all rules re-
lated to contracts in one location.

Suzy Whittenton, Chief Financial Officer, has determined that for
each year of the first five-year period the repeal is in effect there
will be no fiscal implications for state or local government, or local
economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses or micro-businesses
required to comply with the repeal as proposed. There is no an-
ticipated economic cost to individuals who are required to com-
ply with the repeal as proposed. There is no anticipated negative
impact on local employment.

In addition, Ms. Whittenton has also determined that for each
year of the first five-year period the repeal is in effect, the pub-
lic benefit anticipated as a result of enforcing the repeal will be
current and updated rules.

The department has determined that this proposal is not a "ma-
jor environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure and
that may adversely affect, in a material way, the economy, a sec-
tor of the economy, productivity, competition, jobs, the environ-
ment or the public health and safety of a state or a sector of the
state. This proposal is not specifically intended to protect the en-
vironment or reduce risks to human health from environmental
exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the department is not required to complete a takings impact as-
sessment regarding this proposal.

Comments on this proposal may be submitted to Amanda Ar-
riaga, Texas Department of Public Safety, P.O. Box 4087, MSC-
0200, Austin, Texas 78752-0200. Comments must be received
no later than thirty (30) days from the date of publication of this
proposal.

The repeal is proposed pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission
to adopt rules considered necessary for carrying out the de-
partment's work; and §2155.076, which requires the department

to develop and adopt protest procedures for resolving vendor
protests relating to purchasing issues.

Texas Government Code, §411.004(3) and §2155.076 are af-
fected by this proposal.

§1.231.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Procedures for Vendor Protests of Procurements.

Filed with the Office of the Secretary of State on September 2,
2015.

TRD-201503564

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 424-5848

¢ ¢ ¢

SUBCHAPTER U. CONTRACTING
37 TAC §§1.262 - 1.264

The Texas Department of Public Safety (the department) pro-
poses new §§1.262 - 1.264, concerning Contracting. Senate
Bill 20 of the 84th Legislative Session added new Government
Code, §2261.253 which requires state agencies to establish by
rule procedures to identify each contract that requires enhanced
contract or performance monitoring and submit information on
the contract to the agency's governing body. The department
has determined that such a rule would enhance contract man-
agement policies and that new rules should be implemented.

The new rules are proposed pursuant to Texas Government
Code, §2261.253 which requires state agencies to establish by
rule procedures to identify each contract that requires enhanced
contract or performance monitoring and submit information on
the contract to the agency's governing body.

Specifically, new §1.262 relates to contract monitoring by the
contract review board. This new rule explains the procedure for
identifying contracts requiring enhanced contract or performance
monitoring.

Proposed new §1.263, relates to contract monitoring program
risk assessment. The new rule articulates the criteria for identi-
fying contracting risks.

This proposal adds §1.264, concerning procedures for vendor
protests of procurements to this newly named subchapter, plac-
ing all contract related rules within one subchapter. Additionally,
it clarifies the procedure for appealing a determination by includ-
ing the department's deputy director in the review procedure and
makes non-substantive updates to the rule language.

Suzy Whittenton, Chief Financial Officer, has determined that
for each year of the first five-year period these rules are in effect
there will be no fiscal implications for state or local government,
or local economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses or micro-businesses
required to comply with these rules as proposed. There is no an-
ticipated economic cost to individuals who are required to comply
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with the rules as proposed. There is no anticipated negative im-
pact on local employment.

In addition, Ms. Whittenton has also determined that for each
year of the first five-year period the rules are in effect, the public
benefit anticipated as a result of enforcing the rules will be that
the public will be informed of new enhanced contract manage-
ment policies and the rules will be updated to reflect all recent
legislative changes.

The department has determined that this proposal is not a "ma-
jor environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure and
that may adversely affect, in a material way, the economy, a sec-
tor of the economy, productivity, competition, jobs, the environ-
ment or the public health and safety of a state or a sector of the
state. This proposal is not specifically intended to protect the en-
vironment or reduce risks to human health from environmental
exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the department is not required to complete a takings impact as-
sessment regarding this proposal.

Comments on this proposal may be submitted to Amanda Ar-
riaga, Texas Department of Public Safety, P.O. Box 4087, MSC-
0200, Austin, Texas 78752-0200. Comments must be received
no later than thirty (30) days from the date of publication of this
proposal.

This proposal is made pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission
to adopt rules considered necessary for carrying out the de-
partment's work; §2155.076, which requires the department
to develop and adopt protest procedures for resolving vendor
protests relating to purchasing issues; §2261.202, which re-
quires state agencies to adopt rules clearly defining contract
monitoring roles and responsibilities and §2001.004(1), which
requires state agencies to adopt rules of practice stating the
nature and requirements of all available formal and informal
procedures.

Texas Government Code, §§411.004(3), 2155.076, 2261.202,
and 2001.004(1) are affected by this proposal.

§$1.262.  Enhanced Contract Monitoring by Contract Review Board.
(a) The commission authorized the creation of a contract re-

contract review board will be considered to require enhanced contract
or performance monitoring.

(d) Performance monitoring reports will be submitted to the
commission by the assistant director of the administration division.

(e) Any member of the contract review board or the procure-
ment director may recommend or report risk concerns to the assistant
director for reporting to the commission.

§1.263.  Contract Monitoring Program Risk Assessment.

The department has established a contract monitoring program within
the Administration division. The contract monitoring program identi-
fies each contract that requires enhanced contract or performance mon-
itoring by conducting an initial risk assessment based on the factors,
detailed in this section, consistent with the guidelines in the Texas Con-
tract Management Guide, as applicable to the contract:

(1) Total contract value;

(2) Total contract duration;

(3) User involvement;

(4) Ciriticality of deliverables;

(5) Contract failure impact;

(6) Vendor experience;

(7) Awvailability of department resources for contract man-
agement;
(8) Business process impact;

(9) End users' training needs;

(10) Software technology customization;

(11) Impact on existing application or infrastructure;

(12) Interface connectivity;

(13) Complexity of contract; and

(14) Payment methodology.

§1.264.  Procedures for Vendor Protests of Procurements.
(a) Definitions.

(1) Working days--Monday through Friday, except na-
tional and state holidays as defined by Texas Government Code,
§662.003. When counting working days, do not count the day of the
act or event after which the ten-day period of time begins to run. The
last day of the ten-day period is included in the count, unless the last
day is a Saturday, Sunday, national holiday or state holiday, in which

view board to review contracts entered by the department. The contract

event the ten-day period runs until the end of the next day which is not

review board is chaired by the assistant director of the administration

a Saturday, Sunday, national holiday or state holiday.

division, has a representative from each of the department's divisions,
and has a member from the commission that serves on the contract re-
view board as a liaison to the commission. The contract review board
maintains an executive committee to review procurements and con-
tracts that may be high risk at their inception.

(b) The contract review board reviews the contracts as detailed
in this subsection:

(1) contracts that are over one million dollars in value; and

(2) Interested parties--All contractors who have submitted
bids, offers, responses or proposals for the contract at issue.

(b) Any actual or prospective bidder, offeror, or contractor
who is aggrieved in connection with the solicitation, evaluation, or
award of a contract, may formally protest to the assistant director
of the administration division. Such protests must be in writing,
addressed to the assistant director of the administration division and
filed within ten working days after such aggrieved person knows, or

(2) contracts that constitute high risk to the department
based on the criteria of the contract monitoring program or as de-
termined by the contract review board, executive committee of the
contract review board, or the commission.

(c) All procurements and contracts that meet the threshold of

should have known, of the occurrence of the action which is protested.
A protest is considered filed when received by the assistant director
of the administration division. Formal protests must conform to the
requirements herein and shall be resolved in accordance with the
procedure set forth herein. Copies of the protest must be mailed or
delivered by the protesting party to all other identifiable interested

review by the contract review board or the executive committee of the

parties.
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(c) In the event of a timely protest under this section, the de-
partment shall not proceed further with the solicitation or award of the

(h) The assistant director's determination on a protest may be
appealed by the protesting party to the director. The appeal shall be

contract unless the director, after consultation with the end user, deputy

limited to review of the assistant director's determination. Copies of

director, and the assistant director of the administration division makes

the appeal must be mailed or delivered by the appealing party to the

a written determination that the award of contract without delay is nec-

other interested parties and must contain an affidavit that such copies

essary to protect the best interests of the state.

(d) A formal protest must be sworn and notarized and must
contain:

(1) the name and address of the protestor;

(2) appropriate identification of the procurement;

(3) a specific identification of the statutory or regulatory
provision(s) that the action complained of is alleged to have violated;

(4) a specific description of each act alleged to have vio-
lated the statutory or regulatory provision(s) identified in paragraph (3)
of this subsection;

(5) a precise statement of the relevant facts regarding the

have been provided. An appeal of the assistant director's determina-
tion must be in writing and must be received in the director's office
no later than ten working days after the protestor's receipt of the assis-
tant director, administration's determination. The protestor is deemed
to have received the assistant director's determination upon the earliest

of the following:
(1) when delivered in hand and a receipt granted,;

(2) three days after it is deposited in the United States mail
by regular mail; or

(3) at the time it is sent via electronic mail or facsimile.

(1) The director may confer with the general counsel in his re-
view of the matter appealed. The director may, in his discretion, refer

alleged violation of the statutory or regulatory provision(s) identified

the matter to the commission for its consideration at a regularly sched-

in paragraph (3) of this subsection;

(6) anidentification of the issue or issues to be resolved re-
garding the alleged violation of the statutory or regulatory provision(s)
identified in paragraph (3) of this subsection;

(7) supporting exhibits, evidence or documents to substan-
tiate the alleged violation of the statutory or regulatory provision(s)
identified in paragraph (3) of this subsection, unless not available at
the time of filing, in which case the expected availability date shall be
indicated;

(8) arguments and authorities in support of the protest; and

(9) anaffidavit which affirms that the contents of the protest
are true and accurate and that copies of the protest have been mailed or
delivered to other identifiable interested parties.

(e) The department will maintain all documentation regarding
the purchase in accordance with the department's applicable records
retention schedule.

(f) The assistant director of administration shall have the au-
thority, prior to appeal to the director, to settle and resolve a protest
concerning the solicitation or award of a contract. The assistant direc-
tor may solicit written responses to the protest from other interested

parties.
(g) If the protest is not resolved by mutual agreement, the as-

sistant director will issue a written determination on the protest after
conferring with the deputy director.

(1) If the assistant director determines that no violation of
rules or statutes has occurred, the assistant director shall so inform the
protesting party and other interested parties by letter which sets forth
the reasons for the determination.

(2) Ifthe assistant director determines that a violation of the
rules or statutes has occurred in a case where a contract has not been
awarded, the assistant director shall so inform the protesting party and
other interested parties by letter which sets forth the reasons for the
determination and the appropriate remedial action.

(3) If the assistant director determines that a violation of
the rules or statutes has occurred in a case where a contract has been
awarded, the assistant director shall so inform the protesting party and
other interested parties by letter which sets forth the reasons for the
determination, which may include ordering the contract void.

uled open meeting or issue a written decision on the protest. A decision
issued either by the commission in open meeting or in writing by the
director shall be the final administrative action of the department.

(j). When a protest has been appealed to the director under sub-
section (h) of this section and has been referred to the commission by
the director under subsection (i) of this section, the requirements de-
tailed in this subsection shall apply:

(1) The director's office shall mail copies of the appeal and
responses of interested parties, if any, to the commissioners.

(2) All interested parties who wish to make an oral presen-
tation at the open meeting shall notify the director at least 48 hours in
advance of the open meeting.

(3) The commission may consider oral presentations and
written documents presented by staff and interested parties. The chair-
man of the commission shall set the order and amount of time allowed

for presentations.

(4) The commission's determination of the appeal shall be
by duly adopted resolution reflected in the minutes of the open meeting
and shall be final.

(k) Unless good cause for delay is shown or the department
determines that a protest or appeal raises issues significant to procure-
ment practices or procedures, a protest or appeal that is not timely filed
will not be considered.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 2,
2015.

TRD-201503565

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 424-5848

¢ ¢ ¢

CHAPTER 3. TEXAS HIGHWAY PATROL
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SUBCHAPTER J. PROTECTION OF STATE
BUILDINGS AND GROUNDS
37 TAC §3.146

(Editor's note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Department of Public Safety or in the Texas Register office,
James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.)

The Texas Department of Public Safety (the department) pro-
poses the repeal of §3.146, concerning Prohibited Weapons.
Pursuant to Government Code, §2001.039, the department re-
viewed this section and determined the reason for initially adopt-
ing this section continues to exist. The repeal of this section is
filed simultaneously with proposed new §8.7. The proposed new
§8.7 removes the word "concealed" pursuant to House Bill 910,
enacted by the 84th Texas Legislature.

Suzy Whittenton, Chief Financial Officer, has determined that for
each year of the first five-year period the repeal is in effect there
will be no fiscal implications for state or local government, or local
economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses or micro-businesses
required to comply with the repeal as proposed. There is no an-
ticipated economic cost to individuals who are required to com-
ply with the repeal as proposed. There is no anticipated negative
impact on local employment.

In addition, Ms. Whittenton has also determined that for each
year of the first five-year period the repeal is in effect, the public
benefit anticipated as a result of enforcing the repeal will be that
the rules will be updated to reflect all department organizational
and legislative changes.

The department has determined that this proposal is not a "ma-
jor environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure and
that may adversely affect, in a material way, the economy, a sec-
tor of the economy, productivity, competition, jobs, the environ-
ment or the public health and safety of a state or a sector of the
state. This proposal is not specifically intended to protect the en-
vironment or reduce risks to human health from environmental
exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the department is not required to complete a takings impact as-
sessment regarding this proposal.

Comments on this proposal may be submitted to Commander
Jose Ortiz, Texas Department of Public Safety, P.O. Box 13126,
Austin, Texas 78711. Comments must be received no later than
thirty (30) days from the date of publication of this proposal.

This proposal is made pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission to
adopt rules considered necessary for carrying out the depart-
ment's work; §411.062(d) which authorizes the department to
adopt rules relating to security of persons and access to and
protection of the grounds, public buildings, and property of the
state within the Capitol Complex; §411.062(g) which authorizes
the Public Safety Commission to authorize the department direc-
tor to impose measures the director determines to be necessary
to protect the safety and security of persons and property within

the Capitol Complex; and §2001.039 which requires state agen-
cies to review their rules and readopt, readopt with amendments,
or repeal a rule as the result of reviewing the rule under this sec-
tion.

Texas Government Code, §411.004(3);
§2001.039 are affected by this proposal.

$3.146.  Prohibited Weapons.

§411.062; and

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 2,
2015.

TRD-201503538

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 424-5848

¢ ¢ ¢

CHAPTER 8. CAPITOL COMPLEX
SUBCHAPTER A. PROTECTION OF STATE
BUILDINGS AND GROUNDS

37 TAC §8.7

The Texas Department of Public Safety (the department) pro-
poses new §8.7, concerning Prohibited Weapons. This new sec-
tion is filed simultaneously with the repeal of §3.146. This sec-
tion was reviewed pursuant to Government Code, §2001.039.
During this review, the department determined the reason for
initially adopting this section continues to exist. Additionally, this
proposal removes the word "concealed" pursuant to House Bill
910, enacted by the 84th Texas Legislature.

Suzy Whittenton, Chief Financial Officer, has determined that for
each year of the first five-year period this rule is in effect there
will be no fiscal implications for state or local government, or local
economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses or micro-businesses
required to comply with the rule as proposed. There is no antic-
ipated economic cost to individuals who are required to comply
with the rule as proposed. There is no anticipated negative im-
pact on local employment.

In addition, Ms. Whittenton has also determined that for each
year of the first five-year period the rule is in effect, the public
benefit anticipated as a result of enforcing the rule will be that
the rules will be updated to reflect all department organizational
and legislative changes.

The department has determined that this proposal is not a "ma-
jor environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure and
that may adversely affect, in a material way, the economy, a sec-
tor of the economy, productivity, competition, jobs, the environ-
ment or the public health and safety of a state or a sector of the
state. This proposal is not specifically intended to protect the en-

40 TexReg 6292 September 18, 2015 Texas Register



vironment or reduce risks to human health from environmental
exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the department is not required to complete a takings impact as-
sessment regarding this proposal.

Comments on this proposal may be submitted to Commander
Jose Ortiz, Texas Department of Public Safety, P.O. Box 13126,
Austin, Texas 78711. Comments must be received no later than
thirty (30) days from the date of publication of this proposal.

This proposal is made pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission to
adopt rules considered necessary for carrying out the depart-
ment's work; §411.062(d) which authorizes the department to
adopt rules relating to security of persons and access to and
protection of the grounds, public buildings, and property of the
state within the Capitol Complex; §411.062(g) which authorizes
the Public Safety Commission to authorize the department direc-
tor to impose measures the director determines to be necessary
to protect the safety and security of persons and property within
the Capitol Complex; and §2001.039 which requires state agen-
cies to review their rules and readopt, readopt with amendments,
or repeal a rule as the result of reviewing the rule under this sec-
tion.

Texas Government Code, §411.004(3);
§2001.039 are affected by this proposal.

$8.7.  Prohibited Weapons.

§411.062; and

(a) Firearms, explosive weapons, illegal knives, clubs, and
knuckles, as defined in the Texas Penal Code, §46.01, and prohibited
weapons as defined in the Texas Penal Code, §46.06, are not permitted
in state buildings or on state grounds covered under this subchapter,
except in the possession of:

(1) alicensed peace officer;

(2) as to a handgun or nightstick, a properly licensed pri-
vate security officer while working under an approved department con-
tract and the contract authorizes the use of an armed guard; or

(3) a person who is licensed to carry a handgun, under
Texas Government Code, Chapter 411, Subchapter H, provided that
such a person may only carry a handgun in a place and under circum-
stances where not otherwise prohibited by law.

(b) Violations of laws relating to weapons will be prosecuted
under the applicable statute. Violations of this section which are not
otherwise a violation of a particular statute, will be prosecuted under
Texas Government Code, §411.065.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 2,
2015.

TRD-201503539

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: October 18, 2015

For further information, please call: (512) 424-5848

¢ ¢ ¢

SUBCHAPTER B. UNMANNED AERIAL
VEHICLES
37 TAC §8.21, §8.22

The Texas Department of Public Safety (the department) pro-
poses new §8.21 and §8.22, concerning Unmanned Aerial Vehi-
cles. This proposal is intended to implement the requirements of
House Bill 3628, enacted by the 84th Texas Legislature, which
details the limited use of authorized unmanned aircraft in the
Capitol Complex.

Suzy Whittenton, Chief Financial Officer, has determined that for
each year of the first five-year period this rule is in effect there
will be no fiscal implications for state or local government, or local
economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses or micro-businesses
required to comply with the rule as proposed. There is no antic-
ipated economic cost to individuals who are required to comply
with the rule as proposed. There is no anticipated negative im-
pact on local employment.

In addition, Ms. Whittenton has also determined that for each
year of the first five-year period the rule is in effect, the public
benefit anticipated as a result of enforcing the rule will be the
publication of the rules governing the use of unmanned aircraft
in the Capitol Complex.

The department has determined that this proposal is not a "ma-
jor environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure and
that may adversely affect, in a material way, the economy, a sec-
tor of the economy, productivity, competition, jobs, the environ-
ment or the public health and safety of a state or a sector of the
state. This proposal is not specifically intended to protect the en-
vironment or reduce risks to human health from environmental
exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the department is not required to complete a takings impact as-
sessment regarding this proposal.

Comments on this proposal may be submitted to Commander
Jose Ortiz, Texas Department of Public Safety, P.O. Box 13126,
Austin, Texas 78711. Comments must be received no later than
thirty (30) days from the date of publication of this proposal.

This proposal is made pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission to
adopt rules considered necessary for carrying out the depart-
ment's work and §411.062(d-1), which authorizes the director to
adopt rules governing the use of unmanned aircraft in the Capi-
tol Complex.

Texas Government Code, §411.004(3) and §411.062 are af-
fected by this proposal.

§8.21.  Unmanned Aerial Vehicles Prohibited.

An unmanned aerial vehicle may not be operated in or over state prop-
erty including land and buildings in the Capitol Complex as defined
by Government Code, §411.061 unless authorized as provided under
§8.22 of this title (relating to Limited Use Authorization to Operate
Unmanned Aerial Vehicles).

PROPOSED RULES September 18, 2015 40 TexReg 6293



§8.22.  Limited Use Authorization to Operate Unmanned Aerial Ve-
hicles.

(a) Capitol grounds. An unmanned aerial vehicle may be op-
erated in or over the capitol grounds if advance limited use authoriza-
tion has been obtained from the State Preservation Board. The operator
shall comply with all terms of the limited use authorization in operating
the vehicle. Authorization from the State Preservation Board extends
only to the capitol grounds area and does not extend to the Capitol

Complex.

(b) Capitol Complex area. An unmanned aerial vehicle may
be operated in or over the Capitol Complex area if advance limited use
authorization has been obtained from the Texas Facilities Commission.
The operator shall comply with all terms of the limited use authoriza-
tion in operating the vehicle. Authorization from the Texas Facilities
Commission extends only to the Capitol Complex area and does not
extend to the capitol grounds.

(c) Other authorizations. An unmanned aerial vehicle may be
operated within the Capitol Complex by:

(1) alaw enforcement agency or person operating under
contract with a law enforcement agency; or

(2) any state, federal, or local government agency or con-
tractor for that agency that is using the unmanned aerial vehicle to per-
form a governmental function.

(d) Flight operations. Prior to operating an unmanned aerial
vehicle, as authorized under a limited use authorization or other au-
thorization, the operator shall contact the department Capitol Complex
headquarters to schedule the flight operation. During operations the
pilot of the unmanned aerial vehicle shall possess and present the au-
thorization upon request to any personnel of the department, Texas Fa-
cilities Commission, or State Preservation Board.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 2,
2015.

TRD-201503540

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 424-5848

¢ ¢ ¢

CHAPTER 12. COMPASSIONATE-USE/LOW-
THC CANNABIS PROGRAM

SUBCHAPTER A. GENERAL PROVISIONS
37 TAC §§12.1 - 12.8

The Texas Department of Public Safety (the department) pro-
poses new §§12.1 - 12.8, concerning General Provisions. The
proposed new Subchapter A is intended to implement the re-
quirements of Senate Bill 339, enacted by the 84th Texas Leg-
islature. Entitled the "Texas Compassionate-Use Act," the bill
adds new Chapter 487 to the Texas Health and Safety Code
and new Chapter 169 to the Texas Occupations Code. The bill
requires the Department of Public Safety to license dispensing
organizations of low-THC cannabis and to establish and main-

tain a secure, online registry of certain patients with intractable
epilepsy and of qualified prescribing physicians. Subchapter A
provides definitions, requirements and standards generally ap-
plicable to those licensed or registered under the provisions of
the bill.

Suzy Whittenton, Chief Financial Officer, has determined that
for each year of the first five-year period these rules are in effect
there will be no fiscal implications for state or local government,
or local economies.

Ms. Whittenton has determined that there will be no adverse
economic effect on small businesses or micro-businesses re-
quired to comply with §§12.1, 12.3, 12.4, 12.5, and 12.6, as
proposed. There is no anticipated economic cost to businesses
required to comply with the rules as proposed. There is no an-
ticipated negative impact on local employment.

Ms. Whittenton has also determined that §§12.2, 12.7, and 12.8,
may have adverse economic effects on small businesses or mi-
cro-businesses required to comply with these rules as proposed.
The department estimates there will be twelve licensees, all of
these licensees will be small businesses, and four will be micro
businesses. These estimates are based on an analysis of other
states' compassionate-use programs and the number of patients
in Texas with intractable epilepsy. The department estimates the
projected impact of these rules will be increased costs of com-
pliance associated with record keeping, reporting, security, and
testing. In preparing these rules the department considered the
alternatives of granting exemptions or grace periods from the
requirements for small and micro businesses. However, these
rules are intended to implement Senate Bill 339's requirements
that licensees possess the technical and technological ability to
cultivate and produce low-THC cannabis; the ability to secure
the necessary resources, personnel, and facilities; the ability to
maintain accountability for the raw materials, the finished prod-
uct, and any by-products used or produced in the cultivation or
production of low-THC cannabis to prevent unlawful access to or
unlawful diversion or possession of those materials, products,
or by-products; and the financial ability to maintain operations
for not less than two years. The department's proposed rules
elaborate on these statutory requirements by mandating objec-
tively verifiable standards instead of overly specific equipment
or structural requirements. The rule requirements are perfor-
mance standards, not design or equipment requirements. The
proposed rules reflect the minimum standards necessary to en-
sure the health, safety, and the environmental and economic
welfare of the state. The department is not authorized to create
grace periods or other exemptions from the statutory require-
ments, reflected in Texas Health and Safety Code, §487.102.
Moreover, an exemption or grace period would be inconsistent
with the health, safety, or environmental and economic welfare
of the state. There is no anticipated negative impact on local
employment.

In addition, Ms. Whittenton has also determined that for each
year of the first five-year period the rules are in effect, the pub-
lic benefit anticipated as a result of enforcing the rules will be
the availability of low-THC cannabis to certain patients with in-
tractable epilepsy, through the department's administration and
enforcement of Texas Health and Safety Code, Chapter 487,
the licensure of dispensers of low-THC cannabis to certain pa-
tients with intractable epilepsy, and the establishment and main-
tenance of a secure, online compassionate-use registry for pa-
tients and physicians.
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The department has determined that this proposal is not a "ma-
jor environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure and
that may adversely affect, in a material way, the economy, a sec-
tor of the economy, productivity, competition, jobs, the environ-
ment or the public health and safety of a state or a sector of the
state. This proposal is not specifically intended to protect the en-
vironment or reduce risks to human health from environmental
exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the department is not required to complete a takings impact as-
sessment regarding this proposal.

Comments on this proposal may be submitted to Steve
Moninger, Regulatory Services Division, Department of Public
Safety, P.O. Box 4087, MSC-0246, Austin, Texas 78773-0246,
or by email at https//www.txdps.state.tx.us/rsd/contact/de-
fault.aspx. Select "Compassionate-Use Program". Comments
must be received no later than thirty (30) days from the date of
publication of this proposal.

This proposal is made pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission
to adopt rules considered necessary for carrying out the de-
partment's work, and Texas Health and Safety Code, §487.052,
which requires the department adopt rules necessary for the ad-
ministration and enforcement of Texas Health and Safety Code,
Chapter 487.

Texas Government Code, §411.004(3) and Texas Health and
Safety Code, §487.052 are affected by this proposal.

$12.1.  Definitions.
The terms in this section have the following meanings when used in

als used in or by-products created by the production or cultivation of
low-THC cannabis.

(11) Registrant--An individual registered with the depart-
ment as a director, manager, or employee of a licensee; this term does
not include a physician registered as a prescriber of low-THC cannabis.

(12) Regulated premises--The physical areas under the
control of a licensee, in which low-THC cannabis is cultivated,
handled, transported, processed, or dispensed.

(13) SOAH--State Office of Administrative Hearings.

$12.2.  Requirements and Standards.

(a) Licensees may only provide regulated services at the de-
partment approved locations. Any change in location must be approved
by the department prior to operation in a regulated capacity.

(b) Licensees shall notify the department within five (5) busi-
ness days of a registrant's termination of employment.

(c) All licensees shall display in a conspicuous location in the
principal place of business and in any branch location a copy of the de-
partment issued license and information on how to submit a complaint

to the department.

(d) Licensees must establish and implement a drug-free work-
place policy consistent with the Texas Workforce Commission's "Drug-
Free Workplace Policy," and shall maintain in each registrant's file a
copy of the company's policy signed or otherwise acknowledged by

the registrant.

(e) Licensees and registrants must cooperate fully with any in-
spection or investigation conducted by the department, including but
not limited to the provision of any laboratory test results, employee
records, or inventory and destruction records, and the compliance with
any subpoena issued by the department.

() Licensees and registrants may not cultivate, process, or dis-
pense low-THC cannabis if the respective license or registration has

this chapter unless the context clearly indicates otherwise:
(1) Act--Texas Health and Safety Code, Chapter 487.

(2) Application--Includes an original application for a reg-
istration or license, or an application to renew a registration or license,
issued under the Act.

(3) Department--The Texas Department of Public Safety.

(4) Director--An individual, including any owner, involved
in decisions governing the operation or daily functions of the licensed
dispensing organization.

(5) Dispensing organization--An organization licensed to
perform the regulated functions of cultivation, processing, and dispens-
ing of low-THC cannabis.

(6) Employee--An individual engaged by or contracting

expired, or has been suspended or revoked.

(g) Licensees and registrants may not dispense to an individual
other than a qualified patient or a qualified patient's legal representative.

(h) Licensees and registrants may not permit or fail to prevent
the diversion of any controlled substance.

(i) Those registered with the department as directors, man-
agers, or employees of a licensed dispensing organization may only
perform services regulated under the Act for the licensee with whom
they are registered.

(j) Ifarrested, charged, or indicted for a criminal offense above
the level of Class C misdemeanor, a registrant shall within seventy-two
(72) hours notify the employing licensee, and the employer when noti-
fied by the employee or otherwise informed shall notify the department
in writing (including by email) within seventy-two (72) hours of notifi-

with a licensee to assist with any regulated function, whether or not

cation. The notification shall include the name of the arresting agency,

compensated by salary or wage.

(7) Licensee--An organization licensed under the Act.

(8) Manager--An individual employed or otherwise en-
gaged by a dispensing organization to supervise others in any portion
of the regulated functions and processes.

(9) Prescription--An entry in the compassionate-use reg-

the offense, court, and cause number of the charge or indictment. The
registrant and licensee must supplement their respective notifications
as further information becomes available.

(k) Registrants must carry on their person or otherwise display
their department issued registration card while performing any services
regulated under the Act involving contact with or exposure to patients
or the general public, including the dispensing of low-THC cannabis

istry that meets the requirements of Texas Occupations Code, Chapter

to patients and the transportation of low-THC cannabis on behalf of a

169.

(10) Product--Any form of low-THC cannabis that is cul-
tivated, handled, transported, processed, or dispensed, or raw materi-

licensee.

(1) All advertisements for services regulated under the Act
must contain the license number.
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(m) Licensees must comply with all applicable local, state and
federal regulations relating to air and environmental quality, fire safety,

(5) Robbery--Any offense under the Texas Penal Code,
Chapter 29.

and noise or other nuisances.

(n) Destruction of any waste products related to the cultivation

(6) Theft--Any offense under the Texas Penal Code, Chap-

ter 31.

or processing of low-THC cannabis must involve the rendering of the
product indistinguishable from other non-cannabis related plant mate-
rial. The waste product must be stored in a locked container prior to

disposal.

(o) Licensees must use applicable best practices to limit con-
tamination of the product including but not limited to residual solvents,
metals, mold, fungus, bacterial diseases, rot, pests, pesticides, mildew,
and any other contaminant identified as posing potential harm. The li-
censee shall maintain quality history records showing any laboratory
testing results conducted on the licensee's products.

(p) Licensees must have a plan for establishing a recall of their
products in the event a product is shown by testing or other means to

(7) Organized Crime, Texas Penal Code, Chapter 71.

(8) Any offense under Texas Health and Safety Code,
Chapters 481, 482, or 483.

(9) In addition:

(A) An attempt to commit a crime listed in this subsec-

tion;

(B) Aiding and abetting in the commission of a crime
listed in this subsection; and

(C) Beingan accessory before or after the fact to a crime
listed in this subsection.

be, or potentially to be, defective or have a reasonable probability that
their use or exposure to will cause serious adverse health consequences.
At a minimum, the plan should include the method of identification
of the products involved; notification to the processing or dispensing
organization or others to whom the products were sold or otherwise
distributed; and how the products will be disposed of if returned to or

(c) A felony conviction for an offense listed in subsection (b)
of this section is disqualifying for ten (10) years from the date of the

(d) A Class A or B misdemeanor conviction for an offense
listed in subsection (b) of this section is disqualifying for five (5) years

retrieved by the licensee.
$12.3.

Criminal History Disqualifiers.

(a) Registration as a director, manager or employee of a li-
censed dispensing organization provides these individuals access to
sensitive medical information, drugs, and the equipment and raw mate-
rials needed to produce drugs. Registration provides those predisposed
to commit fraud, theft and drug related crimes with greater opportu-
nities to engage in such conduct and escape detection or prosecution.
Therefore, the department has determined that offenses of the types
detailed in subsection (b) of this section directly relate to the duties
and responsibilities of those who are registered under the Act. Such
offenses include crimes under the laws of another state or the United
States, if the offense contains elements that are substantially similar to
the elements of an offense under the laws of this state. Such offenses
also include those "aggravated" or otherwise enhanced versions of the
listed offenses.

(b) The list of offenses in this subsection is intended to provide
guidance only and is not exhaustive of either the offenses that may re-
late to the regulated occupation or of those independently disqualifying
under Texas Occupations Code, §53.021(a)(2) - (4). The listed offenses
are general categories that include all specific offenses within the corre-
sponding chapter of the Texas Penal Code and Texas Health and Safety
Code. In addition, after due consideration of the circumstances of the
criminal act and its relationship to the position of trust involved in the
particular licensed occupation, the department may find that an offense
not described in this subsection also renders an individual unfit to hold
aregistration. In particular, an offense that is committed in one's capac-
ity as a registrant under the Act, or an offense that is facilitated by one's
registration under the Act, will be considered related to the regulated
occupation and may render the individual unfit to hold the registration.

(1) Bribery--Any offense under the Texas Penal Code,
Chapter 36.

(2) Burglary and criminal trespass--Any offense under the
Texas Penal Code, Chapter 30.

(3) Fraud--Any offense under the Texas Penal Code, Chap-

ter 32.

(4) Perjury--Any offense under the Texas Penal Code,
Chapter 37.

from the date of conviction.

(e) Conviction for a felony or Class A offense that does not
relate to the occupation for which registration is sought is disqualify-
ing for five (5) years from the date of commission, pursuant to Texas
Occupations Code, §53.021(a)(2).

(f) Independently of whether the offense is otherwise de-
scribed or listed in subsection (b) of this section, a conviction for an
offense listed in Texas Code of Criminal Procedure, Article 42.12,
§3g, or that is a sexually violent offense as defined by Texas Code
of Criminal Procedure, Article 62.001, is permanently disqualifying
subject to the requirements of Texas Occupations Code, Chapter 53.

(g) Any unlisted offense that is substantially similar in ele-
ments to an offense listed in subsection (b) of this section is disquali-
fying in the same manner as the corresponding listed offense.

(h) A pending Class B misdemeanor charged by information
for an offense listed in subsection (b) of this section is grounds for

suspension.

(1) Any pending Class A misdemeanor charged by information
or pending felony charged by indictment is grounds for suspension.

(§) In determining the fitness to perform the duties and dis-
charge the responsibilities of the regulated occupation of an individual
against whom disqualifying charges have been filed or who has been
convicted of a disqualifying offense, the department may consider ev-
idence of:

(1) The extent and nature of the individual's past criminal

activity;

(2) The age of the individual when the crime was commit-

ted;

(3) The amount of time that has elapsed since the individ-
ual's last criminal activity;

(4) The conduct and work activity of the individual before
and after the criminal activity;

(5) Evidence of the individual's rehabilitation or rehabili-
tative effort while incarcerated or after release;
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(6) The date the individual will no longer be disqualified

records must be maintained for two years from the date employment is

under the provisions of this section; and

(7) Any other evidence of the individual's fitness, including

terminated.
§12.5. Address on File.

letters of recommendation from:

(A) Prosecutors or law enforcement and correctional
officers who prosecuted, arrested, or had custodial responsibility for
the individual; or

(B) The sheriff or chief of police in the community
where the individual resides.

(k) In addition to the documentation listed in subsection (j) of
this section, the applicant or registrant shall, in conjunction with any
request for hearing on a criminal history based denial, suspension or
revocation, furnish proof in the form required by the department that
the individual has:

(1) Maintained a record of steady employment;

(2) Supported the individual's dependents;

(3) Maintained a record of good conduct; and

(4) Paid all outstanding court costs, supervision fees, fines
and restitution ordered in any criminal case in which the individual has
been charged or convicted.

(1) The information listed in subsection (j) and subsection (k)
of this section must be submitted in conjunction with the request for
hearing, following notification of the proposed action and prior to the
deadline for submission of the request for hearing.

§12.4.  Records.

(a) Records required under the Act or this chapter must be

(a) All licensees, registrants, or applicants shall at all times
maintain on file with the department a current electronic mail address,
physical mailing address, facsimile number, and the physical address
of each location at which low-THC cannabis is cultivated, processed,

or dispensed.

(b) All licensees or registrants shall notify the department of
any change to their addresses on file in the manner provided on the
department's website prior to the effective date of the change of address.

§12.6. Notice.

(a) The department is entitled to rely on the physical mailing
address, the facsimile number, and the electronic mail address currently
on file for all purposes relating to notification. The failure to maintain
current addresses with the department is not a defense to any action
based on the licensee's, registrant's, or applicant's failure to respond.

(b) Service of notice is complete and receipt is presumed upon
the date the notice is sent, if sent before 5:00 p.m. by facsimile trans-
mission or electronic mail, or three (3) days following the date sent,
if notice is sent by regular United States mail or certified mail, return

receipt requested.

(c) Unless otherwise specified by the Act, notifications by the
department may be by facsimile transmission, electronic mail, regular
U.S. mail, certified mail, return receipt requested, or hand-delivery.

§12.7.

Testing, Production, and Packaging.

(a) Licensees must comply with all applicable provisions of
the Texas Agriculture Code and the Texas Department of Agriculture's

maintained and made available for inspection or copying for a period

administrative rules.

of two (2) years. Records may be maintained in digital form so long as
a hard copy may be produced upon request of department personnel.

(b) The records detailed in this subsection must be maintained

(b) Licensees must test all processed products for the levels of
tetrahydrocannabinol and cannabidiol, and for residual solvents, pes-
ticides, fungicides, fertilizers, mold, and heavy metals, in accordance

by all licensees for two (2) years, unless otherwise provided:

(1) All application materials submitted to the department
or relied on in making any representation or affirmation in conjunction
with the application process;

(2) Purchase, sale, and inventory records, including
records of destruction;

(3) Shipping invoices, log books, records of duty status if

with applicable provisions of the Texas Agriculture Code and Texas
Department of Agriculture's administrative rules, and Code of Federal
Regulations, Title 16, Part 1107.

(c) All final packaging for patient consumption must be in
child-resistant packaging designed or constructed to be significantly
difficult for children under five years of age to open and not difficult
for normal adults to use properly as defined by the most current version
of the Code of Federal Regulations, Title 16, Part 1700 and Title 40,

applicable, delivery records and manifests reflecting the recipient's ac-

Part 157.2 and American Society for Testing and Materials (ASTM)

knowledgment and establishing the chain of custody, relating to the

D3475-15, Standard Classification of Child-Resistant Packages,

transportation of:

(A) Low-THC cannabis and any cannabis sativa plants
intended for use in the processing of low-THC cannabis;

(B) Raw materials used in or by-products created by the
production or cultivation of low-THC cannabis; or

(C) Drug paraphernalia used in the production, cultiva-
tion or delivery of low-THC cannabis.

(4) Security records, including building access and visitor
logs, and video recordings;

(5) The licensee's drug-free workplace policy;

(6) Records on all registered directors, managers, and em-
ployees, including a color photograph of the individual, a copy of the
registration issued by the department, records reflecting the individ-
ual's position, assigned duties, and work schedule, and a copy of the
company's drug-free workplace policy signed by the individual. These

ASTM International, West Conshohocken, PA, 2015.
(d) All final packaging labels must include:

(1) Physician's name;

(2) Patient's name;

(3) Dispensing organization's name, state license number,
telephone number, and mailing address;

(4) Dosage prescribed and means of administration;

(5) Date the dispensing organization packaged the con-

tents;

(6) Batch number, sequential serial number, and bar code
when used, to identify the batch associated with manufacturing and
processing;

(7) Potency of the low-THC cannabis contained in the
package, including the levels of tetrahydrocannabinol and cannabidiol;
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(8) Statement that the product has been tested for contami-
nants with specific indications of all findings, and the date of testing in

(1) _If a licensee finds evidence of theft or diversion, the li-
censee shall immediately report the theft or diversion to the department.

accordance with Code of Federal Regulations, Title 16, Part 1107; and

(9) Statement that the product is for medical use only and
is intended for the exclusive use of the patient to whom it is prescribed.
This statement should be in bold print.

(e) The dispensed product may contain no more than 0.5% by
weight of tetrahydrocannabinols and not less than 10% by weight of
cannabidiol.

§12.8.  Inventory Control System.

(a) Alicensed dispensing organization shall use a perpetual in-
ventory control system that identifies and tracks the licensee's stock of
low-THC cannabis from the time it is propagated from seed or cutting
to the time it is delivered to either another licensee or a qualifying pa-
tient or legal guardian.

(b) The inventory control system shall be capable of tracking
low-THC cannabis from a qualified patient back to the source of the
low-THC cannabis in the event of a serious adverse event.

(c) The inventory control system shall be designed to promptly
identify a discrepancy and interact with the department's centralized

registry system.

(d) Upon receipt of raw material for cultivation, a licensee
shall record in the inventory control system:

(1) The date delivered; and

(2) The number of clones or seeds delivered or the weight
of the seeds for each variety in the shipment.

(e) For each plant, including any clippings to be used for prop-
agation, a licensee shall:

(1) Create a unique identifier;

(2) Assign a batch number;

(3) Enter appropriate plant identifying information into the
inventory control system;

(4) Create an indelible and tamper resistant tag made of
temperature and moisture resistance material, with a unique identifier
and batch number;

(5) Securely attach the tag to a container in which a plant
is grown until a plant is large enough to securely hold a tag;

() Upon curing or drying of each batch, a licensee shall weigh
low-THC cannabis to update inventory control for the batch.

(g) At least monthly, a licensee shall conduct a physical in-
ventory of the stock and compare the physical inventory of stock with
inventory control system data.

(h) Ifalicensee discerns a discrepancy between the inventory
of stock and inventory control system data outside of normal weight
loss due to moisture loss and handling, a licensee shall commence an
audit of the discrepancy.

(1) Within fifteen (15) business days of discovering a discrep-
ancy, the licensee shall:

(1) Complete an audit;

(2) Amend the licensee's standard operating procedures, if
necessary; and
(3) Send an audit report to the department.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 2,
2015.

TRD-201503541

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 424-5848

¢ ¢ ¢

SUBCHAPTER B. APPLICATION AND
RENEWAL
37 TAC §§12.11 - 12.16

The Texas Department of Public Safety (the department)
proposes new §§12.11 - 12.16, concerning Application and
Renewal. The proposed new Subchapter B is intended to
implement the requirements of Senate Bill 339, enacted by the
84th Texas Legislature. Entitled the "Texas Compassionate-Use
Act," the bill adds new Chapter 487 to the Texas Health and
Safety Code and new Chapter 169 to the Texas Occupations
Code. The bill requires the Department of Public Safety to
license dispensing organizations of low-THC cannabis and
to establish and maintain a secure, online registry of certain
patients with intractable epilepsy and of qualified prescribing
physicians. Subchapter B provides application and renewal
requirements for licensure and registration under the provisions
of the bill, including the application fees, as well as provisions
for the denial of applications.

Suzy Whittenton, Chief Financial Officer, has determined that
for each year of the first five-year period these rules are in effect
there will be no fiscal implications for state or local government,
or local economies.

Ms. Whittenton has determined that there will be no adverse
economic effect on small businesses or micro-businesses re-
quired to comply with §§12.12, 12.15, and 12.16, as proposed.
There is no anticipated economic cost to businesses required to
comply with the rules as proposed. There is no anticipated neg-
ative impact on local employment.

Ms. Whittenton has also determined that new §§12.11, 12.13,
and 12.14, may have an adverse economic effect on small busi-
nesses or micro-businesses required to comply with these rules
as proposed. The department estimates there will be twelve li-
censees, all of these licensees will be small businesses, and four
will be micro businesses. These estimates are based on an anal-
ysis of other states' compassionate-use programs and the num-
ber of patients in Texas with intractable epilepsy. The depart-
ment estimates the projected impact of §12.11 and §12.13 will
be increased costs of compliance associated with record keep-
ing, reporting, security, and testing. In preparing these rules the
department considered the alternatives of granting exemptions
or grace periods from the requirements for small and micro busi-
nesses. However, these rules are intended to implement Senate
Bill 339's requirements that licensees possess the technical and
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technological ability to cultivate and produce low-THC cannabis;
the ability to secure the necessary resources, personnel, and fa-
cilities; the ability to maintain accountability for the raw materials,
the finished product, and any by-products used or produced in
the cultivation or production of low-THC cannabis to prevent un-
lawful access to or unlawful diversion or possession of those ma-
terials, products, or by-products; and the financial ability to main-
tain operations for not less than two years. Proposed §12.11
and §12.13 elaborate on these statutory requirements by man-
dating objectively verifiable standards instead of overly specific
equipment or structural requirements. The rule requirements are
performance standards, not design or equipment requirements.
The proposed rules reflect the minimum standards necessary to
ensure the health, safety, and the environmental and economic
welfare of the state. The department is not authorized to create
grace periods or other exemptions from the statutory require-
ments, reflected in Texas Health and Safety Code, §487.102.
Moreover, an exemption or grace period would be inconsistent
with the health, safety, or environmental and economic welfare
of the state. There is no anticipated negative impact on local
employment.

With respect to proposed rule §12.14, relating to application fees
and method of payment, the fees are based on the costs as-
sociated with administering the program, divided by the antici-
pated number of licensees and registrants. The cost analysis
includes the estimated number of dispensing organizations and
the number of employees per dispensing organization. The de-
partment estimates twelve dispensing organizations would be li-
censed and an average of thirty-seven employees per dispens-
ing organization would be registered. In calculating the costs of
administering the statute, the department considered the type of
employees to be involved with processing applications and in-
specting facilities. A percentage of salary, fuels, consumables,
and other operating costs are included. Estimated costs for li-
cense cards and FBI and state background checks are also in-
cluded. The estimated fee is $6,000 per dispensing organization
and $150 per registrant. Because the proposed fees are based
on the cost of administering the program, they are consistent with
the statutory requirements. No alternative fees have been con-
sidered because any variance would be inconsistent the health,
safety, and environmental and economic welfare of the state.

In addition, Ms. Whittenton has also determined that for each
year of the first five-year period the rules are in effect, the pub-
lic benefit anticipated as a result of enforcing the rules will be
the availability of low-THC cannabis to certain patients with in-
tractable epilepsy, through the department's administration and
enforcement of Texas Health and Safety Code, Chapter 487,
the licensure of dispensers of low-THC cannabis to certain pa-
tients with intractable epilepsy, and the establishment and main-
tenance of a secure, online compassionate-use registry for pa-
tients and physicians.

The department has determined that this proposal is not a "ma-
jor environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure and
that may adversely affect, in a material way, the economy, a sec-
tor of the economy, productivity, competition, jobs, the environ-
ment or the public health and safety of a state or a sector of the
state. This proposal is not specifically intended to protect the en-
vironment or reduce risks to human health from environmental
exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the department is not required to complete a takings impact as-
sessment regarding this proposal.

Comments on this proposal may be submitted to Steve
Moninger, Regulatory Services Division, Department of Public
Safety, P.O. Box 4087, MSC-0246, Austin, Texas 78773-0246,
or by email at https://www.txdps.state.tx.us/rsd/contact/de-
fault.aspx. Select "Compassionate-Use Program". Comments
must be received no later than thirty (30) days from the date of
publication of this proposal.

This proposal is made pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission
to adopt rules considered necessary for carrying out the de-
partment's work, and Texas Health and Safety Code, §487.052,
which requires the department adopt rules necessary for the ad-
ministration and enforcement of Texas Health and Safety Code,
Chapter 487, including rules imposing fees in amounts sufficient
to cover the cost of administering the chapter.

Texas Government Code, §411.004(3) and Texas Health and
Safety Code, §487.052 are affected by this proposal.

§12.11.  Application for License.

(a) Application for license as a dispensing organization may
only be made through the department's online application process.

(b) A complete application must include the items detailed in
this subsection, in a manner determined by the department:

(1) Proof of ownership and current status in the manner re-
quired by the department, including but not limited to a current Cer-
tificate of Existence or Certificate of Authority from the Texas Office
of the Secretary of State and a Certificate of Good Standing from the
Texas Comptroller of Public Accounts;

(2) All fees required under §12.14 of this title (relating to
Application Fees and Method of Payment);

(3) Names, dates of birth, addresses, and all other informa-
tion required by the department necessary to verify the identity of all
directors, managers, and employees of the applicant;

(4) Criminal history disclosure of all convictions and de-
ferred adjudications for each individual listed on the application as di-
rectors, managers, and employees of the dispensing organization;

(5) Complete registration applications for all directors,
managers and employees submitted in the manner approved by the
department and in compliance with §12.12 of this title (relating to
Application for Registration);

(6) Evidence of the qualifications detailed in this paragraph
as determined at the time of the required onsite inspection, in the man-
ner determined by the department:

(A) The technical and technological ability to cultivate,
process, and/or dispense low-THC cannabis, evidenced by experience
in the areas of:

(i) Cultivation, analytical organic chemistry and mi-
cro-biology; and analytical laboratory methods; and

(ii) Patient education and interaction, and the
handling of confidential information including familiarity with the
requirements of the Health Insurance Portability and Accountability

Act (HIPAA).
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(B) The ability to secure the premises, resources, and
personnel necessary to operate as a dispensing organization, evidenced

(D) Infrastructure reasonably located to dispense low-
THC cannabis to registered patients, evidenced by:

by:
(i) Descriptions of all properties applicant proposes

(i) Map showing the location of the applicant's pro-
posed dispensing facilities with streets; property lines; buildings; park-

to utilize to cultivate, process, and dispense low-THC cannabis, includ-

ing areas; outdoor areas, if applicable; fences; security features; fire

ing ownership information for the properties;

(ii) Descriptions of the methods proposed for the
cultivation, processing, and dispensing of low-THC cannabis;

(iii) Descriptions of the types and locations of
worker safety equipment and plans and procedures for complying
with federal Occupational Safety and Health Administration (OSHA)
regulations for workplace safety;

(iv) A list of current and proposed staff, including,
position, duties and responsibilities, and an organizational chart illus-

hydrants, if applicable; and access to water and sanitation systems;

(ii) Floor plan of the actual or proposed building
or buildings where dispensing activities will occur showing areas
designed to protect patient privacy and areas designed for retail sales,
with proposed hours of operation;

(iii) HIPAA compliant computer network utilized by

all facilities;

(iv) Identifying descriptions of any vehicles to be
used to transport product; and

trating the supervisory structure of the dispensing organization;

(v) Description of the applicant's proposed testing
laboratory, and cannabis testing protocols and methods; and

(vi) A proposal establishing the ability to secure
premises reasonably located to allow patient access through existing
infrastructure.

(C) The ability to maintain accountability of all raw ma-
terials, finished products, and any byproducts to prevent diversion or
unlawful access to or possession of these substances, evidenced by:

(i) Floor plan of each facility or proposed floor plans
for proposed facilities, including:

(1) Locking options for all means of ingress and

(v) _Description of all communication systems.

(E) The financial ability to maintain operations for two
(2) years from the date of application, evidenced by:

(i) Applicant's business organization, and corporate
structure if applicable;

(ii) _ List of all owners of the applicant, including any
shareholders owning 10% or more of a corporate applicant;

(iii)  Allindividuals and entities with control over the

applicant;
(iv) Projected two (2) year budget; and

(v) Description of available assets sufficient to sup-

egress; port the dispensing organization activities.
(II) Alarm systems; (c) Subsequent to the submission of all information and docu-
. . ) mentation required by subsection (b)(1) - (5) of this section, and prior
() Video surveillance; to approval of the application, the department will conduct an onsite
(1V) Name, layout and function of each room; inspection to confirm applicant's compliance with the requirements of
and subsection (b)(6) of this section and of this chapter generally. The ap-

(V) Storage, including safes and vaults.

(i) _Diversion prevention procedures;

(iii) Emergency management plan;

(iv)  System for tracking low-THC source plant ma-

plicant must pass the inspection prior to licensure. Failure to pass the
inspection will result in notification of the basis for the failure. Fail-
ure to address the basis for the failure within ninety (90) days of notice
may result in the denial of the application, pursuant to §12.15 of this
title (relating to Denial of Application for License). Upon request of
the applicant, the department may extend the period to address the ba-

terial throughout cultivation, processing, and dispensing;

(v) Inventory control system for low-THC cannabis
as required by §12.8 of this title (relating to Inventory Control System);

sis for the failure for one (1) additional ninety (90) day period.

(d) Failure of an applicant to submit all information and docu-
mentation required by subsection (b)(1) - (5) of this section will result

(vi) Policies and procedures for recordkeeping;

(vii) _Electronic vehicle tracking systems;

(viii)  Vehicle security systems;

(ix) Methods of screening and monitoring employ-

in notification of the deficiency. Applicant will have ninety (90) days
from the date of notice to address the deficiency. Upon request of the
applicant, the department may extend the period to address the defi-
ciency for one (1) additional ninety (90) day period. If an applicant
fails to provide all required application materials, or fails to respond
to a request by the department for additional information necessary to

ees;

(x) Personnel qualifications and experience with
chain of custody or other tracking mechanisms;

(xi) Waste disposal plan;

(xii) Recall procedures for any product that has a
reasonable probability of causing adverse health consequences based
on a testing result, patient reaction, or other reason; and

(xiii) Access to specialized resources or expertise re-
garding data collection, security, and tracking.

process the application, the application will be terminated. Following
the termination of an application, a new application, including a new
application fee, must be submitted.

§12.12.  Application for Registration.

(a) In conjunction with the dispensing organization's applica-
tion for license, or prior to employment with a currently licensed dis-
pensing organization, directors, managers, and employees must sub-
mit:

(1) Identifiers, including the individual's full name, date of
birth, telephone number, electronic mail address, residential address,
and driver license or state-issued identification number; and
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(2) Fingerprints submitted in the manner approved by the
department.

(b) If the applicant does not have a digital photograph on file
with the department or the department is unable to access the photo-

(c) Following the notice of denial the applicant will be pro-
vided thirty (30) days to request a hearing by submitting a request
through the department's website.

§12.16.  Denial of Application for Registration.

graph on file, the registration card will be issued without a photograph.
When presenting such a card to a peace officer or to a representative
of the department, the registrant shall also present a valid government
issued identification card or driver license.

(c) Failure of an applicant to comply with the requirements of
this section will result in notification of the deficiency. Applicant will
have ninety (90) days from the date of notice to address the deficiency.
Upon request of the applicant, the department may extend the period to
address the deficiency for one additional ninety (90) day period. If an
applicant fails to provide all required application materials, or fails to
respond to a request by the department for additional information nec-
essary to process the application, the application will be terminated.
Following the termination of an application, a new application, includ-
ing a new application fee, must be submitted.

12.13.  Renewal.

(a) Alicense or registration may be renewed at any time during
the six (6) months prior to expiration.

(b) A renewal applicant must pass department inspection prior
to approval of the application. This requirement is satisfied by an in-
spection within ninety (90) days prior to the submission of the renewal
application.

(c) Anexpired license or registration may be renewed for up to
six (6) months after the expiration date. If the license has been expired
for more than six (6) months, the former license holder must submit an
original license application to receive a license in the future.

$12.14.  Application Fees and Method of Payment.

(a) The application fee for a dispensing organization license is
$6,000.

(b) The fee for the biennial renewal of the dispensing organi-
zation license is $6,000.

(c) The registration application and biennial renewal fees are
$150.

(d) Payment of all fees must be made electronically in the man-
ner determined by the department.

(e) If payment is dishonored or reversed prior to issuance of
the license or registration, the application will be rejected as incom-
plete. If the license or registration has been issued prior to the payment
being dishonored or reversed, revocation proceedings will be initiated
pursuant to §12.23 of'this title (relating to Revocation). The department
may dismiss a pending revocation proceeding upon receipt of payment
of the full amount due, including any additional processing fees.

$12.15.  Denial of Application for License.

(a) The department may deny the application for a license as
a dispensing organization if the applicant fails to pass the onsite in-
spection, based on the failure to satisfy the requirements reflected in
subsection (b)(6) of §12.11 of this title (relating to Application for Li-
cense), and has either failed to address the basis for the failure within
ninety (90) days of notice of the failure, or has failed to request an ad-
ditional ninety (90) days to address the basis for the failure.

(b) The department may also deny the application for a license
if the applicant is found to have violated any provision of the Act or
this chapter, or §§481.120, 481.121, 481.122, or 481.125 of the Texas
Health and Safety Code prior to licensure or renewal.

The department may deny the application for registration of a director,
manager, or employee of a dispensing organization if the applicant is
disqualified pursuant to §12.3 of this title (relating to Criminal History
Disqualifiers). The applicant may request a hearing by submitting a
request through the department's website within thirty (30) days of the
date of the denial notice.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 2,
2015.

TRD-201503543

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 424-5848

¢ ¢ ¢

SUBCHAPTER C. COMPLIANCE AND
ENFORCEMENT
37 TAC §§12.21 - 12.25

The Texas Department of Public Safety (the department) pro-
poses new §§12.21 - 12.25, concerning Compliance and En-
forcement. The proposed new Subchapter C is intended to im-
plement the requirements of Senate Bill 339, enacted by the
84th Texas Legislature. Entitled the "Texas Compassionate Use
Act," the bill adds new Chapter 487 to the Texas Health and
Safety Code and new Chapter 169 to the Texas Occupations
Code. The bill requires the Department of Public Safety to li-
cense dispensing organizations of low-THC cannabis and to es-
tablish and maintain a secure, online registry of certain patients
with intractable epilepsy and of qualified prescribing physicians.
Subchapter C provides compliance and enforcement standards,
including inspection standards provisions for the suspension and
revocation of licenses and registrations.

Suzy Whittenton, Chief Financial Officer, has determined that
for each year of the first five-year period these rules are in effect
there will be no fiscal implications for state or local government,
or local economies.

Ms. Whittenton has determined that there will be no adverse
economic effect on small businesses or micro-businesses re-
quired to comply with §§12.22, 12.23, 12.24, and 12.25 as pro-
posed. There is no anticipated economic cost to businesses re-
quired to comply with the rules as proposed. There is no antici-
pated negative impact on local employment.

Ms. Whittenton has also determined that new §12.21 may
have an adverse economic effect on small businesses or mi-
cro-businesses required to comply with this rule as proposed.
The department estimates there will be twelve licensees, all
of these licensees will be small businesses, and four will be
micro businesses. These estimates are based on an analysis
of other states' compassionate-use programs and the number
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of patients in Texas with intractable epilepsy. The department
estimates the projected impact of §12.21 will be increased costs
of compliance associated with record keeping, reporting, secu-
rity, and testing. In preparing the department considered the
alternatives of granting exemptions or grace periods from the
requirements for small and micro businesses. However, these
rules are intended to implement Senate Bill 339's requirements
that licensees possess the technical and technological ability to
cultivate and produce low-THC cannabis; the ability to secure
the necessary resources, personnel, and facilities; the ability to
maintain accountability for the raw materials, the finished prod-
uct, and any by-products used or produced in the cultivation or
production of low-THC cannabis to prevent unlawful access to
or unlawful diversion or possession of those materials, products,
or by-products; and the financial ability to maintain operations
for not less than two years. Proposed §12.21 elaborates on
these statutory requirements by mandating objectively verifiable
standards instead of overly specific equipment or structural re-
quirements. The rule requirements are performance standards,
not design or equipment requirements. The proposed rule
reflects the minimum standards necessary to ensure the health,
safety, and the environmental and economic welfare of the
state. The department is not authorized to create grace periods
or other exemptions from the statutory requirements, reflected
in Texas Health and Safety Code, §487.102. Moreover, an
exemption or grace period would be inconsistent with the health,
safety, or environmental and economic welfare of the state.
There is no anticipated negative impact on local employment.

In addition, Ms. Whittenton has also determined that for each
year of the first five-year period the rules are in effect, the pub-
lic benefit anticipated as a result of enforcing the rules will be
the availability of low-THC cannabis to certain patients with in-
tractable epilepsy, through the department's administration and
enforcement of Texas Health and Safety Code, Chapter 487,
the licensure of dispensers of low-THC cannabis to certain pa-
tients with intractable epilepsy, and the establishment and main-
tenance of a secure, online compassionate use registry for pa-
tients and physicians.

The department has determined that this proposal is not a "ma-
jor environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure and
that may adversely affect, in a material way, the economy, a sec-
tor of the economy, productivity, competition, jobs, the environ-
ment or the public health and safety of a state or a sector of the
state. This proposal is not specifically intended to protect the en-
vironment or reduce risks to human health from environmental
exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the department is not required to complete a takings impact as-
sessment regarding this proposal.

Comments on this proposal may be submitted to Steve
Moninger, Regulatory Services Division, Department of Public
Safety, P.O. Box 4087, MSC-0246, Austin, Texas 78773-0246,
or by email at https://www.txdps.state.tx.us/rsd/contact/de-
fault.aspx. Select "Compassionate Use Program". Comments
must be received no later than thirty (30) days from the date of
publication of this proposal.

This proposal is made pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission

to adopt rules considered necessary for carrying out the de-
partment's work, and Texas Health and Safety Code, §487.052,
which requires the department adopt rules necessary for the ad-
ministration and enforcement of Texas Health and Safety Code,
Chapter 487.

Texas Government Code, §411.004(3) and Texas Health and
Safety Code, §487.052 are affected by this proposal.

§12.21. Inspections.

(a) Submission of an application for a license as a dispensing
organization constitutes permission for entry by the department to the
regulated premises of the dispensing organization at any time during
regular business hours.

(b) While conducting an inspection or engaging in activity rea-
sonably related to the inspection, the department may be assisted by
a peace officer or a representative of an appropriate state regulatory

agency.

(c) Within thirty (30) calendar days of the date of receipt of the
written notice of violation, the dispensing organization shall provide
the department with notification of all corrective actions taken and the
dates of the corrections.

(d) Onsite inspections may include but are not limited to re-
view of:

(1) All requirements provided in §12.11(b) of this title (re-
lating to Application for License);

(2) Security equipment and protocols as provided in §12.31
and §12.32 of this title (relating to Security of Facilities and Security
of Vehicles, respectively);

(3) Records as provided in §12.4 of this title (relating to
Records).

(e) Failure to cooperate with an inspection by department per-
sonnel may result in suspension or revocation of the individual's regis-
tration and the license of the dispensing organization.

$12.22. Suspension.

(a) The department may initiate suspension proceedings
against the license of a dispensing organization if the licensee or its
registrant:

(1) Willfully or knowingly submits false, inaccurate, or in-

complete information to the department or records such information on
any records required to be maintained under this chapter;

(2) Fails to maintain the records required under this chap-

ter; or

(3) Violates any provision of the Act, of this chapter, or
§8481.120, 481.121, 481.122, or 481.125 of the Texas Health and
Safety Code.

(b) For the first violation of subsection (a) of this section, the
license may be suspended for a period not to exceed thirty (30) days.

(c) For multiple first time violations, or for a second violation
of subsection (a) of this section occurring within two (2) years of an
earlier violation for which a final order has been issued, the license
may be suspended for a period not to exceed ninety (90) days.

(d) For multiple, repetitive violations, or for a third violation
of subsection (a) of this section occurring within two (2) years of two
(2) earlier violations for which final orders have been issued, the license
may be suspended for a period not to exceed one hundred eighty (180)

days.
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(e) Upon receipt of a notice of suspension under this section,
the licensee will be provided with thirty (30) days to address the vio-

(a) In cases brought before SOAH, in the event the respondent
is adjudicated as being in violation of the Act or this chapter after a

lation or request a hearing before SOAH. The failure to timely appeal

trial on the merits, the department has authority to assess the actual

the proposed action will result in the issuance of a final order.

(f) Registrants may be suspended if charged by misdemeanor
information or felony indictment with a disqualifying offense as pro-
vided in §12.3 of this title (relating to Criminal History Disqualifiers).

§12.23.  Revocation.

(a) The department may revoke a license or registration if the
licensee or registrant:

(1) Is found to have performed a regulated function prior
to issuance of the license or registration;

(2) Misrepresents a material fact in any application to the
department or any other information filed pursuant to the Act or this

chapter;

(3) Prepares or submits to the department false, incorrect,
incomplete or misleading forms or reports on multiple occasions;

(4) Performs a regulated function while suspended;

(5) Exhibits a pattern of misconduct evidenced by previous
violations for which previous suspensions have been inadequate to af-

fect compliance;

(6) Is convicted of a disqualifying felony or misdemeanor
offense pursuant to §12.3 of this title (relating to Criminal History Dis-

qualifiers);

(7) Violates §§481.120, 481.121, 481.122, or 481.125 of
the Texas Health and Safety Code; or

(8) Submits to the department a payment that is dishonored,
reversed, or otherwise insufficient or invalid.

(b) Following notification of the violation, the licensee will be
provided with thirty (30) days to address the violation or request a hear-
ing by submitting the request electronically through the department's
website or as otherwise determined by the department. If a hearing is
requested, the department will schedule a hearing before SOAH.

(c) Except as provided in subsection (b) of this section, an in-
dividual whose certificate of registration has been revoked may not be
relicensed or reregistered earlier than two (2) years from the date of
revocation.

(d) Aindividual whose registration has been revoked for a dis-
honored or reversed payment, as provided under subsection (a)(8) of
this section may reapply at any time. Approval of the application is
contingent upon receipt of payment of the full amount due, including
any additional processing fees resulting from the prior dishonored or
reversed payment.

(e) Other than as provided in subsection (d) of this section, an
individual whose license or registration has been revoked for a dis-
honored or reversed payment must follow the applicable procedures
pursuant to §12.11 or §12.12 of this title (relating to Application for
License and Application for Registration, respectively) for new appli-
cations.

§12.24.  Default Judgments.

Following adequate notice of a hearing on a contested case before
SOAH, failure of the respondent to appear at the time of hearing shall
entitle the department to request from the administrative law judge an
order dismissing the case from the SOAH docket and to informally dis-
pose of the case on a default basis.

§12.25. Hearing Costs.

costs of the administrative hearing in addition to the penalty imposed.
Such costs include, but are not limited to, investigative costs, witness
fees, deposition expenses, travel expenses of witnesses, transcription
expenses, or any other costs that are necessary for the preparation of
the department's case.

(b) The costs of transcriptions and preparation of the record
for appeal shall be paid by the respondent.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 2,
2015.

TRD-201503544

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 424-5848

¢ ¢ ¢

SUBCHAPTER D. SECURITY
37 TAC §§12.31 - 12.34

The Texas Department of Public Safety (the department) pro-
poses new §§12.31 - 12.34, concerning Security. The proposed
new Subchapter D is intended to implement the requirements of
Senate Bill 339, enacted by the 84th Texas Legislature. Entitled
the "Texas Compassionate-Use Act," the bill adds new Chap-
ter 487 to the Texas Health and Safety Code and new Chapter
169 to the Texas Occupations Code. The bill requires the De-
partment of Public Safety to license dispensing organizations of
low-THC cannabis and to establish and maintain a secure, on-
line registry of certain patients with intractable epilepsy and of
qualified prescribing physicians. Subchapter D provides stan-
dards relating to the security of licensee's facilities and vehicles.

Suzy Whittenton, Chief Financial Officer, has determined that
for each year of the first five-year period these rules are in effect
there will be no fiscal implications for state or local government,
or local economies.

Ms. Whittenton has determined that there will be no adverse
economic effect on small businesses or micro-businesses re-
quired to comply with §12.33 and §12.34 as proposed. There
is no anticipated economic cost to businesses required to com-
ply with the rules as proposed. There is no anticipated negative
impact on local employment.

Ms. Whittenton has also determined that new §12.31 and §12.32
may have an adverse economic effect on small businesses or
micro-businesses required to comply with this rule as proposed.
The department estimates there will be twelve licensees, all of
these licensees will be small businesses, and four will be micro
businesses. These estimates are based on an analysis of other
states' programs and the number of patients in Texas with in-
tractable epilepsy. Sections 12.31 and 12.32 are intended to
implement Senate Bill 339's requirements that licensees pre-
vent unlawful access to or unlawful diversion or possession of
low-THC products or by-products. The department estimates
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the projected impact of §12.31 and §12.32 will be increased
costs of compliance associated with record keeping, reporting,
and security. In preparing these rules the department consid-
ered the alternatives of granting exemptions or grace periods
from the requirements for small and micro businesses. How-
ever, these rules are intended to implement Senate Bill 339's
requirements that licensees possess the ability to maintain ac-
countability for the raw materials, the finished product, and any
by-products used or produced in the cultivation or production of
low-THC cannabis to prevent unlawful access to or unlawful di-
version or possession of those materials, products, or by-prod-
ucts. Proposed §12.31 and §12.32 elaborate on these statu-
tory requirements by mandating objectively verifiable standards
instead of overly specific equipment or structural requirements.
The rule requirements are performance standards, not design
or equipment requirements. The proposed rules reflect the min-
imum standards necessary to ensure the health, safety, and the
environmental and economic welfare of the state. The depart-
ment is not authorized to create grace periods or other exemp-
tions from the statutory requirements, reflected in Texas Health
and Safety Code, §487.102. Moreover, an exemption or grace
period would be inconsistent with the health, safety, or environ-
mental and economic welfare of the state. There is no antici-
pated negative impact on local employment.

In addition, Ms. Whittenton has also determined that for each
year of the first five-year period the rules are in effect, the pub-
lic benefit anticipated as a result of enforcing the rules will be
the availability of low-THC cannabis to certain patients with in-
tractable epilepsy, through the department's administration and
enforcement of Texas Health and Safety Code, Chapter 487,
the licensure of dispensers of low-THC cannabis to certain pa-
tients with intractable epilepsy, and the establishment and main-
tenance of a secure, online compassionate-use registry for pa-
tients and physicians.

The department has determined that this proposal is not a "ma-
jor environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure and
that may adversely affect, in a material way, the economy, a sec-
tor of the economy, productivity, competition, jobs, the environ-
ment or the public health and safety of a state or a sector of the
state. This proposal is not specifically intended to protect the en-
vironment or reduce risks to human health from environmental
exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the department is not required to complete a takings impact as-
sessment regarding this proposal.

Comments on this proposal may be submitted to Steve
Moninger, Regulatory Services Division, Department of Public
Safety, P.O. Box 4087, MSC-0246, Austin, Texas 78773-0246,
or by email at https://www.txdps.state.tx.us/rsd/contact/de-
fault.aspx. Select "Compassionate-Use Program". Comments
must be received no later than thirty (30) days from the date of
publication of this proposal.

This proposal is made pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission
to adopt rules considered necessary for carrying out the de-
partment's work, and Texas Health and Safety Code, §487.052,

which requires the department adopt rules necessary for the ad-
ministration and enforcement of Texas Health and Safety Code,
Chapter 487.

Texas Government Code, §411.004(3) and Texas Health and
Safety Code, §487.052 are affected by this proposal.

§12.31.

(a) A licensee or applicant for licensure must maintain effec-
tive controls and procedures in order to prevent unauthorized access,
theft, or diversion of the low-THC cannabis and any derivative prod-
ucts. The standards provided in this subchapter are minimum standards

only.

(b) During the regular course of business activities, a dispens-
ing organization licensed under the Act may not allow access to the
facility's low-THC cannabis area to unauthorized personnel or to the
public. The licensee must establish and maintain a building, an enclo-
sure within a building, or an enclosed yard that provides reasonably
adequate security against the diversion of low-THC cannabis or raw
materials used in or by-products created by the production or cultiva-
tion of low-THC cannabis; limit access to each area to the minimum
number of individuals or employees necessary for the licensee's activ-
ities; and designate an individual or a limited number of individuals
with responsibility for each area where a controlled item is cultivated,
processed, dispensed, produced, or stored; and authority to enter or
control entry into the area.

Security of Facilities.

(c) Access to regulated premises by authorized personnel shall
at a minimum be restricted by a physical barrier with a mechanical
locking device that must be kept closed and locked at all times when
not immediately being used to enter or exit the area. The area shall
be clearly marked with signage indicating access is restricted to indi-
viduals registered with the Texas Department of Public Safety under
Chapter 487 of the Texas Health and Safety Code.

(d) When unregistered individuals, whether personnel or con-
tractors, business guests or visitors, or maintenance or other service
providers not regulated under the Act, are to be present in or are to
pass through regulated premises, the unregistered individuals must be
continuously escorted by a registrant. Unregistered individuals must
be provided a visitor's badge reflecting the individual's name and the
date of issuance. All ingress and egress by unregistered individuals
must be recorded in a daily log.

§12.32.  Security of Vehicles.

Any vehicle used by a dispensing organization for the transportation of
low-THC cannabis must have a vehicle security system and a securely
attached and locked container within the vehicle. It is the responsibility
of the licensee to ensure that only authorized registered personnel have
access to the locked secure container within the vehicle.

$12.33. Response to Security Breach.

(a) The licensee must immediately report any unauthorized in-
trusion or other security breach of the regulated premises to both the
local law enforcement agency with primary jurisdiction and to the de-

partment.

(b) Following any security breach the licensee shall review
existing security procedures for any deficiencies that may have con-
tributed to the breach. The licensee shall remedy the deficiency and
report the remedial measures to the department.

(c) The licensee must rekey or change the combinations of any
locks opened in the breach, and change any passwords that may have
been used in the breach.
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§12.34.  Reporting of Discrepancy, Loss or Theft.

(a) A licensee or registrant must report to the department not
later than the second day following the date the licensee or registrant
learns of:

(1) A notable inventory discrepancy;

(2) An inventory loss or theft; or

(3) A loss or theft during transport.

(b) The report required by subsection (a) of this section must
reflect the name and registration or license number of the individual
preparing the report, the date of the report, and the details listed in this
subsection, as applicable:

(1) Date of discovery;

(2) Amount of low-THC cannabis involved, including
amounts transported and received;

(3) Physical location at issue;

(4) Date transported, name of carrier or employee involved
in the transport; or

(5) Description of any suspected criminal activity.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 2,
2015.

TRD-201503545

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 424-5848

¢ ¢ ¢

SUBCHAPTER E. COMPASSIONATE-USE
REGISTRY
37 TAC §§12.41 - 12.44

The Texas Department of Public Safety (the department) pro-
poses new §§12.41 - 12.44, concerning Compassionate-Use
Registry. The proposed new Subchapter E is intended to
implement the requirements of Senate Bill 339, enacted by the
84th Texas Legislature. Entitled the "Texas Compassionate-Use
Act," the bill adds new Chapter 487 to the Texas Health and
Safety Code and new Chapter 169 to the Texas Occupations
Code. The bill requires the Department of Public Safety to
license dispensing organizations of low-THC cannabis and
to establish and maintain a secure, online registry of certain
patients with intractable epilepsy and of qualified prescribing
physicians. Subchapter E provides guidelines for access to and
registration in the Compassionate-Use Registry.

Suzy Whittenton, Chief Financial Officer, has determined that
for each year of the first five-year period these rules are in effect
there will be no fiscal implications for state or local government,
or local economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses or micro-businesses
required to comply with these rules as proposed. There is no an-

ticipated economic cost to individuals who are required to comply
with the rules as proposed. There is no anticipated negative im-
pact on local employment.

In addition, Ms. Whittenton has also determined that for each
year of the first five-year period the rules are in effect, the pub-
lic benefit anticipated as a result of enforcing the rules will be
the availability of low-THC cannabis to certain patients with in-
tractable epilepsy, through the department's administration and
enforcement of Texas Health and Safety Code, Chapter 487,
the licensure of dispensers of low-THC cannabis to certain pa-
tients with intractable epilepsy, and the establishment and main-
tenance of a secure, online compassionate-use registry for pa-
tients and physicians.

The department has determined that this proposal is not a "ma-
jor environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure and
that may adversely affect, in a material way, the economy, a sec-
tor of the economy, productivity, competition, jobs, the environ-
ment or the public health and safety of a state or a sector of the
state. This proposal is not specifically intended to protect the en-
vironment or reduce risks to human health from environmental
exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the department is not required to complete a takings impact as-
sessment regarding this proposal.

Comments on this proposal may be submitted to Steve
Moninger, Regulatory Services Division, Department of Public
Safety, P.O. Box 4087, MSC-0246, Austin, Texas 78773-0246,
or by email at https://www.txdps.state.tx.us/rsd/contact/de-
fault.aspx. Select "Compassionate-Use Program". Comments
must be received no later than thirty (30) days from the date of
publication of this proposal.

This proposal is made pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission
to adopt rules considered necessary for carrying out the de-
partment's work, and Texas Health and Safety Code, §487.052,
which requires the department adopt rules necessary for the ad-
ministration and enforcement of Texas Health and Safety Code,
Chapter 487.

Texas Government Code, §411.004(3) and Texas Health and
Safety Code, §487.052 are affected by this proposal.

$12.41.  Access to Compassionate-Use Registry.

(a) Qualified physicians registered as prescribers of low-THC
cannabis under Texas Occupations Code, Chapter 169 may access the
Compassionate-Use Registry using the department's secure web portal.

(b) Dispensing organizations and law enforcement agencies
may request access to the Compassionate-Use Registry for the purpose
of verifying whether a patient is one for whom low-THC cannabis is
prescribed and whether the patient's prescriptions have been filled.

§12.42.

Verification of Patient Registration.

(a) Before dispensing any low-THC cannabis to a registered
patient or the patient's legal guardian, the dispensing organization must
verify the identity of the patient or guardian, verify the guardian's sta-
tus, if applicable, and confirm the patient has an active registration, the
order has been entered in the registry by the physician, and the order
has not already been dispensed.
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(b) The dispensing organization shall enter a dispensing action
into the registry immediately upon dispensing the low-THC cannabis
to the registered patient or the patient's legal guardian.

§12.43.  Prescriber Registration.

(a) In addition to the requirements of Texas Occupations
Code, §169.004, for purposes of identification the physician's regis-
tration must include the patient's address, the last four digits of the
patient's Social Security number, and if applicable, the name of the
patient's legal guardian.

(b) Physicians registered as prescribers of low-THC cannabis
under Texas Occupations Code, Chapter 169 must immediately inform
the department of any change to their qualifications to prescribe under

§169.002.

§12.44.  Prescriptions.

Prescriptions for low-THC cannabis must be submitted electronically
to the Compassionate-Use Registry in compliance with Texas Occupa-
tions Code, §169.003, and may be confirmed and dispensed based on
the electronic prescription record in accordance with §487.107 of the
Act.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 2,
2015.

TRD-201503546

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 424-5848

¢ ¢ ¢

SUBCHAPTER F. SPECIAL CONDITIONS FOR
MILITARY SERVICE MEMBERS AND SPOUSES
37 TAC §§12.51 - 12.55

The Texas Department of Public Safety (the department) pro-
poses new §§12.51 - 12.55, concerning Special Conditions for
Military Service Members and Spouses. The proposed new Sub-
chapter F is intended to implement the requirements of Sen-
ate Bill 339, enacted by the 84th Texas Legislature. Entitled
the "Texas Compassionate-Use Act," the bill adds new Chap-
ter 487 to the Texas Health and Safety Code and new Chap-
ter 169 to the Texas Occupations Code. The bill requires the
Department of Public Safety to license dispensing organization
of low-THC cannabis and to establish and maintain a secure,
online registry of certain patients with intractable epilepsy and
of qualified prescribing physicians. Subchapter F provides spe-
cial licensing conditions for certain military service members and
their spouses, and is intended to comply with the requirements
of Texas Occupations Code, Chapter 55, as amended by Senate
Bill 1307, 84th Legislative Session.

Suzy Whittenton, Chief Financial Officer, has determined that
for each year of the first five-year period these rules are in effect
there will be no fiscal implications for state or local government,
or local economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses or micro-businesses

required to comply with these rules as proposed. There is no an-
ticipated economic cost to individuals who are required to comply
with the rules as proposed. There is no anticipated negative im-
pact on local employment.

In addition, Ms. Whittenton has also determined that for each
year of the first five-year period the rules are in effect, the pub-
lic benefit anticipated as a result of enforcing the rules will be
the availability of low-THC cannabis to certain patients with in-
tractable epilepsy, through the department's administration and
enforcement of Texas Health and Safety Code, Chapter 487,
the licensure of dispensers of low-THC cannabis to certain pa-
tients with intractable epilepsy, and the establishment and main-
tenance of a secure, online compassionate-use registry for pa-
tients and physicians.

The department has determined that this proposal is not a "ma-
jor environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure and
that may adversely affect, in a material way, the economy, a sec-
tor of the economy, productivity, competition, jobs, the environ-
ment or the public health and safety of a state or a sector of the
state. This proposal is not specifically intended to protect the en-
vironment or reduce risks to human health from environmental
exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the department is not required to complete a takings impact as-
sessment regarding this proposal.

Comments on this proposal may be submitted to Steve
Moninger, Regulatory Services Division, Department of Public
Safety, P.O. Box 4087, MSC-0246, Austin, Texas 78773-0246,
or by email at https://www.txdps.state.tx.us/rsd/contact/de-
fault.aspx. Select "Compassionate-Use Program". Comments
must be received no later than thirty (30) days from the date of
publication of this proposal.

This proposal is made pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission
to adopt rules considered necessary for carrying out the de-
partment's work, and Texas Health and Safety Code, §487.052,
which requires the department adopt rules necessary for the ad-
ministration and enforcement of Texas Health and Safety Code,
Chapter 487.

Texas Government Code, §411.004(3) and Texas Health and
Safety Code, §487.052 are affected by this proposal.

§12.51.  Definitions.

For purposes of this subchapter, the terms "military service member",
"military veteran", and "military spouse" have the meanings provided
in Texas Occupations Code, §55.001.

§12.52.  Exemption from Penalty for Failure to Renew in Timely Man-
ner.

An individual who holds a registration or license issued under the Act is
exempt from any increased fee or other penalty for failing to renew the
license or registration in a timely manner if the individual establishes
to the satisfaction of the department the individual failed to renew the
license or registration in a timely manner because the individual was
serving as a military service member.

§12.53.  Extension of License Renewal Deadlines for Military Mem-
bers.
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A military service member who holds a registration or license issued
under the Act is entitled to two (2) years of additional time to complete
any requirement related to the renewal of the license.

§12.54.  Alternative Licensing for Military Service Members, Military
Veterans, and Military Spouses.

(a) An individual who is a military service member, military
veteran, or military spouse may apply for a license under this section
if the individual:

(1) Holds a current license issued by another jurisdiction
with licensing requirements substantially equivalent to the Act's re-
quirements for the license; or

(2) Held alicense in this state within the five (5) years pre-
ceding the date of application.

(b) The department may accept alternative demonstrations of
professional competence in licu of existing experience, training, or ed-
ucational requirements.

§12.55.  Credit for Military Experience and Training.

(a) Verified military service, training, or education that relates
to the registration or license for which a military service member or
military veteran has applied will be credited toward the respective ex-
perience or training requirements.

(b) This section does not apply to an applicant who:

(1) Holds a restricted licensed issued by another jurisdic-
tion; or

(2) Isineligible for the registration or license under the Act
or this chapter, based on a disqualifying criminal history.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 2,
2015.

TRD-201503547

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 424-5848

¢ ¢ ¢

CHAPTER 35. PRIVATE SECURITY
SUBCHAPTER O. MILITARY SERVICE
MEMBERS, MILITARY VETERANS, AND
MILITARY SPOUSES - SPECIAL CONDITIONS
37 TAC §§35.181 - 35.183, 35.185

The Texas Department of Public Safety (the department) pro-
poses amendments to §§35.181 - 35.183, and proposes new
§35.185, concerning Military Service Members, Military Veter-
ans, and Military Spouses- Special Conditions. These amend-
ments are required by Senate Bill 1307, 84th Legislative Ses-
sion. The bill amends Chapter 55 of the Occupations Code and
addresses special application and licensing provisions for mili-
tary service members and military spouses applying for occupa-
tional licenses.

Suzy Whittenton, Chief Financial Officer, has determined that
for each year of the first five-year period these rules are in effect
there will be no fiscal implications for state or local government,
or local economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses or micro-businesses
required to comply with the rules as proposed. There is no antic-
ipated economic cost to individuals who are required to comply
with the rules as proposed. There is no anticipated negative im-
pact on local employment.

In addition, Ms. Whittenton has also determined that for each
year of the first five-year period these rules are in effect, the pub-
lic benefit anticipated as a result of enforcing these rules will be
greater employment opportunities in the private security industry
for military spouses, veterans, and active duty service members
who can obtain credit for their skills and have their license appli-
cations expedited.

The department has determined that this proposal is not a "ma-
jor environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure and
that may adversely affect, in a material way, the economy, a sec-
tor of the economy, productivity, competition, jobs, the environ-
ment or the public health and safety of a state or a sector of the
state. This proposal is not specifically intended to protect the en-
vironment or reduce risks to human health from environmental
exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the department is not required to complete a takings impact as-
sessment regarding this proposal.

Comments on this proposal may be submitted to Steve
Moninger, Regulatory Services Division, Department of Public
Safety, P.O. Box 4087, MSC-0246, Austin, Texas 78752-0246,
or by email at https://www.txdps.state.tx.us/rsd/contact/de-
fault.aspx. Select "Private Security," then "Rules and Regu-
lations." Comments must be received no later than thirty (30)
days from the date of publication of this proposal.

This proposal is made pursuant to Texas Occupations Code,
§1702.061(b), which authorizes the board to adopt rules to guide
the agency in the administration of this chapter.

Texas Occupations Code, §1702.061(b) is affected by this pro-
posal.

$35.181.
Manner.
An individual who holds a registration, commission, or license issued
under the Act is exempt from any increased fee or other penalty for fail-
ing to renew the license in a timely manner if the individual establishes
to the satisfaction of the department the individual failed to renew the
license in a timely manner because the individual was serving as a mili-
tary service member [on active duty in the United States Armed Eorees
serving outside this state].

§35.182.  Extension of License Renewal [Certain] Deadlines for
[Aetive] Military Service Members [Personnel].

A military service member [perser] who holds a registration, commis-
sion, or license issued under the Act[; whe is a member of the state mil-
tary forees or a reserve component of the armed forees of the United
States; and whe is ordered to active duty by proper autherity] is enti-
tled to two (2) years of additional time [an additional ameunt of time;

Exemption from Penalty for Failure to Renew in Timely
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cqual to the total number of years or parts of years the person scrves on
aetive duty;] to complete:

(1) Any continuing education requirements; and

(2) Any other requirement related to the renewal of the
military service member's [persen's] license.

$35.183.  Alternative Licensing [License Procedure] for Military
Service Members, Military Veterans, and Military Spouses [Spouse].

(a) An individual who is a military service member, military
veteran, or military spouse [the spouse of a person serving on aective
duty as a member of the armed forees of the United States] may apply
for a license under this section if the individual:

(1) Holds a current license issued by another jurisdiction
[state] with licensing requirements substantially equivalent to the Act's
requirements for the license; or

(2) Within the five (5) years preceding the application date
held the [a] license in this state [that expired while the applicant lived
in another state for at least six (6) months].

(b) The department may accept alternative demonstrations of
professional competence in lieu of existing experience, training, or ed-
ucational requirements.

§35.185.  Definitions.

For purposes of this subchapter, the terms 'military service member',
'military veteran', and 'military spouse' have the meanings provided in
Texas Occupations Code, §55.001.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 2,
2015.

TRD-201503548

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 424-5848

¢ ¢ ¢

CHAPTER 36. METALS REGISTRATION
37 TAC §§36.1 - 36.24

(Editor's note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Public Safety or in the Texas Register office,
James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.)

The Texas Department of Public Safety (the department) pro-
poses the repeal of §§36.1 - 36.24, concerning Metals Recy-
cling. The repeal of §§36.1 - 36.24 is filed simultaneously with
proposed new §§36.1 - 36.60. The proposed new Chapter 36 is
intended to reorganize and update the rules governing the met-
als program, improve the clarity, and update the rules to reflect
all recent legislative changes.

Suzy Whittenton, Chief Financial Officer, has determined that
for each year of the first five-year period the repeals are in effect
there will be no fiscal implications for state or local government,
or local economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses or micro-businesses
required to comply with the repeals as proposed. There is no an-
ticipated economic cost to individuals who are required to comply
with the repeals as proposed. There is no anticipated negative
impact on local employment.

In addition, Ms. Whittenton has also determined that for each
year of the first five-year period the repeals are in effect, the pub-
lic benefit anticipated as a result of enforcing the repeals will be
that the public will be informed of new requirements concerning
the metals program and the rules will be updated to reflect all
recent legislative changes.

The department has determined that this proposal is not a "ma-
jor environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure and
that may adversely affect, in a material way, the economy, a sec-
tor of the economy, productivity, competition, jobs, the environ-
ment or the public health and safety of a state or a sector of the
state. This proposal is not specifically intended to protect the en-
vironment or reduce risks to human health from environmental
exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the department is not required to complete a takings impact as-
sessment regarding this proposal.

Comments on this proposal may be submitted to Steve
Moninger, Regulatory Services Division, Department of Public
Safety, P.O. Box 4087, MSC-0246, Austin, Texas 78752-0246,
or by email at https://www.txdps.state.tx.us/rsd/contact/de-
fault.aspx. Select "Texas Metals Program". Comments must
be received no later than thirty (30) days from the date of
publication of this proposal.

The repeals are proposed pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission to
adopt rules considered necessary for carrying out the depart-
ment's work, Texas Occupations Code, §1956.013, which al-
lows the commission to adopt rules establishing minimum re-
quirements for registration and adopt required forms; and Texas
Occupations Code, §1956.014, which allows the commission
to prescribe fees in reasonable amounts sufficient to cover the
costs of administering the Act.

Texas Government Code, §411.004(3) and Texas Occupations
Code, Chapter 1956 are affected by this proposal.

§$36.1.  Definitions.

§$36.2.  Address on File.

§36.3.  Notice.

§36.4.  Application for Certificate of Registration.

§36.5.  Statutory Agent Disclosure.

§36.6.  Change in Ownership.

$36.7.  Application Review.

$36.8.  Term of Certificate of Registration.

§36.9.  Renewal of Certificate of Registration.

§36.10.  Denial of Application for Certificate of Registration.
§36.11.  Reprimands and Suspensions of a Certificate of Registration.
§36.12.  Revocation of a Certificate of Registration.

$§36.13.  Recertification after Revocation.

§36.14.  Reporting Requirements.

§36.15.  Exemption from Electronic Reporting.

§36.16.  Disqualifying Offenses.

40 TexReg 6308 September 18, 2015 Texas Register


https://www.txdps.state.tx.us/rsd/contact/de

§36.17.  Informal Hearings.

$§36.18.  Hearings Before the State Office of Administrative Hearings.
$36.19.  Fees.

§36.20.  Documentation on Fire-Salvaged Insulated Communications
Wire.

§36.21. Military Exemption from Penalty for Failure to Renew in
Timely Manner.

$§36.22.  Extension of Certain Deadlines for Active Military Person-
nel.

§36.23.  Alternative License Procedure for Military Spouse.
§36.24.  Adding or Changing Locations.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 2,
2015.

TRD-201503549

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 424-5848

¢ ¢ ¢

CHAPTER 36. METALS RECYCLING
ENTITIES

SUBCHAPTER A. GENERAL PROVISIONS
37 TAC §§36.1 - 36.4

The Texas Department of Public Safety (the department) pro-
poses new §§36.1 - 36.4, concerning General Provisions. The
proposed new Subchapter A is intended to reorganize and up-
date the rules governing the metals program and to generally
improve the clarity of the related rules.

Suzy Whittenton, Chief Financial Officer, has determined that
for each year of the first five-year period these rules are in effect
there will be no fiscal implications for state or local government,
or local economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses or micro-businesses
required to comply with these rules as proposed. There is no an-
ticipated economic cost to individuals who are required to comply
with the rules as proposed. There is no anticipated negative im-
pact on local employment.

In addition, Ms. Whittenton has also determined that for each
year of the first five-year period the rules are in effect, the public
benefit anticipated as a result of enforcing the rules will be that
the public will be informed of new requirements concerning the
metals program and the rules will be updated to reflect all recent
legislative changes.

The department has determined that this proposal is not a "ma-
jor environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environment

or reduce risk to human health from environmental exposure and
that may adversely affect, in a material way, the economy, a sec-
tor of the economy, productivity, competition, jobs, the environ-
ment or the public health and safety of a state or a sector of the
state. This proposal is not specifically intended to protect the en-
vironment or reduce risks to human health from environmental
exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the department is not required to complete a takings impact as-
sessment regarding this proposal.

Comments on this proposal may be submitted to Steve
Moninger, Regulatory Services Division, Department of Public
Safety, P.O. Box 4087, MSC-0246, Austin, Texas 78773-0246,
or by email at https://www.txdps.state.tx.us/rsd/contact/de-
fault.aspx. Select "Texas Metals Program". Comments must
be received no later than thirty (30) days from the date of
publication of this proposal.

This proposal is made pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission to
adopt rules considered necessary for carrying out the depart-
ment's work, Texas Occupations Code, §1956.013, which al-
lows the commission to adopt rules establishing minimum re-
quirements for registration and adopt required forms; and Texas
Occupations Code, §1956.014, which allows the commission
to prescribe fees in reasonable amounts sufficient to cover the
costs of administering the Act.

Texas Government Code, §411.004(3) and Texas Occupations
Code, Chapter 1956 are affected by this proposal.

$36.1.  Definitions.

The terms in this section have the following meanings when used in
this chapter unless the context clearly indicates otherwise:

(1) Act--Texas Occupations Code, Chapter 1956.

(2) Advisory letter--An informational notification of an al-
leged minor violation of statute or administrative rule for which no
disciplinary action is proposed.

(3) Applicant--A person who has applied for registration
under the Act.

(4) Business owner--A proprietor, partner, member, or in-

dividual.

(5) Commission--The Public Safety Commission.

(6) Department--The Texas Department of Public Safety.

(7) Fixed location--A building or structure for which a cer-
tificate of occupancy can be issued.

(8) Immediate family member--A parent, child, sibling, or

Spouse.

(9) Military service member, military veteran, and mili-
tary spouse--Have the meanings provided in Texas Occupations Code,
55.001.

(10) On-site representative--A person responsible for the
day-to-day operation of the location.

(11) Person--A corporation, organization, agency, business
trust, estate, trust, partnership, association, holder of a certificate of
registration, an individual, or any other legal entity.

(12) Personal identification document--Has the meanings
provided by Texas Occupations Code, §1956.001(8) of the Act.
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(13) Program--Texas Metals Program.

(14) Registrant--A person who holds a certificate of regis-
tration under the Act.

(15) Revocation--The withdrawal of authority to act as a
metal recycling entity under the Act.

(16) Statutory agent--The natural person to whom any legal
notice may be delivered for each location.

(17) Suspension--A temporary cessation of the authority to
act as a metal recycling entity under the Act.

§36.2. Notice.

(a) The department is entitled to rely on the mailing and elec-
tronic mail address currently on file for all purposes relating to notifi-
cation. The failure to maintain a current mailing and electronic mail
address with the department is not a defense to any action based on the
registrant's, statutory agent's, or applicant's failure to respond.

(b) Service upon the registrant, applicant or statutory agents of
notice is complete and receipt is presumed upon the date the notice is
sent, if sent before 5:00 p.m. by facsimile or electronic mail, and the
department receives confirmation of the transmission. If the notice is
received after 5:00 p.m. or on a weekend or holiday, it is considered
received on the next business day. Receipt is presumed three (3) days
following the date sent, if by regular United States mail.

(¢) The department shall notify the applicant of the denial of
an application for a certificate of registration or renewal application
for a certificate of registration and the registrant or statutory agent of
advisory letters, reprimands, suspensions, or revocations of certificates
of registration by certified mail, return receipt requested.

§36.3.  Address on File.

(a) All registrants or applicants at all times shall maintain on
file with the department their current mailing and principal place of
business address. The principal place of business address must be a
physical address and may not be a post office box.

(b) The current mailing address for a statutory agent at all
times shall be on file with the department.

(c) All registrants, applicants, and statutory agents at all times
shall maintain on file with the department a current and valid electronic
mail address.

(d) All registrants, applicants, and statutory agents shall notify
the department of any change of their mailing or electronic mail address
using the department's online application prior to the effective date of
the change of address.

§36.4.  Forms.

(a) All forms required by the department must be completed
legibly and in English.

(b) Except as provided in subsection (c¢) of this section, in-
formation submitted pursuant to the requirements of §1956.0382(b) or
§1956.032(a)(3)(B) of the Act must be on a department approved form.

(¢) Inlieu of a form required by subsection (b) of this section,
a person may submit to the department a waiver requesting approval to
use an alternative form that contains information substantially consis-
tent with that required by subsection (b) of this section.

(d) The name or State Seal of Texas or the name or seal of
the Texas Department of Public Safety shall not be displayed on any
alternative form.

(¢) The digital photograph required on a form pursuant to
§1956.0382(b) of the Act must be in color.

(f) A waiver to use an alternative form must be submitted in a
manner prescribed by the department.

(g) A person is not authorized to use an alternative form de-
scribed in subsection (¢) of this section without first obtaining written
approval of the department.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 2,
2015.

TRD-201503551

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 424-5848

¢ ¢ ¢

SUBCHAPTER B. CERTIFICATE OF
REGISTRATION
37 TAC §§36.11 - 36.18

The Texas Department of Public Safety (the department) pro-
poses new §§36.11 - 36.18, concerning Certificate of Registra-
tion. The proposed new Subchapter B is intended to reorganize
and update the rules governing the metals program and to gen-
erally improve the clarity of the related rules.

Suzy Whittenton, Chief Financial Officer, has determined that
for each year of the first five-year period these rules are in effect
there will be no fiscal implications for state or local government,
or local economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses or micro-businesses
required to comply with these rules as proposed. There is no an-
ticipated economic cost to individuals who are required to comply
with the rules as proposed. There is no anticipated negative im-
pact on local employment.

In addition, Ms. Whittenton has also determined that for each
year of the first five-year period the rules are in effect, the public
benefit anticipated as a result of enforcing the rules will be that
the public will be informed of new requirements concerning the
metals program and the rules will be updated to reflect all recent
legislative changes.

The department has determined that this proposal is not a "ma-
jor environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure and
that may adversely affect, in a material way, the economy, a sec-
tor of the economy, productivity, competition, jobs, the environ-
ment or the public health and safety of a state or a sector of the
state. This proposal is not specifically intended to protect the en-
vironment or reduce risks to human health from environmental
exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
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the department is not required to complete a takings impact as-
sessment regarding this proposal.

Comments on this proposal may be submitted to Steve
Moninger, Regulatory Services Division, Department of Public
Safety, P.O. Box 4087, MSC-0246, Austin, Texas 78773-0246,
or by email at https://www.txdps.state.tx.us/rsd/contact/de-
fault.aspx. Select "Texas Metals Program". Comments must
be received no later than thirty (30) days from the date of
publication of this proposal.

This proposal is made pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission to
adopt rules considered necessary for carrying out the depart-
ment's work, Texas Occupations Code, §1956.013, which al-
lows the commission to adopt rules establishing minimum re-
quirements for registration and adopt required forms; and Texas
Occupations Code, §1956.014, which allows the commission
to prescribe fees in reasonable amounts sufficient to cover the
costs of administering the Act.

Texas Government Code, §411.004(3) and Texas Occupations
Code, Chapter 1956 are affected by this proposal.

§$36.11.  Application for Certificate of Registration.

(a) A certificate of registration may only be obtained through
the department's online application process.

(b) The application for certificate of registration must include,
but is not limited to:

(1) Criminal history disclosure of all convictions and de-

(e) A new certificate of registration may be issued at the same
location where a previous owner's registration as a metals recycling
entity is pending or currently serving a suspension, revocation, or is
subject to a pending administrative action if the applicant submits an
affidavit stating the previous owner who is the subject of the suspen-
sion, revocation, or other pending administrative action, has no, nor
will have any, direct involvement or influence in the business of the
metals recycling entity. The affidavit must contain the statement that
the affiant understands and agrees that in the event the department dis-
covers the previous registration holder is involved in the business of
metals recycling entity at that location, the certificate of registration
will be revoked pursuant to §36.53 of this title (relating to Revocation
of a Certificate of Registration). In addition to the affidavit, when the
change of ownership of the metals recycling entity is by lease of the lo-
cation, the applicant seeking a certificate of registration must provide
a copy of the lease agreement included with the application for certifi-
cation of registration.

(f) The failure of an applicant to meet any of the conditions
of subsections (a) - (e) of this section will result in rejection of the
application as incomplete.

(g) An applicant for a certificate of registration is not autho-
rized to engage in any activity for which a certificate of registration is
required prior to being issued a certificate of registration by the depart-
ment.

§36.12.  Statutory Agent Disclosure.

(a) Statutory agent disclosure information must be submitted
by all applicants for each location at which the applicant is seeking to
conduct business. Each person applying for a certificate of registration

ferred adjudications for each person listed as a business owner engaged

must designate a natural person as the statutory agent and provide a

in the regular course of business of a metal recycling entity on the ap-

physical address where that natural person may be located. This ad-

plication;

(2) Proof of ownership and current status as required by the
department, including but not limited to, a current Certificate of Exis-

dress may not be a post office box.

(b) Modification of the statutory agent disclosure information
must be submitted using the department's online application and all

tence or Certificate of Authority from the Texas Office of the Secretary

required fees must be paid pursuant to §36.17 of this title (relating to

of State and a Certificate of Good Standing from the Texas Comptroller

Fees), prior to the effective date of the change.

of Public Accounts;

(3) All fees required pursuant to §36.17 of this title (relat-
ing to Fees);
(4) A copy of any license or permit required by a county,

municipality, or political subdivision of this state in order to act as a
metal recycling entity in that county or municipality;

(5) Proofoftraining pursuant to §36.34 of'this title (relating
to Texas Metals Program Recycler Training); and

(6) A statutory agent disclosure pursuant to §36.12 of this
title (relating to Statutory Agent Disclosure).

(c) Applicants proposing to conduct business at more than one

§36.13.  Change in Ownership.

(a) The department must be notified of any change in owner-
ship structure or registrant status within five (5) business days of the
effective date of the change. Notification must be through the depart-
ment's online application. All fees required pursuant to §36.17 of this
title (relating to Fees) must be paid at the time of notification.

(b) The registrant must submit amended proof of ownership
and status as required by the department.

$36.14.  Application Review.

(a) If an incomplete application is received, the applicant will
be notified of the deficiency and provided twenty (20) calendar days
after receipt of notice to submit the missing information. If an applicant

(1) location must complete an application for each location and obtain

fails to furnish the missing information within twenty (20) calendar

a certificate of registration for each location. An applicant proposing

days, the application will be rejected as incomplete.

to conduct business at more than one (1) location is only required to
comply with the requirement of subsection (b)(5) of this section for the
initial location at which they are seeking to conduct business.

(d) A new certificate of registration for a metals recycling en-
tity may not be issued if the applicant's immediate family member's
registration as a metals recycling entity, at that same location, is cur-

(b) An application is complete when:

(1) Tt contains all of the items required pursuant to §36.11
of this title (relating to Application for Certificate of Registration);

(2) It conforms to the Act, this chapter, and the program's
instructions;

rently suspended or revoked, or is subject to a pending administrative
action, unless the applicant submits an affidavit stating the family mem-
ber who is the subject of the suspension, revocation or pending action,
has no, nor will have any, direct involvement or influence in the busi-
ness of the metals recycling entity.

(3) All fees have been paid pursuant to §36.17 of this title
(relating to Fees);

(4) All requests for additional information have been satis-
fied; and
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(5) Proofoftraining has been completed pursuant to §36.34

A certificate of registration that has been expired for more than ninety

of this title (relating to Texas Metals Program Recycler Training).

§36.15.  Term of Certificate of Registration.

(a) A certificate of registration is valid for two (2) years from
the date of issuance.

(b) A person whose certificate of registration has expired may
not act as a metal recycling entity, represent to the public that the person
is a metal recycling entity, or perform collections until the certificate
has been renewed.

(c) A registrant must display a copy of the current, certificate
of registration in a manner clearly visible to anyone authorized to in-
spect pursuant to §1956.035(b)(2) of the Act.

§36.16. Renewal of Certificate of Registration.

(a) To renew a certificate of registration, an application for re-
newal and the appropriate renewal fee must be submitted prior to the
certificate's expiration date but not more than forty-five (45) days be-

(90) days but less than one (1) year may be renewed by submitting a
renewal application using the department's online application and by

paying $1,000.

(5) Add or change location. A $500 fee is assessed each
time a metal recycling entity adds or changes a fixed location.

(b) Payment of fees shall be in the manner prescribed by the
department. If payment is dishonored or reversed prior to issuance of
the certificate, the application will be rejected as incomplete. If the
certificate of registration has been issued prior to the payment being
dishonored or reversed, revocation proceedings will be initiated pur-
suant to §36.53 of this title (relating to Revocation of Certificate of
Registration). The department may dismiss a pending revocation pro-
ceeding upon receipt of payment of the full amount due, including any
additional processing fees.

(c) Except as authorized pursuant to §36.41 of this title (relat-
ing to Military Exemption from Penalty for Failure to Renew in Timely

fore the expiration date of the current certificate of registration.

(b) A certificate of registration that has been expired less than
one (1) year may be renewed by submitting an application for renewal

Manner) no exemption from a penalty for failure to renew a registra-
tion before expiration is authorized.

$36.18.  Adding or Changing Locations.

and the appropriate renewal fee pursuant to §36.17 of this title (relating

to Fees).

(c) A certificate of registration that has expired for one (1) year
or more may not be renewed. An application for a new certificate of
registration must be submitted according to the procedures pursuant to
§36.11 of this title (relating to Application for Certificate of Registra-
tion) and by paying the appropriate fees pursuant to §36.17 of this title.

(d) To renew a certificate of registration, registrants must sub-
mit proof of training pursuant to §36.34 of this title (relating to Texas
Metals Program Recycler Training). The department may waive this
requirement if there have been no significant updates since the previ-

ous training.
(e) Except as authorized pursuant to §36.42 of this title (relat-

ing to Extension of Registration Renewal Deadlines for Military Ser-
vice Members) no extension for registration renewal is authorized.

(f) Anapplicant for a renewal of certificate of registration that
is expired is not authorized to engage in any activity for which a reg-
istration is required prior to being issued a renewal certificate of regis-
tration by the department.

§36.17.  Fees.

(a) The department has prescribed the following non-refund-
able fees for purposes of administering the Act:

(1) Initial application. A $500 fee is assessed for each ap-
plication for a new certificate of registration. Applicants conducting
business at more than one (1) location must apply for a new certificate
of registration and submit a $500 fee for each location.

(2) Statutory agent disclosure. A $10 fee is assessed each
time statutory agent disclosure information is filed, without an initial
application or application for renewal.

(3) Change in ownership. A $10 fee is assessed each time
change of ownership information is filed, without an initial application
or application for renewal.

(4) Renewal certificate of registration. A $500 fee is as-
sessed for each location renewing a certificate of registration in accor-
dance with §36.16 of this title (relating to Renewal of Certificate of
Registration). A certificate of registration that has been expired for
ninety (90) days or less may be renewed by submitting a renewal ap-
plication using the department's online application and by paying $750.

To conduct business at a new or additional location a registrant must
apply for a certificate of registration for each location, pay all fees re-
quired pursuant to §36.17 of this title (relating to Fees), and obtain a
certificate of registration pursuant to §36.11 (relating to Application for
Certificate of Registration) for each location.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 2,
2015.

TRD-201503553

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 424-5848

¢ ¢ ¢

SUBCHAPTER C. PRACTICE BY
CERTIFICATE HOLDERS AND REPORTING
REQUIREMENTS

37 TAC §§36.31 - 36.37

The Texas Department of Public Safety (the department) pro-
poses new §8§36.31 - 36.37, concerning Practice by Certificate
Holders and Reporting Requirements. The proposed new Sub-
chapter C is intended to reorganize and update the rules govern-
ing the metals program and to generally improve the clarity of the
related rules. The proposed new sections also are intended to
implement the requirements of House Bill 2187, enacted by the
84th Texas Legislature. The bill requires changes in payment
methods and the use of a cash transaction card. The proposal
reflects such changes as well as minor changes proposed for
the purposes of clarification.

Suzy Whittenton, Chief Financial Officer, has determined that
for each year of the first five-year period these rules are in effect

40 TexReg 6312 September 18, 2015 Texas Register



there will be no fiscal implications for state or local government,
or local economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses or micro-businesses
required to comply with these rules as proposed. There is no an-
ticipated economic cost to individuals who are required to comply
with the rules as proposed. There is no anticipated negative im-
pact on local employment.

In addition, Ms. Whittenton has also determined that for each
year of the first five-year period the rules are in effect, the pub-
lic benefit anticipated as a result of enforcing the rules will that
the public will be informed of new requirements concerning the
metals program and the rules will be updated to reflect all recent
legislative changes.

The department has determined that this proposal is not a "ma-
jor environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure and
that may adversely affect, in a material way, the economy, a sec-
tor of the economy, productivity, competition, jobs, the environ-
ment or the public health and safety of a state or a sector of the
state. This proposal is not specifically intended to protect the en-
vironment or reduce risks to human health from environmental
exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the department is not required to complete a takings impact as-
sessment regarding this proposal.

Comments on this proposal may be submitted to Steve
Moninger, Regulatory Services Division, Department of Public
Safety, P.O. Box 4087, MSC-0246, Austin, Texas 78773-0246,
or by email at hitps//www.txdps.state.tx.us/rsd/contact/de-
fault.aspx. Select "Texas Metals Program." Comments must
be received no later than thirty (30) days from the date of
publication of this proposal.

This proposal is made pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission to
adopt rules considered necessary for carrying out the depart-
ment's work, Texas Occupations Code, §1956.013, which al-
lows the commission to adopt rules establishing minimum re-
quirements for registration and adopt required forms; and Texas
Occupations Code, §1956.014, which allows the commission
to prescribe fees in reasonable amounts sufficient to cover the
costs of administering the Act.

Texas Government Code, §411.004(3) and Texas Occupations
Code, Chapter 1956 are affected by this proposal.

§36.31.  Reporting Requirements.

Not later than the second (2nd) working day after the date of purchase
or other acquisition of regulated material for which a record is required
pursuant to §1956.033 of the Act, the entity shall collect and submit to
the department an electronic transaction report using the department's
online reporting system. The report must contain the statutorily re-
quired documentation. In addition, the address of the individual from
whom the regulated material is purchased must be a physical address.
This address must not be a post office box.

§36.32.  Exemption from Electronic Reporting.

(a) A metal recycling entity unable to comply with the elec-
tronic reporting requirements may request an exemption from the re-
quirement. The request must be in the form of an affidavit stating the

entity does not have an available and reliable means of submitting the
transaction report electronically. In addition, the request must clearly
describe the metal recycling entity's technological inadequacies, ex-
plain why those inadequacies cannot be remedied, and include docu-
mentation establishing the financial hardship associated with compli-
ance.

(b) If an exemption is granted, the entity must file reportable
transactions with the department on an approved form. The exemption
will remain in effect for no longer than twelve (12) months, beginning
the first (1st) day of the month following the month the exemption was
granted. A new exemption must be requested annually in writing.

(¢) The department may rescind an exemption if the reasons
underlying the exemption no longer exist.

§36.33.  Documentation on Fire-Salvaged Insulated Communications
Wire.

Pursuant to §1956.032(a)(5) and (h) of the Act, a person attempting
to sell insulated communications wire that has been burned wholly or
partly to remove the insulation must display to the purchasing metal
recycling entity documentation of the seller's ownership of the property
at which the fire occurred or an affidavit from the owner reflecting the
owner's consent for the material to be removed and sold.

§36.34.  Texas Metals Program Recycler Training.

Before receiving a certificate of registration pursuant to §36.11 of this
title (relating to Application for Certificate of Registration) or renewal
of certificate of registration pursuant to §36.16 of this title (relating to
Renewal of Certificate of Registration), all applicants and registrants
must satisfactorily complete the department's Texas Metals Program
Recycler Training. A copy of the proof of training for registrants must
be maintained at the place of business and available for inspection by
anyone authorized to inspect pursuant to §1956.035(b)(2) of the Act.

$36.35.  Payment by Metal Recycling Entity.

A check or money order issued to a seller pursuant to §1956.0381(a)(3)
or §1956.0381(a)(4) of the Act must not be cashed by a metal recycling
entity or at a metal recycling entity location.

§36.36.  Standards of Conduct.

(a) Pursuant to §1956.035 of the Act, a metal recycling entity
shall cooperate fully with any investigation or inspection conducted by
a peace officer, a representative of the department, or a representative
of a county, municipality, or political subdivision that issues a license
or permit under §1956.003(b) of the Act.

(b) Pursuant to §1956.035 of the Act, a metal recycling entity
shall permit access during normal business hours to a person authorized

to inspect.
(c) A metal recycling entity must not purchase, sell, or possess

any regulated material that reasonably could have been known to con-
tain a substance as defined by Texas Penal Code, §46.01(2).

(d) If convicted of a disqualifying offense pursuant to §36.55
of this title (relating to Disqualifying Offenses), an applicant or regis-
trant shall notify the department within seventy-two (72) hours of the
conviction. Notification shall be made in a manner prescribed by the

department.

(¢) Any violation of subsection (a), (b), or (¢) of this section
by a business owner, or on-site representative will be construed as a
violation by the registrant.

§36.37.  Cash Transaction Card.

(a) In addition to the requirements pursuant to §1956.0382(d)
of the Act, a cash transaction card must be laminated or made of a rigid
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plastic or other durable material that will preserve the legibility of the
information contained on the card. All information on the card must
be legible and in English.

(b) The name of the metal recycling entity issuing the card and
their state issued registration number must be included on the front of
the card.

(c) The Texas state seal or the name or insignia of the depart-
ment must not be displayed as part of a cash transaction card other than
such items prepared or issued by the department.

(d) The digital photograph required pursuant to
§1956.0382(d)(2)of the Act, must be the same digital photograph
required pursuant to §1956.0382(b)(3) and it must be in color.

(e) A cash transaction card required by a local law, regulation,
or ordinance consistent with §1956.0382(d) of the Act that is issued
subsequent to the effective date of this section must comply with this
section. Any such card issued prior to the effective date of this section
need not comply with this section so long as it remains valid and has
not expired, unless more than two (2) years have passed since the date
of issuance.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 2,
2015.

TRD-201503554

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 424-5848

¢ ¢ ¢

SUBCHAPTER D. MILITARY EXEMPTIONS
37 TAC §§36.41 - 36.44

The Texas Department of Public Safety (the department) pro-
poses new §§36.41 - 36.44, concerning Military Exemptions.
The proposed new Subchapter D is intended to implement the
requirements of Senate Bill 1307, enacted by the 84th Texas
Legislature. The bill requires the creation of exemptions and
extensions for occupational license applications and renewals
for military service members, military veterans, and military
spouses. The proposal reflects such changes as well as minor
changes proposed for the purposes of clarification.

Suzy Whittenton, Chief Financial Officer, has determined that
for each year of the first five-year period these rules are in effect
there will be no fiscal implications for state or local government,
or local economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses or micro-businesses
required to comply with these rules as proposed. There is no an-
ticipated economic cost to individuals who are required to comply
with the rules as proposed. There is no anticipated negative im-
pact on local employment.

In addition, Ms. Whittenton has also determined that for each
year of the first five-year period the rules are in effect, the public
benefit anticipated as a result of enforcing the rules will be that

the public will be informed of new requirements concerning the
metals program and the rules will be updated to reflect all recent
legislative changes.

The department has determined that this proposal is not a "ma-
jor environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure and
that may adversely affect, in a material way, the economy, a sec-
tor of the economy, productivity, competition, jobs, the environ-
ment or the public health and safety of a state or a sector of the
state. This proposal is not specifically intended to protect the en-
vironment or reduce risks to human health from environmental
exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the department is not required to complete a takings impact as-
sessment regarding this proposal.

Comments on this proposal may be submitted to Steve
Moninger, Regulatory Services Division, Department of Public
Safety, P.O. Box 4087, MSC-0246, Austin, Texas 78773-0246,
or by email at hitps://www.txdps.state.tx.us/rsd/contact/de-
fault.aspx. Select "Texas Metals Program". Comments must
be received no later than thirty (30) days from the date of
publication of this proposal.

These rules are proposed pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission to
adopt rules considered necessary for carrying out the depart-
ment's work, Texas Occupations Code, §1956.013, which al-
lows the commission to adopt rules establishing minimum re-
quirements for registration and adopt required forms; and Texas
Occupations Code, §1956.014, which allows the commission
to prescribe fees in reasonable amounts sufficient to cover the
costs of administering the Act.

Texas Government Code, §411.004(3) and Texas Occupations
Code, Chapter 1956 are affected by this proposal.

§36.41.  Military Exemption from Penalty for Failure to Renew in
Timely Manner.

A person who holds a certificate of registration issued under the Act
is exempt from any increased fee or other penalty imposed by the de-
partment for failing to renew the certificate of registration in a timely
manner, if the person establishes to the satisfaction of the department
the person failed to renew the certificate of registration in a timely man-
ner because the person was serving as a military service member.

$36.42.  Extension of Registration Renewal Deadlines for Military
Service Members.

A military service member who holds a certificate of registration issued
under the Act is entitled to two (2) years of additional time to complete
any requirement related to the renewal of the military service member's
certificate of registration.

§36.43.  Alternative Registration Procedures for Military Service
Members, Military Veterans, and Military Spouses.

An applicant who is a military service member, military veteran, or
military spouse may apply for a certificate of registration under this
section if the applicant:

(1) Establishes to the satisfaction of the department that the
applicant holds a current certificate of registration or the equivalent is-
sued by another jurisdiction with requirements substantially equivalent
to the Act's requirements for the certificate of registration; or
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(2) Within the five (5) years preceding the application date
held the certificate of registration in this state.

§36.44.  Credit for Military Experience and Training.

(a) Verified military service, training, or education that relates
to registration as a metal recycling entity will be credited toward the
respective experience or training requirements.

(b) This section does not apply to an applicant who:

(1) holds a restricted licensed issued by another jurisdic-

tion; or

(2) isineligible for the registration or license under the Act
or this chapter, based on a disqualifying criminal history.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 2,
2015.

TRD-201503555

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 424-5848

¢ ¢ ¢

SUBCHAPTER E. DISCIPLINARY
PROCEDURES AND ADMINISTRATIVE
PROCEDURES

37 TAC §§36.51 - 36.60

The Texas Department of Public Safety (the department) pro-
poses new §§36.51 - 36.60, concerning Disciplinary Procedures
and Administrative Procedures. The proposed new Subchap-
ter E is intended to reorganize and update the rules governing
the metals program and to generally improve the clarity of the
related rules. The proposed new sections are also intended to
implement the requirements of House Bill 2187, enacted by the
84th Texas Legislature. The bill allows for the imposition of ad-
ministrative penalties in addition to other administrative actions.
The proposal reflects such changes as well as minor changes
proposed for the purposes of clarification.

Suzy Whittenton, Chief Financial Officer, has determined that
for each year of the first five-year period these rules are in effect
there will be no fiscal implications for state or local government,
or local economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses or micro-businesses
required to comply with these rules as proposed. There is no an-
ticipated economic cost to individuals who are required to comply
with the rules as proposed. There is no anticipated negative im-
pact on local employment.

In addition, Ms. Whittenton has also determined that for each
year of the first five-year period the rules are in effect, the public
benefit anticipated as a result of enforcing the rules will be that
the public will be informed of new requirements concerning the
metals program and the rules will be updated to reflect all recent
legislative changes.

The department has determined that this proposal is not a "ma-
jor environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure and
that may adversely affect, in a material way, the economy, a sec-
tor of the economy, productivity, competition, jobs, the environ-
ment or the public health and safety of a state or a sector of the
state. This proposal is not specifically intended to protect the en-
vironment or reduce risks to human health from environmental
exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the department is not required to complete a takings impact as-
sessment regarding this proposal.

Comments on this proposal may be submitted to Steve
Moninger, Regulatory Services Division, Department of Public
Safety, P.O. Box 4087, MSC-0246, Austin, Texas 78773-0246,
or by email at https://www.txdps.state.tx.us/rsd/contact/de-
fault.aspx. Select "Texas Metals Program". Comments must
be received no later than thirty (30) days from the date of
publication of this proposal.

These rules are proposed pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission
to adopt rules considered necessary for carrying out the de-
partment's work, Texas Occupations Code, §1956.013, which
allows the commission to adopt rules establishing minimum re-
quirements for registration and adopt required forms; and Texas
Occupations Code, §1956.014, which allows the commission
to prescribe fees in reasonable amounts sufficient to cover the
costs of administering the Act, and Texas Occupations Code,
§1956.041, as amended by House Bill 2187, 84th Legislative
Session, effective September 1, 2015, which authorizes the
commission to impose administrative penalties for certain viola-
tions of the Act.

Texas Government Code, §411.004(3) and Texas Occupations
Code, Chapter 1956 are affected by this proposal.

$36.51.  Denial of Application for Certificate of Registration.

(a) The department may deny an application for a certificate
of registration if:
(1) The applicant attempts to obtain a certificate of registra-

tion by means of fraud, misrepresentation, or concealment of a material
fact;

(2) The applicant has sold, bartered, or offered to sell or
barter a certificate of registration;

(3) The applicant is ineligible pursuant to §36.55 of this
title (relating to Disqualifying Offenses);

(4) The applicant's certificate of registration was revoked
within two (2) years prior to the date of application; or

(5) The applicant operated a metal recycling entity in vio-
lation of §1956.021 of the Act and, after notice of the violation, failed
to obtain a registration required by the Act.

(b) Upon the denial of an application under this section, an ap-
plicant may request a hearing before the department pursuant to §36.56
of this title (relating to Informal Hearings).

§36.52.  Advisory Letters, Reprimands and Suspensions of a Certifi-
cate of Registration.
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(a) The department may reprimand a person who is registered
under the Act or suspend a certificate of registration of a person who is

(a) Except as provided in subsection (b) of this section, a per-
son whose certificate of registration has been revoked may not be re-

registered under the Act if the person:

(1) Fails to submit the required reports to the department
pursuant to §1956.036 of the Act;

(2) Willfully or knowingly submits false, inaccurate, or in-
complete information to the department on the reports submitted pur-
suant to §1956.036 of the Act;

(3) Fails to preserve the records required pursuant to
§1956.034 of the Act; or

(4) Violates the Act or this chapter.

(b) For the first (1st) violation of subsection (a) of this sec-
tion, the person may receive a written reprimand in the form of a letter
notifying the person of the violation and directing the person to imme-

certified earlier than two (2) years from the date of revocation.

(b) A person whose certificate of registration has been revoked
for a dishonored or reversed payment, as provided under §36.53(a)(5)
of'this title (relating to Revocation of a Certificate of Registration), may
reapply at any time. Approval of the application is contingent upon re-
ceipt of payment of the full amount due, including any additional pro-
cessing fees resulting from the prior dishonored or reversed payment.

(c) A person whose certificate of registration has been revoked
must follow the procedures pursuant to §36.11 of this title (relating to
Application for Certificate of Registration) for new applications includ-
ing proof of training pursuant to §36.34 of this title (relating to Texas
Metals Program Recycler Training).

$36.55.  Disqualifying Offenses.

diately remedy the violation.

(c) For a second (2nd) violation of subsection (a) of this sec-
tion occurring within two (2) years of an earlier violation for which a
final order has been issued, the person's certificate of registration may
be suspended for a period not to exceed three (3) months.

(d) For a third (3rd) violation of subsection (a) of this section
occurring within two (2) years of two (2) earlier violations for which
final orders have been issued, the person's certificate of registration may
be suspended for a period not to exceed six (6) months.

(e) Upon receipt of a notice of reprimand or suspension under
this section, a person may request a hearing before the department pur-
suant to §36.56 of this title (relating to Informal Hearings). The failure
to timely appeal the proposed action will result in the issuance of a final
order.

(f) In lieu of a reprimand imposed pursuant to subsection (b)
of this section, the person may receive an advisory letter.

(g) Upon issuance of a final order for any violation of this sec-
tion, the department may require a person to complete training pursuant
to §36.34 of this title (relating to Texas Metals Program Recycler Train-
ing).

$36.53.  Revocation of a Certificate of Registration.

(a) The department may revoke a certificate of registration of
a person who is registered under the Act if the person:

(1) Commits multiple violations of the same type pursuant
to §36.52(a) of this title (relating to Advisory Letters, Reprimands and
Suspensions of a Certificate of Registration);

(2) Obtains a certificate of registration by means of fraud,
misrepresentation, or concealment of a material fact;

(3) Sells, barters, or offers to sell or barter a certificate of
registration;

(4) Is convicted of a disqualifying felony or misdemeanor
offense pursuant to §36.55 of this title (relating to Disqualifying Of-
fenses); or

(5) Submits to the department a payment that is dishonored,

(a) Pursuant to Texas Occupations Code, §53.021(a)(1), the
department may revoke a certificate of registration or deny an applica-
tion for a certificate of registration if the applicant, registrant, and/or
business owner thereof has been convicted of a felony or misdemeanor
that directly relates to the duties and responsibilities of a metal recy-

cling entity.

(b) The department has determined the types of offenses de-
tailed in this subsection directly relate to the duties and responsibili-
ties of metal recycling entities. A conviction for an offense within one
(1) or more of the following categories may result in the denial of an
application (initial or renewal) for a certificate of registration or the
revocation of a certificate of registration. The Texas Penal Code ref-
erences provided in this section are for illustrative purposes and are
not intended to exclude similar offenses in other state or federal codes.
The types of offenses directly related to the duties and responsibilities
of metal recycling entities include, but are not limited to:

(1) Arson, Criminal Mischief, and other Property Damage
or Destruction (Texas Penal Code, Chapter 28);

(2) Burglary and Criminal Trespass (Texas Penal Code,
Chapter 30);

(3) Theft (Texas Penal Code, Chapter 31);
(4) Fraud (Texas Penal Code, Chapter 32);

(5) Bribery and Corrupt Influence (Texas Penal Code,
Chapter 36);

(6) Perjury and Other Falsification (Texas Penal Code,
Chapter 37);

(7) _Any violation of Texas Occupations Code, §1956.038
or §1956.040;

(8) Prohibited Weapon - Explosive Weapon (Texas Penal
Code, §46.05(a)(1); and

(9) Component of Explosives (Texas Penal Code, §46.09).

(c) A felony conviction for one of the offenses listed in subsec-
tion (b) of this section, a sexually violent offense as defined by Texas
Code of Criminal Procedure, Article 62.001, or an offense listed in

reversed, or otherwise insufficient or invalid.

(b) Upon receipt of notice of revocation under this section, a
person may request a hearing before the department pursuant to §36.56
of this title (relating to Informal Hearings).

§36.54.  Recertification After Revocation.

Texas Code of Criminal Procedure, Article 42.12, §3(g), is disquali-
fying for ten (10) years from the date of the conviction, unless a full
pardon has been granted under the authority of a state or federal official
and not only by statutory effect.

(d) A misdemeanor conviction for one of the offenses listed
in subsection (b) of this section or a substantially similar offense is
disqualifying for five (5) years from the date of conviction.
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(e) Forthe purposes of this chapter, all references to conviction

$§36.60. Administrative Penallties.

are to those for which the judgment has become final.

(f) A certificate of registration may be revoked for the impris-
onment of the registrant following a felony conviction, felony com-
munity supervision revocation, revocation of parole, or revocation of
mandatory supervision for an offense that does not relate to the occu-
pation of metal recycling and is disqualifying for five (5) years from
the date of the conviction.

(g) The department may consider the factors specified in Texas
Occupations Code, §53.022 and §53.023 in determining whether to
grant, deny, or revoke any certificate of registration.

§36.56.  Informal Hearings.

(a) A person who receives notice of the department's intention
to deny an application for a certification of registration to suspend or
revoke a certificate of registration to be reprimanded, or to be prohib-
ited from paying cash for a purchase of regulated material pursuant to
§1956.036(e) of the Act, may appeal the decision by requesting an in-

formal hearing.

(b) The request for hearing must be submitted by mail, fac-
simile, or electronic mail, to the department in the manner provided on
the department's metals recycling program website within twenty (20)
calendar days after receipt of notice of denial, suspension, revocation,
or reprimand. If a written request for a hearing is not submitted within
twenty (20) calendar days of the date notice was received, the right to
a hearing under this section or §36.57 of this title (relating to Hearings
before the State Office of Administrative Hearings) is waived.

(¢) An informal hearing will be scheduled and conducted by
the department's designee.

(d) Following the informal hearing, the hearing officer will is-
sue a written statement of findings to the person at the address on file.
The result may be appealed to the State Office of Administrative Hear-
ings as provided in §36.57 of this title.

$36.57.  Hearings Before the State Office of Administrative Hearings.

The determination of the informal hearing officer may be appealed by
requesting a hearing before an administrative law judge of the State
Office of Administrative Hearings within twenty (20) calendar days of
receipt of the statement of findings. The request must be submitted in
writing by mail, facsimile, or electronic mail, to the department in the
manner provided on the metals recycling program's website.

$36.58.  Default Judgments.

Following adequate notice of a hearing on a contested case before State
Office of Administrative Hearings, failure of the respondent to appear
at the time of hearing shall entitle the department to request from the
administrative law judge an order dismissing the case from the State
Office of Administrative Hearings docket and to informally dispose of
the case on a default basis.

§36.59. Hearing Costs.

(a) In cases brought before State Office of Administrative
Hearings, in the event the respondent is adjudicated as being in viola-
tion of the Act or this chapter after a trial on the merits, the department
has authority to assess the actual costs of the administrative hearing
in addition to the penalty imposed. Such costs include, but are not
limited to, investigative costs, witness fees, deposition expenses, travel
expenses of witnesses, transcription expenses, or any other costs that
are necessary for the preparation of the department's case.

(b) The costs of transcriptions and preparation of the record
for appeal shall be paid by the respondent.

(a) In addition to or in lieu of discipline imposed pursuant to
§36.52 of this title (relating to Advisory Letters, Reprimands and Sus-
pensions of a Certificate of Registration) the department may impose
an administrative penalty on a person who violates §1956.036 of the
Act.

(b) For afirst (1st) violation, the penalty may not exceed $500.

(c) For a second (2nd) violation, within the preceding one (1)
year period, the penalty may not exceed $1,000.

(d) In determining the amount of the administrative penalty,
the department shall consider:

(1) The degree of knowledge or intent;

(2) The amount necessary to deter a future violation;

(3) Efforts to correct the violation; and

(4) Any other matter that justice may require.

() Upon receipt of a notice of administrative penalty under
this section, a person may request a hearing before the department pur-
suant to §36.56 of this title (relating to Informal Hearings). The failure
to timely appeal the proposed action will result in the issuance of a final
order.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 2,
2015.

TRD-201503557

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 424-5848

¢ L4 ¢
TITLE 43. TRANSPORTATION

PART 10. TEXAS DEPARTMENT OF
MOTOR VEHICLES

CHAPTER 219. OVERSIZE AND
OVERWEIGHT VEHICLES AND LOADS

The Texas Department of Motor Vehicles (department) pro-
poses amendments to Chapter 219, Oversize and Overweight
Vehicles and Loads, Subchapter A: §219.1, Purpose and
Scope; and §219.2, Definitions; Subchapter B: §219.10, Pur-
pose and Scope; §219.11, General Oversize/Overweight Permit
Requirements and Procedures; §219.12, Single-Trip Permits
Issued Under Transportation Code, Chapter 623, Subchapter D;
§219.13, Time Permits; and §219.14, Manufactured Housing,
and Industrialized Housing and Building Permits; Subchapter
C: §219.31, Timber Permits; Subchapter D: §219.41, Gen-
eral Requirements; §219.42, Single-Trip Mileage Permits;
§219.43, Quarterly Hubometer Permits; and §219.45, Permits
for Vehicles Transporting Liquid Products Related to Oil Well
Production; Subchapter E: §219.61, General Requirements
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for Permits for Oversize and Overweight Unladen Lift Equip-
ment Motor Vehicles; §219.62, Single Trip Mileage Permits;
and §219.63, Quarterly Hubometer Permits; Subchapter G:
§219.102, Records; and Subchapter H: §219.121, Administra-
tive Penalties; and §219.125, Settlement Agreements.

EXPLANATION OF PROPOSED AMENDMENTS

In §219.2(36), the department proposes to replace the term
"nondivisible load" with the term "nondivisible load or vehicle."
The department also proposes to replace the definition with the
definition from 23 C.F.R. §658.5 for the term "nondivisible load
or vehicle." Texas must comply with certain federal size and
weight laws and regulations to receive federal highway funding.

Amendments are made throughout Chapter 219 to use the term
"nondivisible load" or "nondivisible vehicle" where the defined
term applies. Other amendments replace the terms "nondivisi-
ble" and "non-divisible" with other language when the definition
of the term "nondivisible load or vehicle" does not apply. Amend-
ments to §219.12(b)(6) and §219.13(e)(4) make it clear that the
permit may not be used for containers, including trailers and in-
termodal containers, loaded with divisible cargo, unless the per-
mit is a single-trip permit issued for a load under §219.12(c).

An amendment is proposed to §219.11(d)(1)(E) to clarify that
a permitted vehicle or combination of vehicles may not exceed
the manufacturer's rated tire carrying capacity, unless expressly
authorized in the language on the permit.

Amendments are proposed to §219.11(d)(2)(G) to clarify the
weight requirements for trunnion axles, to add additional re-
quirements, to make it clear that there is an authorized weight
per axle, and to delete the unnecessary graphic because the
requirements are stated in §219.11(d)(2)(G).

Amendments to §219.11(e)(3) clarify that the permit authorizes
the permitted vehicle to move oversize and overweight hauling
equipment to pick up a permitted load, as well as on the return
trip after dropping off the permitted load. The permit also au-
thorizes the permitted vehicle to transport a load on the way to
pick up a permitted load and after dropping off a permitted load,
as long as the load does not exceed legal size and weight lim-
its and as long as the transport complies with the permit. Sim-
ilar amendments clarify the movement of overwidth trailers in
§219.13(c)(3).

An amendment deletes language from §219.11(e)(4)(A) re-
garding the requirement to keep the permit in the permitted
vehicle because this issue is addressed in the amendments
to §219.102(b), which applies to all permits. An amendment
deletes the remainder of §219.11(e)(4) because the depart-
ment's requirements to retain records are contained in the
department's records retention schedule. Also, some of the
language in §219.11(e)(4) is incorrect.

An amendment is proposed to delete the language in
§219.11(h)(1) and §219.13(e)(2)(D) because it is sometimes
necessary for a route to include a designated lane due to
overhead structures of varying heights.

An amendment is proposed to §219.11(k)(4)(A) to clarify the pur-
pose of the height pole.

An amendment is proposed to §219.11(k)(5) to delete the unnec-
essary example regarding escort requirements.

An amendment is proposed to §219.11(1)(4) to clarify that coun-
ties also impose curfew restrictions; however, only the curfew
restrictions listed on the permit apply to the permit.

An amendment is proposed to §219.12(b)(6) to delete the ex-
emption from the vehicle supervision fee under Transportation
Code, §623.078 for single and multiple box culverts because the
statute does not authorize this exemption.

An amendment is proposed to §219.12(b)(7)(C) to delete the un-
necessary requirement for applicants to provide the department
with a copy of the signed contract for the proposed shipment.
The proposed amendment replaces this requirement with a form
that provides the department with the necessary information.

An amendment is proposed to §219.12(c)(2) to increase the
maximum width from nine feet to 10 feet because pipe boxes
are now built slightly wider than nine feet.

An amendment is proposed to delete §219.12(d)(5) and (6) be-
cause the language is outdated. The department will permit
based on the size and weight, rather than the type of load, under
this subsection. There is no reason to treat storage tanks and
houses differently in this subsection.

An amendment is proposed to §219.13(d)(2)(B) to delete the lan-
guage regarding an exception because the department does not
issue this permit if there is more than 25 feet front overhang or
more than 30 feet rear overhang. If a vehicle and load exceed
one of these limits, a single-trip permit with a route inspection is
required.

Proposed §219.13(e)(8) implements the new annual overlength
permit authorized by Senate Bill 562, 84th Legislature, Regular
Session, 2015. Senate Bill 562 amended Transportation Code,
§623.071 and §623.076, authorizing the department to issue a
permit to a person to operate over a state highway or road a ve-
hicle or combination of vehicles with a maximum length not to ex-
ceed 110 feet and a maximum height not to exceed 14 feet. Pro-
posed §219.13(e)(8) establishes the requirements, restrictions,
and procedures regarding this new permit.

Amendments are proposed to §219.102 to update the require-
ments regarding evidence of the permit. The amendments au-
thorize an operator to provide a department inspector or a peace
officer with an electronic copy of certain permits on a wireless
communication device.

An amendment is proposed to §219.121(b)(2) to duplicate
the definition of the word "knowingly" that is used in §218.71
because Transportation Code, §643.251 governs administrative
penalties for Chapters 218 and 219.

Amendments are proposed to §219.125 to allow more flexibility
regarding settlement agreements.

Amendments are proposed throughout Chapter 219 to reflect the
role of the Texas Department of Transportation regarding per-
mits.

Amendments are proposed in more than one section because
a route must be inspected for the movement of both the vehicle
and load to make sure both the vehicle and load can safely ne-
gotiate the route.

Amendments are proposed to make the rules consistent with cur-
rent practice, current terminology, other department rules, and
current statutes. For example, amendments are proposed to add
the application requirements to obtain certain permits, and dele-
tions are proposed because permit applications are no longer
accepted at cash collection offices. Amendments are also pro-
posed to correct cross-references.
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Amendments are also proposed to delete language that repeats
language found in other parts of Chapter 219 and in statute.
Also, the department proposes to reorganize portions of Chapter
219 for clarity. Further, the department proposes to restructure
portions of Chapter 219 due to deletions and additions.

FISCAL NOTE

Linda M. Flores, Chief Financial Officer, has determined that for
each of the first five years the amendments as proposed are in
effect, there will be minimal fiscal implications for state or local
governments as a result of enforcing or administering the pro-
posed amendments. The department proposes to delete the ex-
emption from the vehicle supervision fee for single and multiple
box culverts in §219.12(b)(6). This deletion may slightly increase
the amount of vehicle supervision fees that the department col-
lects.

Jimmy Archer, Director of the Motor Carrier Division, has certi-
fied that there will be no impact on local economies or overall
employment as a result of enforcing or administering the pro-
posed amendments.

PUBLIC BENEFIT AND COST

Mr. Archer has also determined that for each year of the first
five years the amendments as proposed are in effect, the public
benefit anticipated as a result of enforcing or administering the
amendments will be a process by which a person can obtain an
annual extended length permit, as well as permit requirements
and restrictions which help protect the state highways and assist
with enforcement of the size and weight laws and rules. In addi-
tion, the public will benefit from updated rules that are consistent
with the applicable statutes, regulations, and current practice.
The public and the regulated industry will benefit because cer-
tain unnecessary requirements and limitations are proposed to
be deleted from Chapter 219. The regulated industry will ben-
efit because the language expressly authorizes the operator to
display an electronic copy of certain permits on a wireless com-
munications device, upon request from a department inspector
or a peace officer.

For each of the first five years the proposed amendments are
in effect, there are no anticipated economic costs for persons
required to comply with the amendments as proposed. There
will be no adverse economic effect on small businesses or micro-
businesses.

Transportation Code, §623.078 does not authorize the depart-
ment to provide an exemption from the vehicle supervision
fee. So, the proposed deletion of the exemption from this fee
in §219.12(b)(6) for single and multiple box culverts does not
result in: 1) an anticipated economic cost for persons required
to comply with this amendment; or 2) an adverse economic
effect on small businesses or micro-businesses.

The proposed definition for "nondivisible load or vehicle" applies
to certain vehicles and loads that are authorized to travel on the
following: 1) the national system of interstate and defense high-
ways (interstate); and 2) the classes of qualifying federal-aid
primary system highways designated by the U.S. Secretary of
Transportation under 49 U.S.C. §31111(e) (federal-aid primary
system highways). The current definition of a "nondivisible load"
in §219.2(36) does not apply to the permits authorized by Trans-
portation Code, §623.071 for such vehicles and loads. Because
these permits authorize the transportation of vehicles and loads
on the interstate and the federal-aid primary system highways,

the department complies with the federal laws and regulations
regarding weight and length limits.

The federal weight and length limits are incorporated into the
Texas statutes, so Texas can receive federal highway funding
through the Texas Department of Transportation. According to
23 U.S.C. §141, Texas risks the loss of federal highway funding
if Texas doesn't adequately enforce such state laws on the in-
terstate and the federal-aid primary system highways, which are
part of the state highway system.

Transportation Code, §621.101 incorporates the federal axle
weight limits, the gross weight limit, and the bridge formula. The
federal law and regulations authorize a state to issue a special
permit to exceed the federal axle weight, gross weight, and
bridge formula for nondivisible loads or vehicles. See 23 U.S.C.
§127(a)(2) and 23 C.F.R. §658.5 and §658.17(h). Proposed
amendments regarding "nondivisible load" and "nondivisible
vehicle" expressly incorporate the definition for these terms
found in 23 C.F.R. §658.5.

Transportation Code, Subtitle E, incorporates the federal length
limits. The federal law and regulations authorize a state to is-
sue a special permit to exceed certain length limits if the vehicle
or load is nondivisible. See 49 U.S.C. §31112(b) and 23 C.F.R.
§658.5 and §658.23(d). Proposed amendments regarding "non-
divisible load" and "nondivisible vehicle" expressly incorporate
the definition for these terms found in 23 C.F.R. §658.5.

For these reasons, the proposed amendments regarding "non-
divisible load" and "nondivisible vehicle" do not result in: 1) an
anticipated economic cost for persons required to comply with
these amendments; or 2) an adverse economic effect on small
businesses or micro-businesses. In addition, an Economic
Impact Statement and Regulatory Flexibility Analysis is not
required for the proposed amendments regarding "nondivisible
load" and "nondivisible vehicle" because Texas risks the loss
of federal highway funding if Texas doesn't adequately enforce
all state laws regarding maximum vehicle size and weight in
accordance with 23 U.S.C. §127 and 49 U.S.C. §31112. See 23
U.S.C. §141 and Government Code, §2006.002(c-1).

TAKINGS IMPACT ASSESSMENT

The department has determined that this proposal affects no pri-
vate real property interests and that this proposal does not re-
strict or limit an owner's right to property that would otherwise
exist in the absence of government action, and so does not con-
stitute a taking or require a takings impact assessment under
Government Code, §2007.043.

SUBMITTAL OF COMMENTS

Written comments on the proposed amendments may be submit-
ted to David D. Duncan, General Counsel, Texas Department of
Motor Vehicles, 4000 Jackson Avenue, Building 1, Austin, Texas
78731 or by email to rules@txdmv.gov. The deadline for receipt
of comments is 5:00 p.m. on October 19, 2015.

SUBCHAPTER A. GENERAL PROVISIONS
43 TAC §219.1, §219.2
STATUTORY AUTHORITY

The amendments are proposed under Transportation Code,
§1002.001, which provides the Board of the Texas Department
of Motor Vehicles (board) with the authority to adopt rules that
are necessary and appropriate to implement the powers and
duties of the department under the Transportation Code; and
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more specifically, Transportation Code, §§621.008, 622.002,
and 623.002, which authorize the board to adopt rules that are
necessary to implement and enforce Chapters 621, 622, and
623.

CROSS REFERENCE TO STATUTE
Transportation Code, Chapters 621, 622, and 623.

§219.1. Purpose and Scope.

The department is responsible for regulating the movement of over-
size and overweight vehicles and loads on the state highway system,
in order to insure the safety of the traveling public, and to protect the
integrity of the highways and the bridges. This responsibility is accom-
plished through the issuance of permits for the movement of oversize
and overweight vehicles and loads. The sections under this chapter
prescribe the policies and procedures for the issuance of permits [and
the execution of contraets]. All applications for permits and all ques-
tions regarding the permits should be directed to the department, even
though TxDOT is responsible for certain issues regarding permits.

$§219.2.  Definitions.

The following words and terms, when used in this chapter, will have
the following meanings, unless the context clearly indicates otherwise.

(1) Annual permit--A permit that authorizes movement of
an oversize and/or overweight load for one year commencing with the
effective [“movement to begin"] date.

(2) Applicant--Any person, firm, or corporation requesting
a permit.

(3) Axle--The common axis of rotation of one or more
wheels whether power-driven or freely rotating, and whether in one
or more segments.

(4) Axle group--An assemblage of two or more consecu-
tive axles, with two or more wheels per axle, spaced at least 40 inches
from center of axle to center of axle, equipped with a weight-equal-
izing suspension system that will not allow more than a 10% weight
difference between any two axles in the group.

(5) Board--The Board of the Texas Department of Motor
Vehicles.

f6) Cash eollection office—An office that has been desig-
nated as the place where a permit applicant ean apply for a permit or
pay for a permit with cash; cashier's cheek; personal or business cheek;
or money order}

(6) [€H] Closeout--The procedure used by the department
to terminate a permit, issued under Transportation Code, §623.142 or
§623.192 that will not be renewed by the applicant.

(7)  [€8)] Complete identification number--A unique and
distinguishing number assigned to equipment or a commodity for pur-
poses of identification.

(8) [9] Concrete pump truck--A self-propelled vehicle
designed to pump the concrete product from a ready mix truck to the
point of construction.

(9) [69)] Crane--Any unladen lift equipment motor vehi-
cle designed for the sole purpose of raising, shifting, or lowering heavy
weights by means of a projecting, swinging mast with an engine for
power on a chassis permanently constructed or assembled for such pur-
pose.

(10) [@HH)] Credit card--A credit card approved by the de-
partment and a permit account card.

(11)  [(2)] Daylight--The period beginning one-half hour
before sunrise and ending one-half hour after sunset.

(12) [6&43)] Department--The Texas Department of Motor
Vehicles.

(13)  [(H4)] Digital signature--An electronic identifier in-
tended by the person using it to have the same force and effect as a
manual signature. The digital signature shall be unique to the person
using it.

(14) [(+5)] Director--The Executive Director of the Texas
Department of Motor Vehicles or a designee not below the level of
division director.

(15) [(46)] District--One of the 25 geographical areas,
managed by a district engineer of the Texas Department of Trans-
portation, in which the Texas Department of Transportation conducts
its primary work activities.

(16) [(FD] District engineer--The chief executive officer
in charge of a district of the Texas Department of Transportation.

(17)  [E8)] Electronic identifier--A unique identifier which
is distinctive to the person using it, is independently verifiable, is under
the sole control of the person using it, and is transmitted in a manner
that makes it infeasible to change the data in the communication or
digital signature without invalidating the digital signature.

(18)  [E49)] Escort vehicle--A motor vehicle used to warn
traffic of the presence of a permitted vehicle.

(19) [20)] Four-axle group--Any four consecutive axles,
having at least 40 inches from center of axle to center of axle, whose
extreme centers are not more than 192 inches apart and are individu-
ally attached to or articulated from, or both, to the vehicle by a weight
equalizing suspension system.

(20)  [2D] Gauge--The transverse spacing distance be-
tween tires on an axle, expressed in feet and measured to the nearest
inch, from center-of-tire to center-of-tire on an axle equipped with
only two tires, or measured to the nearest inch from the center of the
dual wheels on one side of the axle to the center of the dual wheels on
the opposite side of the axle.

(21)  [22)] Gross weight--The unladen weight of a vehi-
cle or combination of vehicles plus the weight of the load being trans-
ported.

(22) [€3)] Height pole--A device made of a non-conduc-
tive material, used to measure the height of overhead obstructions.

(23) [€24)] Highway maintenance fee--A fee established
by Transportation Code, §623.077, based on gross weight, and paid by
the permittee when the permit is issued.

(24) [£25)] Highway use factor--A mileage reduction fig-
ure used in the calculation of a permit fee for a permit issued under
Transportation Code, §623.142 and §623.192.

(25) [€26)] Hubometer--A mechanical device attached to
an axle on a unit or a crane for recording mileage traveled.

(26) [€27] HUD number--A unique number assigned to
a manufactured home by the U.S. Department of Housing and Urban
Development.

(27) [€28)] Indirect cost share--A prorated share of admin-
istering department activities, other than the direct cost of the activities,
including the cost of providing statewide support services.

(28) [29] Load-restricted bridge--A bridge that is
restricted by the Texas Department of Transportation, under the provi-
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sions of Transportation Code, §621.102, to a weight limit less than the
maximum amount allowed by Transportation Code, §621.101.

(29) [B9)] Load-restricted road--A road that is restricted
by the Texas Department of Transportation, under the provisions of
Transportation Code, §621.102, to a weight limit less than the maxi-
mum amount allowed by Transportation Code, §621.101.

(30) [B1H] Machinery plate--A license plate issued under
Transportation Code, §502.146.

(1) [B2)] Manufactured home--Manufactured housing,
as defined in Occupations Code, Chapter 1201, and industrialized hous-
ing and buildings, as defined in Occupations Code, §1202.002, and
temporary chassis systems, and returnable undercarriages used for the
transportation of manufactured housing and industrialized housing and
buildings, and a transportable section which is transported on a chassis
system or returnable undercarriage that is constructed so that it cannot,
without dismantling or destruction, be transported within legal size lim-
its for motor vehicles.

(32) [3)] Motor carrier--A person that controls, operates,
or directs the operation of one or more vehicles that transport persons
or cargo over a public highway in this state, as defined in Chapter 218
of this title (relating to Motor Carriers).

(33) [34] Motor carrier registration (MCR)--The regis-
tration issued by the department to motor carriers moving intrastate,
under authority of Transportation Code, Chapter 643 as amended.

(34) [635)] Nighttime--The period beginning one-half hour
after sunset and ending one-half hour before sunrise, as defined by
Transportation Code, §541.401.

(35) [€36)] Nondivisible load or vehicle--[A load that ean-
not be reduced to a smaller dimension without compromising the in-
tegrity of the load or requiring more than eight hours of work using
appropriate equipment to dismantle:]

(A) Any load or vehicle exceeding applicable length or
weight limits which, if separated into smaller loads or vehicles, would:

(i) compromise the intended use of the vehicle, i.e.,
make it unable to perform the function for which it was intended;

(ii) destroy the value of the load or vehicle, i.c.,
make it unusable for its intended purpose; or

(iii) require more than eight workhours to dismantle
using appropriate equipment. The applicant for a nondivisible load
permit has the burden of proof as to the number of workhours required
to dismantle the load.

(B) Emergency response vehicles, including those
loaded with salt, sand, chemicals or a combination thereof, with or
without a plow or blade attached in front, and being used for the
purpose of spreading the material on highways that are or may become

slick or icy.
(C) Casks designed for the transport of spent nuclear

materials.

(D) Military vehicles transporting marked military
equipment or materiel.

(36) [h] Oil field rig-up truck--An unladen vehicle with
an overweight single steering axle, equipped with a winch and set of
gin poles used for lifting, erecting, and moving oil well equipment and
machinery.

(37) [88)] Oil well servicing unit--An oil well clean-out
unit, oil well drilling unit, or oil well swabbing unit, which is mobile

equipment, either self-propelled or trailer-mounted, constructed as a
machine used solely for cleaning-out, drilling, servicing, or swabbing
oil wells, and consisting in general of, but not limited to, a mast, an
engine for power, a draw works, and a chassis permanently constructed
or assembled for this purpose.

(38) [B9Y] One trip registration--Temporary vehicle reg-
istration issued under Transportation Code, §502.095.

(39) [(40)] Overdimension load--A vehicle, combination
of vehicles, or vehicle and its load that exceeds maximum legal width,
height, length, overhang, or weight as set forth by Transportation Code,
Chapter 621, Subchapters B and C.

(40) [¢4H] Overhang--The portion of a load extending be-
yond the front or rear of a vehicle or combination of vehicles.

(41) [42)] Overheight--An overdimension load that ex-
ceeds the maximum height specified in Transportation Code, §621.207.

(42)  [¢43)] Overlength--An overdimension load that
exceeds the maximum length specified in Transportation Code,
§§621.203, 621.204, 621.205, and 621.206.

(43) [44)] Overweight--An overdimension load that
exceeds the maximum weight specified in Transportation Code,
§621.101.

(44) [¢45)] Overwidth--An overdimension load that ex-
ceeds the maximum width specified in Transportation Code, §621.201.

(45) [€46)] Permit--Authority for the movement of an
overdimension load, issued by the department under Transportation
Code, Chapter 623.

(46) [(4D] Permit account card (PAC)--A debit card that
can only be used to purchase a permit [er temperary vehiele registra-
tien] and which is issued by a financial institution that is under contract
to the department and the Comptroller of Public Accounts.

(47) [€48)] Permit officer--An employee of the department

who is authorized to issue an oversize/overweight permit [er tempeorary
. istration].

(48) [(49)] Permit plate--A license plate issued under

Transportation Code, §502.146, to a crane or an oil well servicing
vehicle.

(49) [(59)] Permitted vehicle--A vehicle, combination of
vehicles, or vehicle and its load operating under the provisions of a
permit.

(50) [65D] Permittee--Any person, firm, or corporation
that is issued an oversize/overweight permit [or temporary vehiele reg-
istration]| by the department.

(51) [€52)] Pipe box--A container specifically constructed
to safely transport and handle oil field drill pipe and drill collars.

(52) [€53)] Portable building compatible cargo--Cargo,
other than a portable building unit, that is manufactured, assembled, or
distributed by a portable building unit manufacturer and is transported
in combination with a portable building unit.

(53) [54)] Portable building unit--The pre-fabricated
structural and other components incorporated and delivered by the
manufacturer as a complete inspected unit with a distinct serial number
whether in fully assembled, partially assembled, or kit (unassembled)
configuration when loaded for transport.

(54) [€55)] Principal--The person, firm, or corporation that
is insured by a surety bond company.
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(55) [€56)] Recyclable materials--Material that has been
recovered or diverted from the solid waste stream for purposes of reuse,
recycling, or reclamation, a substantial portion of which is consistently
used in the manufacture of products which may otherwise be produced
using raw or virgin materials. Recycled material is not solid waste un-
less the material is deemed to be hazardous solid waste by the Admin-
istrator of the United States Environmental Protection Agency, where-
upon it shall be regulated accordingly unless it is otherwise exempted
in whole or in part from regulation under the federal Solid Waste Dis-
posal Act, as amended by the Resource Conservation and Recovery
Act of 1976 (42 U.S.C. Section 6901, et seq.), by Environmental Pro-
tection Agency regulation. However, recyclable material may become
solid waste at such time, if any, as it is abandoned or disposed of rather
than recycled, whereupon it will be solid waste with respect only to the
party actually abandoning or disposing of the material.

(56) [(5D] Shipper--Person who consigns the movement
of a shipment.

(57)  [€5®)] Shipper's certificate of weight--A form
approved by the department in which the shipper certifies to the
maximum weight of the shipment being transported.

(58) [659)] Single axle--An assembly of two or more
wheels whose centers are in one transverse vertical plane or may
be included between two parallel transverse planes 40 inches apart
extending across the full width of the vehicle.

(59) [€60)] Single-trip permit--A permit issued for an
overdimension load for a single continuous movement over a specific
route for an amount of time necessary to make the movement.

(60) [¢6D)] State highway--A highway or road under the
jurisdiction of the Texas Department of Transportation.

(61) [(62)] State highway system--A network of roads and
highways as defined by Transportation Code, §221.001.

(62) [(63)] Surety bond--An agreement issued by a surety
bond company to a principal that pledges to compensate the Texas De-
partment of Transportation for any damage that might be sustained to
the highways and bridges by virtue of the operation of the equipment
for which a permit was issued. A surety bond is effective the day it is
issued and expires at the end of the state fiscal year, which is August
31st. For example, if you obtain a surety bond on August 30th, it will
expire the next day at midnight.

(63) [¢64)] Tare weight--The empty weight of any vehicle
transporting an overdimension load.

(64) [¢65)] Temporary vehicle registration--A 72-hour
temporary vehicle registration, 144-hour temporary vehicle regis-
tration, or one-trip registration, as defined by Transportation Code,
§502.094.

(65) [€66)] Three-axle group--Any three consecutive
axles, having at least 40 inches from center of axle to center of axle,
whose extreme centers are not more than 144 inches apart, and are
individually attached to or articulated from, or both, to the vehicle by
a weight equalizing suspension system.

(66) [¢67)] Time permit--A permit issued for a specified
period of time under §219.13 of this title (relating to Time Permits).

(67) [€68)] Traffic control device--All traffic signals, signs,
and markings, including their supports, used to regulate, warn, or con-
trol traffic.

(68) [€69)] Trailer mounted unit--An oil well clean-out,
drilling, servicing, or swabbing unit mounted on a trailer, constructed

as a machine used for cleaning out, drilling, servicing, or swabbing
oil wells, and consisting in general of, but not limited to, a mast, an
engine for power, a draw works, and a chassis permanently constructed
or assembled for this purpose.

(69) [#9)] Truck--A motor vehicle designed, used, or
maintained primarily for the transportation of property.

(70)  [€#B)] Truck-tractor--A motor vehicle designed or
used primarily for drawing another vehicle:

(A) that is not constructed to carry a load other than a
part of the weight of the vehicle and load being drawn; or

(B) thatis engaged with a semitrailer in the transporta-
tion of automobiles or boats and that transports the automobiles or boats
on part of the truck-tractor.

(71)  [(72)] Trunnion axle--Two individual axles mounted
in the same transverse plane, with four tires on each axle, that are con-
nected to a pivoting wrist pin that allows each individual axle to oscil-
late in a vertical plane to provide for constant and equal weight distri-
bution on each individual axle at all times during movement.

(72) [#3)] Trunnion axle group--Two or more consecutive
trunnion axles whose centers are at least 40 inches apart and which are
individually attached to or articulated from, or both, to the vehicle by
a weight equalizing suspension system.

(73) [(?4)] Two-axle group--Any two consecutive axles
whose centers are at least 40 inches but not more than 96 inches apart
and are individually attached to or articulated from, or both, to the ve-
hicle by a weight equalizing suspension system.

(74) [(75)] TxDOT--Texas Department of Transportation.

(75)  [€#6)] Unit--Oil well clean-out unit, oil well drilling
unit, oil well servicing unit, and/or oil well swabbing unit.

(76) [(7H] Unladen lift equipment motor vehicle--A motor
vehicle designed for use as lift equipment used solely to raise, shift, or
lower heavy weights by means of a projecting, swinging mast with an
engine for power on a chassis permanently constructed or assembled
for such purpose.

(77) [€78)] USDOT Number--The United States Depart-
ment of Transportation number.

(78)  [(?9)] Variable load suspension axles--Axles, whose
controls must be located outside of and be inaccessible from the driver's
compartment, that can be regulated, through the use of hydraulic and
air suspension systems, mechanical systems, or a combination of these
systems, for the purpose of adding or decreasing the amount of weight
to be carried by each axle during the movement of the vehicle.

(79) [€80)] Vehicle--Every device in or by which any per-
son or property is or may be transported or drawn upon a public high-
way, except devices used exclusively upon stationary rails or tracks.

(80) [€81)] Vehicle identification number--A unique and
distinguishing number assigned to a vehicle by the manufacturer or by
the department in accordance with Transportation Code, §501.032 and
§501.033.

(81)  [€82)] Vehicle supervision fee--A fee required
by Transportation Code, §623.078, paid by the permittee to the
department, designed to recover the direct cost of providing safe
transportation of a permit load exceeding 200,000 pounds gross weight
over a state highway, including the cost for bridge structural analysis,
monitoring the progress of the trip, and moving and replacing traffic
control devices.
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(82) [€83)] Water Well Drilling Machinery--Machinery
used exclusively for the purpose of drilling water wells, including
machinery that is a unit or a unit mounted on a conventional vehicle
or chassis.

(83) [€84)] Weight-equalizing suspension system--An ar-
rangement of parts designed to attach two or more consecutive axles to
the frame of a vehicle in a manner that will equalize the load between
the axles.

(84) [€85)] Windshield sticker--Identifying insignia indi-
cating that an over axle/over gross weight tolerance permit has been
issued in accordance with Subchapter C of this chapter and Transporta-
tion Code, §623.011.

(85) [€86)] Year--A time period consisting of 12 consecu-
tive months that commences with the effective [“movement to begin"|
date stated in the permit.

(86) [€8H] 72-hour temporary vehicle registration--Tem-
porary vehicle registration issued by the department authorizing a vehi-
cle to operate at maximum legal weight on a state highway for a period
not longer than 72 consecutive hours, as prescribed by Transportation
Code, §502.094.

(87) [€88)] 144-hour temporary vehicle registration--Tem-
porary vehicle registration issued by the department authorizing a vehi-
cle to operate at maximum legal weight on a state highway for a period
not longer than 144 consecutive hours, as prescribed by Transportation
Code, §502.094.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 4,
2015.

TRD-201503598

David D. Duncan

General Counsel

Texas Department of Motor Vehicles

Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 465-5665

¢ ¢ ¢

SUBCHAPTER B. GENERAL PERMITS

43 TAC §§219.10 - 219.14
STATUTORY AUTHORITY

The amendments are proposed under Transportation Code,
§1002.001, which provides the Board of the Texas Department
of Motor Vehicles (board) with the authority to adopt rules that
are necessary and appropriate to implement the powers and
duties of the department under the Transportation Code; and
more specifically, Transportation Code, §§621.008, 622.002,
and 623.002, which authorize the board to adopt rules that are
necessary to implement and enforce Chapters 621, 622, and
623.

CROSS REFERENCE TO STATUTE
Transportation Code, Chapters 621, 622, and 623.
§219.10. Purpose and Scope.

(a) In accordance with Transportation Code, Chapters 621,
622, and 623, the department may issue permits for the operation of
oversize and/or overweight vehicles for:

(1) the transportation of a nondivisible load or vehicle
[eargo that cannet be dismantled] when the size or gross
weight exceeds the limits allowed by law;

(2) the transportation of oversize portable building units
and portable building compatible cargo;

(3) the movement of oversize manufactured housing and
industrialized buildings;

(4) the movement of cylindrically shaped bales of hay; and

(5) the movement of water well drilling machinery and
equipment.

(b) The issuance of a permit for an oversize and/or overweight
unit is not a guarantee by the department that the highways can safely
accommodate such movement. The transporter of a unit is responsible
for any damage caused to the state highway system or any of its struc-
tures or appurtenances by movement of the unit, whether or not the unit
is permitted.

(c) The following sections in this subchapter set forth the re-
quirements and procedures applicable to those permits.

$§219.11.  General Oversize/Overweight Permit Requirements and
Procedures.

(a) Purpose and scope. This section contains general require-
ments relating to oversize/overweight permits, including single trip
permits. Specific requirements for each type of specialty permit are
provided for in this chapter.

(b) Prerequisites to obtaining an oversize/overweight permit.
Unless exempted by law or this chapter, the following requirements
must be met prior to the issuance of an oversize/overweight permit.

(1) Commercial motor carrier registration or surety bond.
Prior to obtaining an oversize/overweight permit, an applicant permit-
ted under the provisions of Transportation Code, Chapter 623, Sub-
chapter D, must be registered as a commercial motor carrier under
Chapter 218 of this title (relating to Motor Carriers) or, if not required
to obtain a motor carrier registration, file a surety bond with the depart-
ment as described in subsection (n) of this section.

(2) Vehicle registration. A vehicle registered with a permit
plate will not be issued an oversize/overweight permit under this sub-
chapter. A permitted vehicle operating under this subchapter must be
registered with one of the following types of vehicle registration:

(A) current Texas license plates that indicate the permit-
ted vehicle is registered for maximum legal gross weight or the maxi-
mum weight the vehicle can transport;

(B) Texas temporary vehicle registration;

(C) current out of state license plates that are appor-
tioned for travel in Texas; or

(D) foreign commercial vehicles registered under Texas
annual registration.

(c) Permit application.

(1) Anapplication for a permit shall be made in a form and
by the method prescribed by the department, and at a minimum shall
include the following: [may be made to the department by telephone;
by faesimile; electronically; or in person at a cash collection office: Al
apphlications shall be made on a form preseribed by the department;
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and all applicable information shall be provided by the applicant, in-
cluding:]

(A) name, address, [and] telephone number, and email
address (if requested) of the applicant;

(B) applicant's customer identification number;

(C) applicant's MCR [metor earrier registration]| num-
ber or USDOT Number, if applicable;

(D) complete load description, including maximum
width, height, length, overhang, and gross weight;

(E) complete description of vehicle, [equipment;] in-
cluding truck year, make, license plate number and state of issuance,
and vehicle identification number, if required;

(F) vehicle [equipment] axle and tire information in-
cluding number of axles, distance between axles, axle weights, number
of tires, and tire size for overweight permit applications; and

(G) any other information required by law.

(2) Applications transmitted electronically are considered
signed if a digital signature is transmitted with the application and in-
tended by the applicant to authenticate the application.

(A) The department may only accept a digital signature
used to authenticate an application under procedures that comply with
any applicable rules adopted by the Department of Information Re-
sources regarding department use or acceptance of a digital signature.

(B) The department may only accept a digital signature
to authenticate an application if the digital signature is:

(i) unique to the person using it;
(i) capable of independent verification;
(iii) under the sole control of the person using it; and

(iv) transmitted in a manner that will make it infeasi-
ble to change the data in the communication or digital signature without
invalidating the digital signature.

(d) Maximum permit weight limits.

(1) General. An overweight permitted vehicle will not be
routed over a load-restricted [load restrieted] bridge when exceeding
the posted capacity of the bridge, unless a special exception is granted
by TxDOT, [the department;] based on an analysis of the bridge
performed by a TxDOT approved licensed professional engineer or
by TxDOT. Any approval by a non-TxDOT engineer must have final
approval by TxDOT.

(A) An axle group must have a minimum spacing of
four feet, measured from center of axle to center of axle, between each
axle in the group to achieve the maximum permit weight for the group.

(B) The maximum permit weight for an axle group with
spacing [spaeings] of five or more feet between each axle will be based
on an engineering study of the equipment conducted by TxDOT. [the

department:|

(C) A permitted vehicle will be allowed to have air sus-
pension, hydraulic suspension and mechanical suspension axles in a
common weight equalizing suspension system for any axle group.

(D) The department may permit axle weights greater
than those specified in this section, for a specific individual permit re-
quest, based on an engineering study of the route and hauling equip-
ment performed by a TXDOT approved licensed professional engineer

or by TxDOT. Any approval by a non-TxDOT engineer must have final
approval from TxDOT.

(E) A permitted vehicle or combination of vehicles [An
overdimensional load] may not exceed the manufacturer's rated tire car-
rying capacity, unless expressly authorized in the language on the per-
mit.

(F) Two or more consecutive axle groups having an axle
spacing of less than 12 feet, measured from the center of the last axle
of the preceding group to the center of the first axle of the following
group, will be reduced by 2.5% for each foot less than 12 feet.

(2) Maximum axle weight limits. Maximum permit weight
for an axle or axle group is based on 650 pounds per inch of tire width
or the following axle or axle group weights, whichever is the lesser
amount:

(A) single axle--25,000 pounds;

(B) two axle group--46,000 pounds;
(C) three axle group--60,000 pounds;
(D) four axle group--70,000 pounds;
(E) five axle group--81,400 pounds;

(F) axle group with six or more axles--determined by
TxDOT [the department] based on an engineering study of the equip-
ment, which will include the type of steering system used, the type of
axle suspension, the spacing distance between each axle, the number
of tires per axle, and the tire size on each axle; or

(G) trunnion axles--30,000 pounds per axle if the trun-

nion configuration has: [60,000 peunds if]

(i) [the trunnion eonfiguration has] two axles;

(ii) eight tires per axle; [there are a total of 16 tires
for a trunnion configuration; and]

(iii)  axles a minimum of [the trunnion axle as shown
in the following diagram is] 10 feet in width; and
[43 FAC SHOFHHHGH ]

(iv) _at least five feet of spacing between the axles,
not to exceed six feet.

(3) Weight limits for load restricted roads. Maximum per-
mit weight for an axle or axle group, when traveling on a load restricted
road, will be based on 650 pounds per inch of tire width or the follow-
ing axle or axle group weights, whichever is the lesser amount:

(A) single axle--22,500 pounds;

(B) two axle group--41,400 pounds;
(C) three axle group--54,000 pounds;
(D) four axle group--63,000 pounds;
(E) five axle group--73,260 pounds;

(F) axle group with six or more axles--determined by
TxDOT [the department] based on an engineering study of the equip-
ment, which will include the type of steering system used, the type of
axle suspension, the spacing distance between each axle, the number
of tires per axle, and the tire size on each axle;

(G) trunnion axles--54,000 pounds; and

(H) two or more consecutive axle groups having an axle
spacing of less than 12 feet, measured from the center of the last axle
of the preceding group to the center of the first axle of the following
group will be reduced by 2.5% for each foot less than 12 feet.
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(e) Permit issuance.

(1) General. Upon receiving an application in the form pre-
scribed by the department, the department will review the permit ap-
plication for the appropriate information and will then determine the
most practical route based on information provided by TxDOT. After a
route is selected and a permit number is assigned by the department, an
applicant requesting a permit by telephone must legibly enter all nec-
essary information on the permit application, including the approved
route and permit number. Permit requests made by methods other than
telephone will be returned via facsimile, mail, or electronically.

(2) Routing.

(A) A permitted vehicle will be routed over the most
practical route available taking into consideration:

(i) the size and weight of the overdimension load
in relation to vertical clearances, width restrictions, steep grades, and
weak or load restricted bridges;

(ii) the geometrics of the roadway in comparison to
the overdimension load,

(iii)  sections of highways restricted to specific load
sizes and weights due to construction, maintenance, and hazardous
conditions;

(iv) traffic conditions, including traffic volume;

(v) route designations by municipalities in accor-
dance with Transportation Code, §623.072;

(vi) load restricted roads; and

(vii) other considerations for the safe transportation
of the load.

(B) When a permit applicant desires a route other than
the most practical, more than one permit will be required for the trip
unless an exception is granted by the department.

(3) Movement to and from point of origin or place of busi-
ness. [Retarn movements:| A permitted vehicle will be allowed to:

(A) move empty [return mevement of] oversize and
overweight hauling equipment to and from the job site; and

(B) move oversize and overweight hauling equipment
with a load from the permitted vehicle's point of origin to pick up a
permitted load, and to the permitted vehicle's point of origin or the
permittee's place of business after dropping off a permitted load, as

long as:

(i) the load does not exceed legal size and weight
limits under Transportation Code, Chapters 621 and 622; and[; and
may transport a non-divisible load of legal dimensions on the return

trip; provided|

(ii)  the transport complies with the permit, including
is within] the time period stated on the permit.
[is eompleted p p

[(4) Records retention.|
HA) The original permit; a facsimile copy of the permit;
or a department computer generated permit must be kept in the permit-
[(B) Alltelephone requests for permits are recorded and
retained for future reference.]
HE) Permit information shall be stored in the depart-
ment's mainframe computer loeated in Austin; which shall constitute

(f) Payment of permit fees, refunds.

(1) Payment methods. All permit applications must be ac-
companied by the proper fee, which shall be payable as provided by
§209.23 of this title (relating to Methods of Payment).

(A) Permit Account Card (PAC). Application for a PAC
should be made directly to the issuing institution. A PAC must be estab-
lished and maintained according to the contract provisions stipulated
between the PAC holder and the financial institution under contract to
the department and the Comptroller of Public Accounts.

(B) Escrow accounts. A permit applicant may estab-
lish an escrow account with the department for the specific purpose of
paying any fee that is related to the issuance of a permit under this sub-
chapter.

(i) A permitapplicant who desires to establish an es-
crow account shall complete and sign an escrow account agreement,
and shall return the completed and signed agreement to the department
with a check in the minimum amount of $305, which shall be deposited
to the appropriate fund by the department with the Comptroller of Pub-
lic Accounts. In lieu of submitting a check for the initial deposit to an
applicant's escrow account, the applicant may transfer funds to the de-
partment electronically.

(i) Upon initial deposit, and each subsequent de-
posit made by the escrow account holder, $5 will be charged as an es-
crow account administrative fee.

(iii) The escrow account holder is responsible for
monitoring of the escrow account balance.

(iv)  Anescrow account holder must submit a written
request to the department to terminate the escrow account agreement.
Any remaining balance will be returned to the escrow account holder.

(2) Refunds. A permit fee will not be refunded after the
permit number has been issued unless such refund is necessary to cor-
rect an error made by the permit officer.

(g) Amendments. A permit may be amended for the following
reasons:

(1) wvehicle breakdown;

(2) changing the intermediate points in an approved permit
route;

(3) extending the expiration date due to conditions which
would cause the move to be delayed;

(4) changing route origin or route destination prior to the
start date as listed on the permit;

(5) changing vehicle size limits prior to the permit start date
as listed on the permit, provided that changing the vehicle size limit
does not necessitate a change in the approved route; and

(6) correcting any mistake that is made due to permit offi-
Cer error.

(h) Requirements for overwidth loads.
(1) An overwidth load must travel in the outside traffic
lane on multi-lane highways; when the width of the load exceeds 12
feet.]
(1) [€2)] Overwidth loads are subject to the escort require-
ments of subsection (k) of this section.

(2) [63)] A permitted vehicle exceeding 16 feet in width
will not be routed on the main lanes of a controlled access highway,
unless an exception is granted by TxDOT, [the department;] based on
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a route and traffic study. The load may be permitted on the frontage
roads when available, if the movement will not pose a safety hazard to
other highway users.

(3) [#] An applicant requesting a permit to move a load
exceeding 20 feet wide will be furnished with a proposed route. The
applicant must physically inspect the proposed route to determine if
the vehicle and [everdimension| load can safely negotiate it, unless an
exception is granted based on a route and traffic study conducted by
TxDOT. [the department:] A permit application and the appropriate
fee are required for every route inspection.

(A) The applicant must notify the department in writ-
ing whether the vehicle and [everdimension] load can or cannot safely
negotiate the proposed route.

(B) If any section of the proposed route is unaccept-
able, the applicant shall provide the department with an alternate route
around the unacceptable section.

(C) Once a route is decided upon and a permit issued,
the permit may not be amended unless an exception is granted by the
department.

(i) Requirements for overlength loads.

(1) Overlength loads are subject to the escort requirements
stated in subsection (k) of this section.

(2) A single vehicle, such as a motor crane, that has a per-
manently mounted boom is not considered as having either front or rear
overhang as a result of the boom because the boom is an integral part
of the vehicle.

(3) When a single vehicle with a permanently attached
boom exceeds the maximum legal length of 45 feet, a permit will not
be issued if the boom projects more than 25 feet beyond the front
bumper of the vehicle, or when the boom projects more than 30 feet
beyond the rear bumper of the vehicle, unless an exception is granted
by TxDOT, [the department;] based on a route and traffic study.

(4) Maximum permit length for a single vehicle is 75 feet.

(5) A load extending more than 20 feet beyond the front or
rearmost portion of the load carrying surface of the permitted vehicle
must have a rear escort, unless an exception is granted by TxDOT, [the
department;] based on a route and traffic study.

(6) A permit will not be issued for a vehicle and oversize
[an everdimension] load with:

(A) more than 25 feet front overhang; or

(B) more than 30 feet rear overhang, unless an excep-
tion is granted by TxDOT, [the department;] based on a route and traffic
study.

(7) An applicant requesting a permit to move an oversize
vehicle and [everdimension] load exceeding 125 feet overall length
will be furnished with a proposed route. The applicant must physi-
cally inspect the proposed route to determine if the oversize vehicle
and [everdimension] load can safely negotiate it, unless an exception
is granted based on a route and traffic study conducted by TxDOT. [the
department:] A permit application and the appropriate fee are required
for every route inspection.

(A) The applicant must notify the department in writing
whether the oversize vehicle and [everdimension] load can or cannot
safely negotiate the proposed route.

(B) If any section of the proposed route is unaccept-
able, the applicant shall provide the department with an alternate route
around the unacceptable section.

(C) Once a route is decided upon and a permit issued,
the permit may not be amended unless an exception is granted by the
department.

(8) A permitted vehicle that is not overwidth or overheight,
and does not exceed 150 feet overall length, may be moved in a con-
voy consisting of not more than four overlength permitted vehicles. A
permitted vehicle that is not overwidth or overheight that exceeds 150
feet, but does not exceed 180 feet overall length, may be moved in a
convoy consisting of not more than two overlength permitted vehicles.
Convoys are subject to the requirements of subsection (k) of this sec-
tion. Each permitted vehicle in the convoy must:

(A) Dbe spaced at least 1,000 feet, but not more than
2,000 feet, from any other permitted vehicle in the convoy; and

(B) have a rotating amber beacon or an amber pulsating
light, not less than eight inches in diameter, mounted at the rear top of
the load being transported.

(j) Requirements for overheight loads.

(1) Overheight loads are subject to the escort requirements
stated in subsection (k) of this section.

(2) An applicant requesting a permit to move an oversize
vehicle and [everdimension] load with an overall height of 19 feet or
greater will be furnished with a proposed route. The applicant must
physically inspect the proposed route to determine if the oversize vehi-
cle and [everdimension] load can safely negotiate it, unless an excep-
tion is granted based on a route and traffic study conducted by TxDOT.
[the department.] A permit application and the appropriate fee are re-
quired for every route inspection.

(A) The applicant must notify the department in writing
whether the oversize vehicle and [everdimension] load can or cannot
safely negotiate the proposed route.

(B) If any section of the proposed route is unaccept-
able, the applicant shall provide the department with an alternate route
around the unacceptable section.

(C) Once a route is decided upon and a permit issued,
the permit may not be amended unless an exception is granted by the
department.

(k) Escort vehicle requirements. Escort vehicle requirements
are provided to facilitate the safe movement of permitted vehicles and
to protect the traveling public during the movement of permitted vehi-
cles. A permittee must provide for escort vehicles and law enforcement
assistance when required by TxDOT. [the department.] The require-
ments in this subsection do not apply to the movement of manufac-
tured housing, portable building units, or portable building compatible
cargo. [Escort vehicle requirements for the movement of manufactured
heusing are deseribed in §219-14 of this title (relating to Manufactured
Heusing; and Industrialized Housing and Building Permits). Eseort
vehiele requirements for the movement of portable building units and
portable building compatible eargo are deseribed in §219-15 of this ti-
tle (relating to Portable Building Unit Permits):]

(1) General.

(A) Applicability. The operator of an escort vehicle
shall, consistent with applicable law, warn the traveling public when:

(i) a permitted vehicle must travel over the center
line of a narrow bridge or roadway;
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(ii) a permitted vehicle makes any turning move-
ment that will require the permitted vehicle to travel in the opposing
traffic lanes;

(iii) apermitted vehicle reduces speed to cross under
a low overhead obstruction or over a bridge;

(iv) apermitted vehicle creates an abnormal and un-
usual traffic flow pattern; or

(v) in the opinion of TxDOT, [the department;]
warning is required to ensure the safety of the traveling public or safe

movement of the permitted vehicle.

(B) Law enforcement assistance. Law enforcement as-
sistance may be required by TxDOT [the department] to control traffic
when a permitted vehicle is being moved within the corporate limits of
a city, or at such times when law enforcement assistance would pro-
vide for the safe movement of the permitted vehicle and the traveling
public.

(C) Obstructions. It is the responsibility of the permit-
tee to contact utility companies, telephone companies, television cable
companies, or other entities as they may require, when it is necessary to
raise or lower any overhead wire, traffic signal, street light, television
cable, sign, or other overhead obstruction. The permittee is responsible
for providing the appropriate advance notice as required by each entity.

(2) Escort requirements for overwidth loads. Unless an ex-
ception is granted [by the department;] based on a route and traffic study
conducted by TxDOT, an overwidth load must:

(A) have a front escort vehicle if the width of the load
exceeds 14 feet, but does not exceed 16 feet, when traveling on a two
lane roadway;

(B) have a rear escort vehicle if the width of the load
exceeds 14 feet, but does not exceed 16 feet, when traveling on a road-
way of four or more lanes; and

(C) have a front and a rear escort vehicle for all roads,
when the width of the load exceeds 16 feet.

(3) Escort requirements for overlength loads. Unless an
exception is granted by TxDOT, [the department;] based on a route
and traffic study, overlength loads must have:

(A) afront escort vehicle when traveling on a two lane
roadway if the vehicle exceeds 110 feet overall length, but does not
exceed 125 feet overall length;

(B) arear escort vehicle when traveling on a multi-lane
highway if the vehicle exceeds 110 feet overall length, but does not
exceed 125 feet overall length; and

(C) afront and rear escort vehicle at all times if the per-
mitted vehicle exceeds 125 feet overall length.

(4) Escort requirements for overheight loads. Unless an
exception is granted by TxDOT, [the department;] based on a route
and traffic study, overheight loads must have:

(A) afront escort vehicle equipped with a height pole to
ensure the vehicle and load can clear all [aceurately measure] overhead
obstructions for any permitted vehicle that exceeds 17 feet in height;
and

(B) afront and rear escort vehicle for any permitted ve-
hicle exceeding 18 feet in height.

(5) Escort requirements for permitted vehicles exceeding
legal limits in more than one dimension. When a load exceeds more
than one dimension that requires an escort under this subsection, front

and rear escorts will be required unless an exception is granted by
TxDOT. [the department. For example, under this subsection one es-
cort is required for a load exceeding 14 feet in width; and one escort is
required for a load exceeding HO feet in length: In the ease of a per-
mitted vehicle that execeeds both 14 feet in width and 10 feet in length;
both front and rear eseorts are required:|

(6) Escort requirements for convoys. Convoys must have
a front escort vehicle and a rear escort vehicle on all highways at all
times.

(7) General equipment requirements. The following spe-
cial equipment requirements apply to permitted vehicles and escort ve-
hicles that are not motorcycles.

(A) An escort vehicle must be a single unit with a gross
vehicle weight (GVW) of not less than 1,000 pounds nor more than
10,000 pounds.

(B) An escort vehicle must be equipped with two flash-
ing amber lights or one rotating amber beacon of not less than eight
inches in diameter, affixed to the roof of the escort vehicle, which must
be visible to the front, sides, and rear of the escort vehicle while ac-
tively engaged in escort duties for the permitted vehicle.

(C) An escort vehicle must display a sign, on either the
roof of the vehicle, or the front and rear of the vehicle, with the words
"OVERSIZE LOAD" or "WIDE LOAD." The sign must be visible
from the front and rear of the vehicle while escorting the permitted
load. The sign must meet the following specifications:

(i) at least five feet, but not more than seven feet in
length, and at least 12 inches, but not more than 18 inches in height;

(i) the sign must have a yellow background with
black lettering;

(iii)  letters must be at least eight inches, but not more
than 10 inches high with a brush stroke at least 1.41 inches wide; and

(iv)  the sign must be visible from the front or rear of
the vehicle while escorting the permitted vehicle, and the signs must
not be used at any other time.

(D) An escort vehicle must maintain two-way commu-
nications with the permitted vehicle and other escort vehicles involved
with the movement of the permitted vehicle.

(E) Warning flags must be either red or orange fluores-
cent material, at least 12 inches square, securely mounted on a staff or
securely fastened by at least one corner to the widest extremities of an
overwidth permitted vehicle, and at the rear of an overlength permitted
vehicle or a permitted vehicle with a rear overhang in excess of four
feet.

(8) Equipment requirements for motorcycles.

(A) An official law enforcement motorcycle may be
used as a primary escort vehicle for a permitted vehicle traveling
within the limits of an incorporated city, if the motorcycle is operated
by a highway patrol officer, sheriff, or duly authorized deputy, or
municipal police officer.

(B) An escort vehicle must maintain two-way commu-
nications with the permitted vehicle and other escort vehicles involved
with the movement of the permitted vehicle.

(I) Restrictions.

(1) Restrictions pertaining to road conditions. Movement
of'a permitted vehicle is prohibited when road conditions are hazardous
based upon the judgment of the operator and law enforcement officials.
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Law enforcement officials shall make the final determination regarding
whether or not conditions are hazardous. Conditions that should be
considered hazardous include, but are not limited to:

(A) visibility of less than 2/10 of one mile; or

(B) weather conditions such as wind, rain, ice, sleet, or
SNOW.

(2) Daylight and night movement restrictions.

(A) A permitted vehicle may be moved only during
daylight hours unless:

(i) the permitted vehicle is overweight only;

(ii) the permitted vehicle is traveling on an interstate
highway and does not exceed 10 feet wide and 100 feet long, with front
and rear overhang that complies with legal standards; or

(iii)  the permitted vehicle meets the criteria of clause
(ii) of this subparagraph and is overweight.

(B) An exception may be granted allowing night move-
ment, based on a route and traffic study conducted by TxDOT. [the de-
partment:] Escorts may be required when an exception allowing night
movement is granted.

(3) Holiday [Weekend and heliday] restrictions. The
maximum size limits for a permit issued under Transportation
Code, [Chapter 622; Subehapter E and] Chapter 623, Subchapter D,
[Subehapters D and E;] for holiday movement is 14 feet wide, 16
feet high, and 110 feet long, unless an exception is granted [by the
department| based on a route and traffic study conducted by TxDOT.
The department may restrict [weekend and] holiday movement of
specific loads based on a determination that the load could pose a
hazard for the traveling public due to local road or traffic conditions.

(4) Curfew restrictions. The operator of a permitted ve-
hicle must observe the curfew movement restrictions of any city or
county in which the vehicle is operated. However, only the curfew
restrictions listed on the permit apply to the permit.

(m) General provisions.
(1) Multiple commodities.

(A) Except as provided in subparagraph (B) of this
paragraph, when a permitted commodity creates a single overdimen-
sion, two or more commodities may be hauled as one permit load,
provided legal axle weight and gross weight are not exceeded, and
provided an overdimension of width, length or height is not created or
made greater by the additional commodities. For example, a permit
issued for the movement of a 12 foot wide storage tank may also
include a 10 foot wide storage tank loaded behind the 12 foot wide tank
provided that legal axle weight and gross weight are not exceeded, and
provided an overdimension of width, length or height is not created.

(B) When the transport of more than one commodity in
a single load creates or makes greater an illegal dimension of length,
width, or height the department may issue an oversize permit for such
load subject to each of the following conditions.

(i) The permit applicant or the shipper of the com-
modities files with the department a written certification by the Texas
Department of Economic Development, approved by the Office of the
Governor, attesting that issuing the permit will have a significant pos-
itive impact on the economy of Texas and that the proposed load of
multiple commodities therefore cannot be reasonably dismantled. As
used in this clause the term significant positive impact means the cre-
ation of not less than 100 new full-time jobs, the preservation of not less
than 100 existing full-time jobs, that would otherwise be eliminated if

the permit is not issued, or creates or retains not less than one percent
of the employment base in the affected economic sector identified in
the certification.

(i) Transport of the commodities does not exceed
legal axle and gross load limits.

(iii) The permit is issued in the same manner and
under the same provisions as would be applicable to the transport of a
single oversize commodity under this section; provided, however, that
the shipper and the permittee also must indemnify and hold harmless
the department, its board members, officers, and employees from any
and all liability for damages or claims of damages including court costs
and attorney fees, if any, which may arise from the transport of an
oversized load under a permit issued pursuant to this subparagraph.

(iv) The shipper and the permittee must file with the
department a certificate of insurance on a form prescribed by the de-
partment, or otherwise acceptable to the department, naming the de-
partment, its board members, officers, and employees as named or ad-
ditional insurers on its comprehensive general liability insurance pol-
icy for coverage in the amount of $5 million per occurrence, including
court costs and attorney fees, if any, which may arise from the trans-
port of an oversized load under a permit issued pursuant to this subpara-
graph. The insurance policy is to be procured from a company licensed
to transact insurance business in the State of Texas.

(v) The shipper and the permittee must file with the
department, in addition to all insurance provided in clause (iv) of this
subparagraph, a certificate of insurance on a form prescribed by the
department, or otherwise acceptable to the department, naming the de-
partment, its board members, officers, and employees as insurers under
an auto liability insurance policy for the benefit of said insurers in an
amount of $5 million per accident. The insurance policy is to be pro-
cured from a company licensed to transact insurance business in the
State of Texas. If the shipper or the permittee is self-insured with re-
gard to automobile liability then that party must take all steps and per-
form all acts necessary under the law to indemnify the department, its
board members, officers, and employees as if the party had contracted
for insurance pursuant to, and in the amount set forth in, the preced-
ing sentence and shall agree to so indemnify the department, its board
members, officers, and employees in a manner acceptable to the de-
partment.

(vi) Issuance of the permit is approved by written
order of the board which written order may be, among other things,
specific as to duration and routes.

(C) Anapplicant requesting a permit to haul a dozer and
its detached blade may be issued a permit, as a non-dismantable load, if
removal of the blade will decrease the overall width of the load, thereby
reducing the hazard to the traveling public.

(2) Oversize hauling equipment. A vehicle that exceeds
the legal size limits, as set forth by Transportation Code, Chapter 621,
Subchapter C, may only haul a load that exceeds legal size limits un-
less otherwise noted in this subchapter, but such vehicle may haul an
overweight load that does not exceed legal size limits, except for the

special exception granted in §219.13(c)(3) [§219-13(e}4)] of this title

(relating to Time Permits).
(n) Surety bonds.

(1) General. The following conditions apply to surety
bonds specified in Transportation Code, §623.075.

(A) The surety bond must:

(i) be made payable to the department with the con-
dition that the applicant will pay the department for any damage caused

40 TexReg 6328 September 18, 2015 Texas Register



to the highway by the operation of the equipment covered by the surety
bond;

(i) be effective the day it is issued and expires at
the end of the state fiscal year, which is August 31st. For example, if
you obtain a surety bond on August 30th, it will expire the next day at
midnight.

(iii) include the complete mailing address and zip
code of the principal;

(iv)  be filed with the department and have an original
signature of the principal;

(v) have a single entity as principal with no other
principal names listed; and

(vi) A non-resident agent with a valid Texas insur-
ance license may issue a bond on behalf of an authorized insurance
company when in compliance with Insurance Code, Chapter 4056.

(B) A certificate of continuation will not be accepted.

(C) The owner of a vehicle bonded under Transporta-
tion Code, §623.075 or §623.163, that damages the state highway sys-
tem as a result of the permitted vehicle's movement will be notified by
certified mail of the amount of damage and will be given 30 days to
submit payment for such damage. Failure to make payment within 30
days will result in TxDOT placing the claim with the attorney general
for collection.

(D) The venue of any suit for a claim against a surety
bond for the movement of a vehicle permitted under the provisions of
Transportation Code, Chapter 623, Subchapter D, will be any court of
competent jurisdiction in Travis County.

(2) Permit surety bonds.

(A) A surety bond required under the provisions of
Transportation Code, Chapter 623, Subchapter D, must be submitted
on the department's standard surety bond form in the amount of
$10,000.

(B) A facsimile or electronic copy of the surety bond is
acceptable in lieu of the original surety bond, for a period not to exceed
10 days from the date of its receipt in the department. If the original
surety bond has not arrived in the department by the end of the 10 days,
the applicant will not be issued a permit until the original surety bond
has been received in the department.

(C) The surety bond requirement does apply to the de-
livery of farm equipment to a farm equipment dealer.

(D) A surety bond is required when a dealer or trans-
porter of farm equipment or a manufacturer of farm equipment obtains
a permit.

(E) The surety bond requirement does not apply to driv-
ing or transporting farm equipment which is being used for agricultural
purposes if it is driven or transported by or under the authority of the
owner of the equipment.

(F) The surety bond requirement does not apply to a ve-
hicle or equipment operated by a motor carrier registered with the de-
partment under Transportation Code, Chapters 643 or 645 as amended.

$§219.12.  Single-Trip Permits Issued Under Transportation Code,
Chapter 623, Subchapter D.

(a) General. The information in this section applies to sin-
gle-trip permits issued under Transportation Code, Chapter 623, Sub-
chapter D. The department will issue permits under this section in ac-

cordance with the requirements of §219.11 of this title (relating to Gen-
eral Oversize/Overweight Permit Requirements and Procedures).

(b) Overweight loads.

(1) The maximum weight limits for an overweight permit
are specified in §219.11(d).

(2) The applicant shall pay, in addition to the single-trip
permit fee of $60, the applicable highway maintenance fee.

(3) The applicant must also pay the vehicle supervision fee
(VSF) for a permit issued for an overweight vehicle and load exceeding
200,000 pounds gross weight.

(A) The VSF is $35 if:

(i) the vehicle and load do not exceed 254,300
pounds gross weight;

(ii) there is at least 95 feet of overall axle spacing;
and

(iii) the vehicle and load do not exceed maximum
permit weight on any axle or axle group, as described in §219.11(d).

(B) The VSF is $500 if:
(i) there is less than 95 feet of overall axle spacing;

(ii) the vehicle and load exceed maximum permit
weight on any axle or axle group, as described in §219.11(d); or

(iii) the vehicle and load exceed 254,300 pounds
gross weight. However, for a vehicle and load described in this
subparagraph, the VSF is reduced from $500 to $100 if no bridges are
crossed, and the VSF is reduced from $500 to $35 for an additional
identical load that is to be moved over the same route within 30 days
of the movement date of the original permit.

(C) Anapplicant must pay the VSF at the time of permit
application in order to offset department costs for analyses performed
in advance of issuing the permit. A request for cancellation must be in
writing and received by the department prior to collection of the struc-
tural information associated with the permit application. If the applica-
tion is canceled, the department will return the vehicle supervision fee.

(4) An applicant applying for a permit to move a load that
is required for the fulfillment of a fixed price public works contract
that was entered into prior to the effective date of this section, and
administered by federal, state, or local governmental entities, will not
be required to pay the vehicle supervision fee, provided the applicant
presents proof of the contract to the department prior to permit issuance.

(5) When the department has determined that a permit can
be issued for an overdimension load exceeding 200,000 pounds gross
weight, all remaining fees are due at the time the permit is issued.

(6) Unless the permit is issued for a load under subsection
(c) of'this section, this permit may not be used for a container, including
a trailer or an intermodal container, loaded with divisible cargo. [The
eulverts:]

(7) An applicant requesting a permit to move an overdi-
mension load that is between 200,001 and 254,300 pounds total with
less than 95 feet overall axle spacing, or is over the maximum permit-
ted weight on any axle or axle group, or is over 254,300 pounds gross
weight, or the weight limits described in §219.11(d), must submit the
following items to the department to determine if the permit can be is-
sued:
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(A) a detailed loading diagram which indicates the
number of axles, the number of tires on each axle, the tire size on
each axle, the distance between each axle, the tare and gross weight
on each axle, the transverse spacing of each set of dual wheels, the
distance between each set of dual wheels, the load's center of gravity,
the distance from the center of gravity to the center of the front bolster,
the distance from the center of gravity to the center of the rear bolster,
the distance from the center of the front bolster to the center of the
fifth wheel of the truck, the distance from the center of the rear bolster
to the center of the closest axle, and any other measurements as may
be needed to verify that the weight of the overdimension load is
adequately distributed among the various axle groups in the amounts
indicated by the loading diagram;

(B) a map indicating the exact beginning and ending
points relative to a state highway;

(C) acompleted form prescribed by the department, at-

testing to the facts regarding the applicant's agreement to transport the

shipment; [eopy of the signed contraet indicating that the applicant has
been retained to transpert the shipment;|

(D) the vehicle supervision fee as specified in paragraph
(3) of this subsection; and

(E) the name, phone number, and fax number of the ap-
plicant's licensed professional engineer who has been approved by the
department.

(8) The department will select a tentative route based on the
physical size of the overdimension load excluding the weight. The ten-
tative route must be investigated by the applicant, and the department
must be advised, in writing, that the route is capable of accommodating
the overdimension load.

(9) Before the permit is issued, the applicant's TxDOT ap-
proved licensed professional engineer shall submit to the department
and TxDOT a written certification that includes a detailed structural
analysis of the bridges on the proposed route demonstrating that the
bridges and culverts on the travel route are capable of sustaining the
load. The certification must be approved by TxDOT and submitted to
the department before the permit will be issued.

[(10) A permit may be issued for the movement of oversize

[(A) The weight per inch of tire width must not exceed
650 pounds-}

[(B) The rim diameter of each wheel must be a mini-
mum of 25 inches}

HE) The maximum weight per axle must not exceed
45,000 pounds-}
from center of axle to center of axle, must not be less than 12 feet.]

HE) The equipment must be moved empty}

HE) The equipment must be licensed with a machinery
license plate or a one trip registration-}

HG) The route will not include any controlled acecess
highway, unless an exception is granted based on a route and traffic
study conducted by the department]

(c) Dirill pipe and drill collars hauled in a pipe box.

(1) A vehicle or combination of vehicles may be issued a
permit under Transportation Code, §623.071, to haul drill pipe and drill
collars in a pipe box.

(2) The maximum width must not exceed 10 [nine] feet.

(3) The axle weight limits must not exceed the maximum
weight limits as specified in §219.11(d)(3).

(4) The height and length must not exceed the legal limits
specified in Transportation Code, Chapter 621, Subchapter C.

(5) The permit will be issued for a single-trip only. For
loads over 80,000 pounds, the applicant must pay the single-trip per-
mit fee, in addition to the highway maintenance fee specified in Trans-
portation Code, §623.077.

(6) The permit is valid only for travel on any farm-to-mar-
ket and ranch-to-market road, and such road will be specified on the
permit; however, the permitted vehicle will not be allowed to cross any
load restricted bridge when exceeding the posted capacity of the bridge.

(7) Movement will be restricted to daylight hours only.
(d) Houses and storage tanks.

(1) Unless an exception is granted by TxDOT, the depart-
ment will not issue[; appreval for the issuanee of] a permit for a house
or storage tank exceeding 20 feet in width [will reside with each distriet

engineer, or the district engineer's designee. along the proposed route].

(2) The issuance of a permit for a house or storage tank
exceeding 20 feet in width will be based on:

(A) the amount of inconvenience and hazard to the trav-
eling public, based on traffic volume;

(B) highway geometrics and time of movement; and

(C) the overall width, measured to the nearest inch, of
the house, including the eaves or porches.

(3) A storage tank must be empty.

(4) The proposed route must include the beginning and
ending points on a state highway.

5 A permit will not be issued for a newly construeted
heuse or storage tank that exceeds 34 feet overall width unless an ex-
eeption is granted by the department based on a route and traffie stady-]

K6y A permit will not be issued for the reloeation of an
existing house or storage tank that exceeds 40 feet overall width; unless
an exception is granted by the department based on a route and traffie
study-}

(5) [€H] A permit may be issued for the movement of an
overweight house provided:

(A) the applicant completes and submits to the depart-
ment a copy of a diagram for moving overweight houses, as shown in
Figure: 43 TAC §219.12(e) of this section;

(B) each support beam, parallel to the centerline of the
highway, is equipped with an identical number of two axle groups
which may be placed directly in line and across from the other cor-
responding two axle group or may be placed in a staggered offset ar-
rangement to provide for proper weight distribution;

(C) that, when a support beam is equipped with two or
more two axle groups, each two axle group is connected to a com-
mon mechanical or hydraulic system to ensure that each two axle group
shares equally in the weight distribution at all times during the move-
ment; and when the spacing between the two axle groups, measured
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from the center of the last axle of the front group to the center of the
first axle of the following group, is eight feet or more, the front two
axle group is equipped for self-steering in a manner that will guide or
direct the axle group in turning movements without tire scrubbing or
pavement scuffing; and

(D) the department conducts a detailed analysis of each
structure on the proposed route and determines the load can be moved
without damaging the roads and bridges.

(6) [€8)] The department may waive the requirement that
a loading diagram be submitted for the movement of an overweight
house if the total weight of all axle groups located in the same trans-
verse plane across the house does not exceed the maximum weight lim-
its specified in §219.11(d)(2).

(e) Diagram for moving overweight houses. The following
Figure: 43 TAC §219.12(e) indicates the type of diagram that is to
be completed by the permit applicant for moving an overweight house.
All measurements must be stated to the nearest inch.

Figure: 43 TAC §219.12(e) (No change.)

(f) Self-propelled off-road equipment. A permit may be issued
for the movement of oversize and overweight self-propelled off-road
equipment under the following conditions.

(1) The weight per inch of tire width must not exceed 650

pounds.

(2) The rim diameter of each wheel must be a minimum of
25 inches.

(3) The maximum weight per axle must not exceed 45,000

pounds.

(4) The minimum spacing between axles, measured from
center of axle to center of axle, must not be less than 12 feet.

(5) The equipment must be moved empty.

(6) The route will not include any controlled access high-
way, unless an exception is granted based on a route and traffic study
conducted by TxDOT.

§219.13.

Time Permits.

(a) General information. Applications for time permits issued
under Transportation Code, Chapter 623, and this section shall be made
in accordance with §219.11(b) and (c) of this title (relating to Gen-
eral Oversize/Overweight Permit Requirements and Procedures). Per-
mits issued under this section are governed by the requirements of

§219.11(e)(1) [and (4)].

(b) 30, 60, and 90 day permits. The following conditions apply
to time permits issued for overwidth or overlength loads, or overlength
vehicles, under this section.

(1) Fees. The fee for a 30-day permit is $120; the fee for a
60-day permit is $180; and the fee for a 90-day permit is $240. All fees
are payable in accordance with §219.11(f). All fees are non-refundable.

(2) Validity of Permit. Time permits are valid for a period
0f 30, 60, or 90 calendar days, based on the request of the applicant, and
will begin on [with] the effective [“mevement to begin"]| date stated on
the permit.

(3) Weight/height limits. The permitted vehicle may not
exceed the weight or height limits set forth by Transportation Code,
Chapter 621, Subchapters B and C.

(4) Registration requirements for permitted vehicles. [The
permitted vehicle must be registered in accordance with Transporta-
tion Code; Chapter 502; for maximum weight for the vehiele or vehi-

ele combination as set forth by ion Code; §502.043.] Time
permits will not be issued to a vehicle or vehicle combination that is
registered with temporary vehicle registration.

(5) Vehicle indicated on permit. The permit will indicate
only the truck or truck-tractor transporting the load; however, any prop-
erly registered trailer or semi-trailer is covered by the permit.

(6) Permit routes. The permit will allow travel on a

statewide basis.
(7) Restrictions.

(A) The permitted vehicle must not cross a load re-
stricted bridge or load restricted road when exceeding the posted
capacity of the road or bridge.

(B) The permitted vehicle may travel through highway
construction or maintenance areas if the dimensions do not exceed the
construction restrictions as published by the department.

(C) The permitted vehicle is subject to the restrictions
specified in §219.11(1), and the permittee is responsible for obtaining
from the department information concerning current restrictions.

(8) Escort requirements. Permitted vehicles are subject to
the escort requirements specified in §219.11(k).

(9) Transfer of time permits. Time permits issued under
this subsection are non-transferable between permittees or vehicles.

(10) Amendments. With the exception of time permits is-
sued under subsection (e)(4) of this section, time permits issued under
this subsection will not be amended except in the case of permit officer
error.

(c) Overwidth loads. An overwidth time permit may be issued
for the movement of any [nen-divisible] load or overwidth trailer, sub-
ject to subsection (a) of this section and the following conditions: [-]

(1) Width requirements.

(A) A time permit will not be issued for a vehicle with
a width exceeding 13 feet.

(B) When multiple items are hauled at the same time,
the items may not be loaded in a manner that creates a width greater
than the width of the widest item being hauled.

(2) Weight, height, and length requirements.

(A) The permitted vehicle shall not exceed legal weight,
height, or length according to Transportation Code, Chapter 621, Sub-
chapters B and C.

(B) When multiple items are hauled at the same time,
the items may not be loaded in a manner that creates:

HA) a width greater than the width of the widest item
being hauled;]
(i) [B)] a height greater than 14 feet;
(ii) [€©)] an overlength load; or

(iii) [(D)] a gross weight exceeding the legal gross
or axle weight of the vehicle hauling the load.

(3) Movement of overwidth trailers. When the permitted
vehicle is an overwidth trailer, it will be allowed [permitted] to:

(A) move empty to and from the job site; and

(B) haul aload from the permitted vehicle's point of ori-
gin to pick up a permitted load, and to the permitted vehicle's point of
origin or [retarn from the job site to] the permittee's place of business
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after dropping off a permitted load, as long as: [with & legal nondivis-
ible load.]

(i) the load does not exceed legal size and weight
limits under Transportation Code, Chapters 621 and 622; and

(ii) _the transport complies with the permit, including
the time period stated on the permit.

(4) Use in conjunction with other permits. An overwidth
time permit may be used in conjunction with an overlength time permit.

(d) Overlength loads. An overlength time permit may be is-
sued for the transportation of overlength loads or the movement of an
overlength self-propelled vehicle, subject to subsection (a) of this sec-
tion and the following conditions: <]

(1) Length requirements.

(A) The maximum overall length for the permitted ve-
hicle may not exceed 110 feet.

(B) The department may issue a permit under Trans-
portation Code, §623.071(a) for an overlength load or an overlength
self-propelled vehicle that falls within the definition of a nondivisible
load or vehicle.

(2) Weight, height and width requirements.

(A) The permitted vehicle may not exceed legal weight,
height, or width according to Transportation Code, Chapter 621, Sub-
chapters B and C.

HA) The maximum length for a single permitted vehi-
cle may not exceed 75 feet-}

(B) A permit will not be issued when the load has more
than 25 feet front overhang, or more than 30 feet rear overhang[; unless
an exception is granted by the department, based on a route and traffic
stady].

(3) Use in conjunction with other permits. An overlength
time permit may be used in conjunction with an overwidth time permit.

(4) Emergency movement. A permitted vehicle transport-
ing utility poles will be allowed emergency night movement for restor-
ing electrical utility service, provided the permitted vehicle is accom-
panied by a rear escort vehicle.

(e) Annual permits.

(1) General information. All permits issued under this sub-
section are subject to the following conditions.

(A) Fees for permits issued under this subsection are
payable as described in §219.11(f).

(B) Permits issued under this subsection are not trans-
ferable.

(C) Vehicles permitted under this subsection shall be
operated according to the restrictions described in §219.11(1). The per-
mittee is responsible for obtaining information concerning current re-
strictions from the department.

(D) Vehicles permitted under this subsection may not
travel over a load restricted bridge or load restricted road when ex-
ceeding the posted capacity of the road or bridge.

(E) Vehicles permitted under this subsection may travel
through any highway construction or maintenance area provided the
dimensions do not exceed the construction restrictions as published by
the department.

(F) With the exception of permits issued under para-
graph (5) of this subsection, vehicles permitted under this subsection
shall be operated according to the escort requirements described in
§219.11(k).

(2) Implements of husbandry. An annual permit may be
issued for an implement of husbandry being moved by a dealer in those
implements, and for harvesting equipment being moved as part of an
agricultural operation. Permits issued under this paragraph are subject
to the conditions described in paragraph (1) of this subsection.

(A) The fee for a permit issued under this paragraph is
$270, plus the highway maintenance fee specified in Transportation
Code, §623.077.

(B) The time period will be for one year and will start
on [with] the effective ['movement to begin"| date stated on the permit.

(C) The maximum width may not exceed 16 feet; max-
imum height may not exceed 16 feet; maximum length may not exceed
110 feet; and maximum weight may not exceed the limits stated in
§219.11(d).

D) The permitted vehicle must travel in the outside
traffic lane on multi-lane highways; when the width of the load exceeds
12 feetd

(D) [(E)] The permitted vehicle must be registered in
accordance with Transportation Code, Chapter 502, for maximum
weight for the vehicle or vehicle combination, as set forth by Trans-
portation Code, Chapter 621.

(3) Water well drilling machinery. The department may is-
sue annual permits under Transportation Code, §623.071, for water
well drilling machinery and equipment that fall within the definition
of a nondivisible load or vehicle. [eannet be reasonably dismantled:]
Permits issued under this paragraph are subject to the conditions de-
scribed in paragraph (1) of this subsection.

(A) The fee for a permit issued under this paragraph is
$270, plus the highway maintenance fee specified in Transportation
Code, §623.077 for an overweight load.

(B) A water well drilling machinery permit is valid for
one year from the effective [“mevement to begin"]| date stated on the
permit.

(C) The maximum dimensions may not exceed 16 feet
wide, 14 feet 6 inches high, 110 feet long, and maximum weight may
not exceed the limits stated in §219.11(d).

(D) The permitted vehicle must be registered in accor-
dance with Transportation Code, Chapter 502, for the maximum weight
of the vehicle, as set forth by Transportation Code, Chapter 621.

(E) A permit issued under this section authorizes a per-
mitted vehicle to operate only on the state highway system.

(4) Envelope vehicle permits.

(A) The department may issue an annual permit under
Transportation Code, §623.071(c), to a specific vehicle, for the move-
ment of superheavy or oversize equipment that falls within the defini-
tion of a nondivisible load. This permit may not be used for a con-
tainer, including a trailer or an intermodal container, loaded with di-
visible cargo. [eannet reasenably be dismantled:] Unless otherwise
noted, permits issued under this paragraph are subject to the conditions
described in paragraph (1) of this subsection.

(i) Superheavy or oversize equipment operating un-
der an annual envelope vehicle permit may not exceed:
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(1) 12 feet in width;

(II) 14 feet in height;

(11I) 110 feet in length; or

(1V) 120,000 pounds gross weight.

(ii)  Superheavy or oversize equipment operating un-
der an annual envelope vehicle permit may not transport a load that has
more than 25 feet front overhang, or more than 30 feet rear overhang.

(iii) The fee for an annual envelope vehicle permit
is $4,000, and is non-refundable.

(iv) The time period will be for one year and will
start on [with] the effective [“mevement te begin"]| date stated on the
permit.

(v)  This permit authorizes operation of the permitted
vehicle only on the state highway system.

(vi) The permitted vehicle must comply with
§219.11(d)(2) and (3).

(vii) The permitted vehicle or vehicle combination
must be registered in accordance with Transportation Code, Chapter
502, for maximum weight as set forth by Transportation Code, Chapter
621.

(viii) A permit issued under this paragraph is non-
transferable between permittees.

(ix) A permit issued under this paragraph may be
transferred from one vehicle to another vehicle in the permittee's fleet
provided:

(1) the permitted vehicle is destroyed or other-
wise becomes permanently inoperable, to an extent that it will no longer
be utilized, and the permittee presents proof that the negotiable certifi-
cate of title or other qualifying documentation has been surrendered to
the department; or

(II) the certificate of title to the permitted vehicle
is transferred to someone other than the permittee, and the permittee
presents proof that the negotiable certificate of title or other qualifying
documentation has been transferred from the permittee.

(x) A single-trip permit, as described in §219.12 of
this title (relating to Single-Trip Permits Issued Under Transportation
Code, Chapter 623, Subchapter D), may be used in conjunction with an
annual permit issued under this paragraph for the movement of vehicles
or loads exceeding the height or width limits established in subpara-
graph (A) of this paragraph. The department will indicate the annual
permit number on any single-trip permit to be used in conjunction with
a permit issued under this paragraph, and permittees will be assessed a
fee of $60 for the single-trip permit.

(B) The department may issue an annual permit under
Transportation Code, §623.071(d), to a specific motor carrier, for the
movement of superheavy or oversize equipment that falls within the
definition of a nondivisible load. This permit may not be used for a
container, including a trailer or an intermodal container, loaded with
divisible cargo. [eannot reasonably be dismantled:] Unless otherwise
noted, permits issued under this paragraph are subject to the conditions
described in paragraph (1) of this subsection and subparagraphs (A)(i)-
(viii) of this paragraph. A permit issued under this paragraph may be
transferred from one vehicle to another vehicle in the permittee's fleet
provided:

(i) that no more than one vehicle is operated at a
time; and

(ii) the original certified permit is carried in the ve-
hicle that is being operated under the terms of the permit.

(C) An annual envelope permit issued under subpara-
graph (B) of this paragraph will be sent to the permittee via registered
mail, or at the permittee's request and expense overnight delivery ser-
vice. This permit may not be duplicated. This permit will be replaced
only if:

(i) the permittee did not receive the original permit
within seven business days after its date of issuance;

(i) arequest for replacement is submitted to the de-
partment within 10 business days after the original permit's date of is-
suance; and

(iii)  the request for replacement is accompanied by
a notarized statement signed by a principle or officer of the permittee
acknowledging that the permittee understands the permit may not be
duplicated and that if the original permit is located, the permittee must
return either the original or replacement permit to the department.

(D) A request for replacement of a permit issued under
subparagraph (B) of this paragraph will be denied if the department can
verify that the permittee received the original.

(E) Lost, misplaced, damaged, destroyed, or otherwise
unusable permits will not be replaced. A new permit will be required.

(5) Annual manufactured housing permit. The department
may issue an annual permit for the transportation of new manufactured
homes from a manufacturing facility to a temporary storage location,
not to exceed 20 miles from the point of manufacture, in accordance
with Transportation Code, §623.094. Permits issued under this para-
graph are subject to the requirements of paragraph (1), subparagraphs
(A), (B), (C), (D), (E), and (G), of this subsection.

(A) A permit shall contain the name of the company or
person authorized to be issued permits by Transportation Code, Chapter
623, Subchapter E.

(B) The fee for a permit issued under this paragraph is
$1,500. Fees are non-refundable, and shall be paid in accordance with
§219.11(%).

(C) The time period will be for one year from the
effective [“movement to begin"| date stated on the permit.

(D) A copy of the permit must be carried in the vehicle
transporting a manufactured home.]

(D) [€B)] The permitted vehicle must travel in the out-
side traffic lane on multi-lane highways when the width of the load
exceeds 12 feet.

(E) [@] The permitted vehicle must be registered in
accordance with Transportation Code, Chapter 502.

(F) [€&)] Authorized movement for a vehicle permitted
under this section shall be valid during daylight hours only as defined
by Transportation Code, §541.401.

(G) [D] The permitted vehicle must be operated in ac-
cordance with the escort requirements described in §219.14(f) of this ti-
tle (relating to Manufactured Housing, and Industrialized Housing and
Building Permits).

(H) [H]Permits issued under this section are non-trans-
ferable between permittees.

(6) Power line poles. An annual permit will be issued under
Transportation Code, Chapter 622, Subchapter E, for the movement of
poles required for the maintenance of electric power transmission and
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distribution lines. Permits issued under this paragraph are subject to
the conditions described in paragraph (1) of this subsection.

(A) The fee for the permit is $120.

(B) The time period will be for one year and will start
on [with] the effective ['mevement to begin"| date stated on the permit.

(C) The maximum length of the permitted vehicle may
not exceed 75 feet.

(D) The width, height and gross weight of the permitted
vehicle may not exceed the limits set forth by Transportation Code,
Chapter 621.

(E) Vehicles permitted under this paragraph may not
travel over a load restricted bridge or load zoned road when exceed-
ing posted limits.

(F) The permitted vehicle must be registered in accor-
dance with Transportation Code, Chapter 502, for maximum weight as
set forth by Transportation Code, Chapter 621.

(G) Movement will be between the hours of sunrise and
sunset; however, the limitation on hours of operation does not apply
to a vehicle being operated to prevent interruption or impairment of
electric service, or to restore electric service that has been interrupted.
When operated at night, a vehicle permitted under this subsection must
be accompanied by a rear escort.

(H) The permitted vehicle may not travel during haz-
ardous road conditions as stated in §219.11(1)(1)(A) and (B) except to
prevent interruption or impairment of electric service, or to restore elec-
tric service that has been interrupted.

(I) The speed of the permitted vehicle may not exceed
50 miles per hour.

(J) The permitted vehicle must display on the extreme
end of the load:

(i) two red lamps visible at a distance of at least 500
feet from the rear;

(ii) two red reflectors that indicate the maximum
width and are visible, when light is insufficient or atmospheric condi-
tions are unfavorable, at all distances from 100 to 600 feet from the
rear when directly in front of lawful lower beams of headlamps; and

(iii) two red lamps, one on each side, that indicate
the maximum overhang, and are visible at a distance of at least 500
feet from the side of the vehicle.

(7) Cylindrically shaped bales of hay. An annual permit
may be issued under Transportation Code, §623.017, [§621-047] for
the movement of vehicles transporting cylindrically shaped bales of
hay. Permits issued under this paragraph are subject to the conditions
described in paragraph (1) of this subsection.

(A) The permit fee is $10.

(B) The time period will be for one year, and will start
on [with] the effective ["mevement to begin"] date stated on the permit.

(C) The maximum width of the permitted vehicle may
not exceed 12 feet.

(D) The length, height, and gross weight of the permit-
ted vehicle may not exceed the limits set forth by Transportation Code,
Chapter 621.

(E) Movement is restricted to daylight hours only.

(F) The permitted vehicle must be registered in accor-
dance with Transportation Code, Chapter 502, for maximum weight,
as set forth by Transportation Code, Chapter 621.

(8) Overlength load or vehicles. An annual overlength per-
mit may be issued for the transportation of a nondivisible overlength
load or the movement of a nondivisible overlength vehicle or combina-
tion of vehicles under Transportation Code, §623.071(c-1). This permit
is subject to the portions of subsections (a), (b), and (d) of this section
that are not limited to the fee or duration for the 30, 60, and 90 day

permits.

$§219.14. Manufactured Housing, and Industrialized Housing and
Building Permits.

(a) General information.

(1) A manufactured home that exceeds size limits for motor
vehicles as defined by Transportation Code, Chapter 621, Subchapters
B and C, must obtain a permit from the department.

(2) Pursuant to Transportation Code, Chapter 623, Sub-
chapter E, a permit may be issued to persons registered as manufactur-
ers, installers, or retailers with the Texas Department of Housing and
Community Affairs or motor carriers registered with the department
under Transportation Code, Chapter 643.

(3) The department may issue a permit to the owner of a
manufactured home provided that:

(A) the same owner is named on the title of the manu-
factured home and towing vehicle;

(B) or the owner presents a lease showing that the
owner of the manufactured home is the lessee of the towing vehicle.

(b) Application for permit.

(1) The applicant must complete the application and shall
include the manufactured home's HUD label number, Texas seal num-
ber, or the complete identification number or serial number of the man-
ufactured home, and the overall width, height, and length of the home
and the towing vehicle in combination. If the manufactured home is
being moved to or from a site in this state where it has been, or will
be, occupied as a dwelling, the permit must also show the name of the
owner of the home, the location from which the home is being moved,
and the location to which the home is being delivered.

(2) A permit application for industrialized housing or in-
dustrialized building that does not meet the definition in Occupations
Code, §1202.002 and §1202.003 shall be submitted in accordance with
§219.11(c) of this title (relating to General Oversize/Overweight Per-
mit Requirements and Procedures).

(c) Amendments to permit. Amendments can only be made
to change intermediate points between the origination and destination
points listed on the permit. [Permit issuanee:]

D Permit issuance is subjeet to the requirements of
§2H9He)th

H2) Amendments ean only be made to change intermedi-
permit}

(d) Payment of permit fee. The cost of the permit is $40,
payable in accordance with §219.11(¥).

(e) Permit provisions and conditions.

(1) The overall combined length of the manufactured home
and the towing vehicle includes the length of the hitch or towing device.
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(2) The height is measured from the roadbed to the highest
elevation of the manufactured home.

(3) The width of a manufactured home includes any roof
or eaves extension or overhang on either side.

(4) A permit will be issued for a single continuous move-
ment not to exceed five days.

(5) Movement must be made during daylight hours only
and may be made on any day except New Year's Day, Memorial Day,
Independence Day, Labor Day, Thanksgiving Day, and Christmas Day.

(6) The department may limit the hours for travel on certain
routes because of heavy traffic conditions.

(7) The department will publish any limitations on move-
ments during the national holidays listed in this subsection, or any lim-
itations during certain hours of heavy traffic conditions, and will make
such publications available to the public prior to the limitations becom-
ing effective.

(8) The permit will contain the route for the transportation
of the manufactured home from the point of origin to the point of des-
tination.

(9) The route for the transportation must be the most prac-
tical route as described in §219.11(e), except where construction is in
progress and the permitted vehicle's dimensions exceed the construc-
tion restrictions as published by the department, or where bridge or
overpass width or height would create a safety hazard.

(10) The department will publish annually a map or list of
all bridges or overpasses which, due to height or width, require an
escort vehicle to stop oncoming traffic while the manufactured home
crosses the bridge or overpass.

(11) A permittee may not transport a manufactured home
with a void permit; a new permit must be obtained.

(f) Escort requirements.

(1) A manufactured home exceeding 12 feet in width must
have a rotating amber beacon of not less than eight inches in diam-
eter mounted somewhere on the roof at the rear of the manufactured
home, or may have two five-inch flashing amber lights mounted ap-
proximately six feet from ground level at the rear corners of the man-
ufactured home. The towing vehicle must have one rotating amber
beacon of not less than eight inches in diameter mounted on top of the
cab. These beacons or flashing lights must be operational and luminif-
erous during any permitted move over the highways, roads, and streets
of this state.

(2) A manufactured home with a width exceeding 16 feet
but not exceeding 18 feet must have a front escort vehicle on two-lane
roadways and a rear escort vehicle on roadways of four or more lanes.

(3) A manufactured home exceeding 18 feet in width must
have a front and a rear escort on all roadways at all times.

(4) The escort vehicle must:

(A) have one red 16 inch square flag mounted on each
of the four corners of the vehicle;

(B) have a sign mounted on the front and rear of the
vehicle displaying the words "WIDE LOAD" in black letters at least
eight inches high with a brush stroke at least 1.41 inches wide against
a yellow background;

(C) haveanamber light or lights, visible from both front
and rear, mounted on top of the vehicle in one of the following config-
urations:

(i) two simultaneously flashing lights or

(i) one rotating beacon of not less than eight inches
in diameter; and

(D) maintain two-way communications with the per-
mitted vehicle and other escort vehicles involved with the movement
of the permitted vehicle.

(5) Two transportable sections of a multi-section manufac-
tured home, or two single section manufactured homes, when towed
together in convoy, may be considered one home for purposes of the es-
cort vehicle requirements, provided the distance between the two units
does not exceed 1,000 feet.

(6) An escort vehicle must comply with the requirements
in §219.11(k)(1) and §219.11(k)(7)(A).
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 4,
2015.

TRD-201503600

David D. Duncan

General Counsel

Texas Department of Motor Vehicles

Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 465-5665

¢ ¢ ¢

SUBCHAPTER C. PERMITS FOR OVER AXLE
AND OVER GROSS WEIGHT TOLERANCES

43 TAC §219.31

STATUTORY AUTHORITY

The amendments are proposed under Transportation Code,
§1002.001, which provides the Board of the Texas Department
of Motor Vehicles (board) with the authority to adopt rules that
are necessary and appropriate to implement the powers and
duties of the department under the Transportation Code; and
more specifically, Transportation Code, §§621.008, 622.002,
and 623.002, which authorize the board to adopt rules that are
necessary to implement and enforce Chapters 621, 622, and
623.

CROSS REFERENCE TO STATUTE
Transportation Code, Chapters 621, 622, and 623.
$219.31. Timber Permits.

(a) Purpose. This section prescribes the requirements and pro-
cedures regarding the annual permit for the operation of a vehicle or
combination of vehicles that will be used to transport unrefined timber,
wood chips, or woody biomass, under the provisions of Transportation
Code, Chapter 623, Subchapter Q.

(b) Application for permit.

(1) To qualify for a timber permit, a person must submit an
application to the department.

(2) The application shall be in a form prescribed by the de-
partment and at a minimum, will require the following:
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(A) name, [and] address, telephone number, and email
address (if requested) of the applicant;

(B) name of contact person and telephone number or
email address;

(C) vehicle information, including vehicle year, make,
license plate number and state of issuance, and vehicle identification
number; and

(D) a list of timber producing counties described in
Transportation Code, §623.321(a), in which the vehicle or combina-
tion of vehicles will be operated.

(3) The application shall be accompanied by:

(A) the total annual permit fee required by statute; [of
$1,500;] and

(B) ablanket bond or irrevocable letter of credit as re-
quired by Transportation Code, §623.012, unless the applicant has a
current blanket bond or irrevocable letter of credit on file with the de-
partment that complies with Transportation Code, §623.012.

(4) Fees for permits issued under this section are payable as
required by §219.11(f) of this title (relating to General Oversize/Over-
weight Permit Requirements and Procedures).

(c) Issuance and placement of permit and windshield sticker;
restrictions.

(1) A permit and a windshield sticker will be issued once
the application is approved, and each will be mailed to the applicant at
the address contained in the application.

(2) The windshield sticker shall be affixed to the inside of
the windshield of the vehicle in accordance with the diagram printed on
the back of the sticker and in a manner that will not obstruct the vision
of the driver. Any attempt to remove the sticker from the windshield
will render the sticker void and will require a new permit and sticker.

(3) A replacement sticker for a lost, stolen, or mutilated
windshield sticker may be issued, provided that the permittee submits
a request on a form approved by the department which shall include a
statement, signed by the permittee, affirming that the sticker was lost,
stolen, or mutilated. The replacement sticker shall only be valid for the
permitted vehicle.

(d) Notification. The financially responsible party as defined
in Transportation Code, §623.323(a), shall electronically file the notifi-
cation document described by §623.323(b) with the department via the
form on the department's website.

(e) Transfer of permit. An annual permit issued under this sec-
tion is not transferable between vehicles.

(f) Amendments. An annual permit issued under this section
will not be amended except in the case of department error.

(g) Termination of permit. An annual permit issued under this
section will automatically terminate, and the windshield sticker must
be removed from the vehicle:

(1) on the expiration of the permit;
(2) when the lease of the vehicle expires;

(3) on the sale or other transfer of ownership of the vehicle
for which the permit was issued,

(4) onthe dissolution or termination of the partnership, cor-
poration, or other legal entity to which the permit was issued; or

(5) ifthe permittee fails to timely replenish the bond or let-
ter of credit as required by Transportation Code, §623.012.

(h) Restrictions. Permits issued under this section are subject
to the restrictions in §219.11(1) of this title.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 4,
2015.

TRD-201503602

David D. Duncan

General Counsel

Texas Department of Motor Vehicles

Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 465-5665

¢ ¢ ¢

SUBCHAPTER D. PERMITS FOR OVERSIZE
AND OVERWEIGHT OIL WELL RELATED
VEHICLES

43 TAC §§219.41 - 219.43, 219.45

STATUTORY AUTHORITY

The amendments are proposed under Transportation Code,
§1002.001, which provides the Board of the Texas Department
of Motor Vehicles (board) with the authority to adopt rules that
are necessary and appropriate to implement the powers and
duties of the department under the Transportation Code; and
more specifically, Transportation Code, §§621.008, 622.002,
and 623.002, which authorize the board to adopt rules that are
necessary to implement and enforce Chapters 621, 622, and
623.

CROSS REFERENCE TO STATUTE
Transportation Code, Chapters 621, 622, and 623.
$219.41. General Requirements.
(a) General information.

(1) Permits issued under this subchapter, with the excep-
tion of permits issued under §219.45 of this title (relating to Permits
for Vehicles Transporting Liquid Products Related to Oil Well Produc-
tion), are subject to the requirements of this section.

(2) Oil well related vehicles are eligible for:
(A) single-trip mileage permits;
(B) quarterly hubometer permits; and
(C) annual permits.

(b) Permit application. All applications shall be made on a
form and in a manner prescribed by the department. An applicant shall
provide all applicable information, including:

(1) name, address, telephone number, and email address (if
requested) of the applicant;

(2) year and make of the unit;

(3) vehicle identification number of the unit;

(4) width, height, and length of the unit;
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(5) unit axle and tire information, including number of
axles, distance between axles, gauge per axle, axle weights, number of
tires, and tire size; and

(6) any other information required by law.

o) Prerequisites to ebtaining an eversizefoverweight permit-
A unit permitted under this subehapter must be registered under Trans-
portation Code; Chapter 502; for the maximum gross weight applicable
to the vehiele under Transportation Code; §621-101; or have the distin-
if applicable to the vehicle.]

(c) Payment of permit fees. Fees for permits issued under this
subchapter are payable as described in §219.11(f) of this title (relat-
ing to General Oversize/Overweight Permit Requirements and Proce-
dures).

(d) Restrictions.

(1) A vehicle permitted under this subchapter is subject to
the restrictions specified in §219.11(1)(1), (3), and (4), and the permittee
is responsible for obtaining information concerning current restrictions
from the department.

(2) Vehicles permitted under this subchapter may not cross
a load restricted bridge when exceeding the posted capacity of such.
Vehicles permitted under this subchapter may travel on a load restricted
road unless otherwise noted.

(3) A vehicle permitted under this subchapter may travel
through highway construction or maintenance areas provided the di-
mensions do not exceed the construction restrictions as published by
the department.

(4) A unit exceeding nine feet in width, 14 feet in height,
or 65 feet in length is restricted to daylight movement only.

(e) Void permits. A permit will be voided when the department
is informed by law enforcement that a citation has been issued for a
violation of a permit's terms and conditions.

(f) Transferability. Unless otherwise noted, a permit issued
under this subchapter may not be transferred between units or permit-
tees.

(g) Recordsretention. A unit permitted under this section must
keep the permit and any attachments to the permit in the unit until the
day after the date the permit expires.

(h) Escort requirements. In addition to any other escort
requirements specified in this subchapter, vehicles permitted under
this subchapter are subject to the escort requirements specified in
§219.11(k).

§219.42.  Single-Trip Mileage Permits.
(a) General information.

(1) Permits issued under this section are subject to the re-
quirements of §219.41 of this title (relating to General Requirements).

(2) A single-trip mileage permit:
(A) islimited to a maximum of seven consecutive days;

(B) routes the vehicle from the point of origin to the
point of destination and has the route listed on the permit; and

(C) allows the unit to be returned to the point of origin
on the same permit, provided the return trip is made within the time
period stated in the permit.

(3) A unit exceeding 175,000 pounds gross weight must:

(A) have front and rear escort vehicles to prevent traffic
from traveling beside the unit as it crosses a bridge;

(B) cross all multi-lane bridges by centering the unit on
a lane line;

(C) cross all two-lane bridges in the center of the bridge;
and

(D) cross each bridge at a speed not greater than 20
miles per hour.

(4) A unit exceeding 12 feet in width must be centered in
the outside traffic lane of any highway that has paved shoulders.

(b) Maximum permit weight limits.

(1) The maximum permit weight for any single axle, not
connected to another axle by a weight equalizing suspension system,
must not exceed 30,000 pounds or 850 pounds per inch of tire width,
whichever is less.

(2) The maximum permit weight for any group of axles on
a unit will be determined by calculating the "W" weight for the group,
using the formulas shown in Figure 2: 43 TAC §219.42(f), titled "Max-
imum Permit Weight Formulas," and comparing the calculated "W"
weight with the corresponding "W" weight that is established in Figure
1: 43 TAC §219.42(f), titled "Maximum Permit Weight Table."

(3) The maximum permit weight per inch of tire width for
axles that are steerable must not exceed 950 pounds, and the maximum
permit weight per inch of tire width for axles that are not steerable must
not exceed 850 pounds.

(4) A unit that does not have any group of axles that ex-
ceeds the limits established in Figure 1: 43 TAC §219.42(f), "Maxi-
mum Permit Weight Table," and Figure 2: 43 TAC §219.42(f), "Max-
imum Permit Weight Formulas" will be permitted with a single-trip
mileage or quarterly hubometer permit for travel on any route that does
not include a load restricted bridge.

(5) A unitthat has any group of axles that exceeds the limits
established by Figure 1: 43 TAC §219.42(f), "Maximum Permit Weight
Table," and Figure 2: 43 TAC §219.42(f), "Maximum Permit Weight
Formulas" will be eligible, on an individual case-by-case basis, for a
single-trip mileage permit only; permit approval or denial will be based
on a detailed route study and an analysis conducted by TxDOT of each
bridge on the proposed travel route to determine if the road(s) [reute]
and bridges are capable of sustaining the movement.

(6) Aroad or bridge that has been analyzed and determined
to be incapable of sustaining the unit will be excluded from the permit
route.

(c) Permit application and issuance.
(1) Application for single-trip mileage permit.

(A) The applicant must submit the completed applica-
tion to the department by telephone, facsimile, mail, or Internet. The
application shall include, at a minimum, the following information:

(i) name, [and] address, telephone number, and
email address (if requested) of the applicant;

(ii) origin and destination points of the unit;
(iii) make and model of the unit;

(iv)  vehicle identification number of the unit;
(v) license plate number of the unit;

(vi) size and weight dimensions; and
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(vii) any other information required by law.

(B) Upon receipt of the application, the department will
review and verify unit size and weight information, check route and
mileage to be traveled, compute the permit fee, and advise the applicant
of the permit fee.

(2) Issuance of single-trip mileage permit. Upon receipt of
the permit fee, the department will advise the applicant of the permit
number, and will provide a copy of the permit to the applicant if re-
quested to do so.

(d) Permit fees and refunds.

(1) Minimum fee. The minimum fee for a single-trip
mileage permit is either the calculated permit fee or $31, whichever
is the greater amount.

(2) Permit fee calculation. The fee for a single-trip mileage
permit is calculated by multiplying the number of miles traveled, the
highway use factor, the total rate per mile, and the indirect cost share.

(A) Highway use factor. The highway use factor for a
single trip mileage permit is 0.6.

(B) Total rate per mile. The total rate per mile is the
combined mileage rates for width, height, and weight for the unit. For
a trailer mounted unit, the total rate per mile is based on the overall
width, overall height, and all axle weights, including the truck-tractor
axles.

(i) The mileage rate for width is $.06 per mile for
each foot (or fraction thereof) above legal width.

(i) The mileage rate for height is $.04 per mile for
each foot (or fraction thereof) above legal height.

(iii) The mileage rate for a single axle or any axle
within a group that exceeds 20,000 pounds, but is less than or equal to
25,000 pounds, is calculated by multiplying $.045 times the amount by
which the axle or axle group weight exceeds the legal weight for the
axle or axle group and dividing the resultant figure by 1,000 pounds.

(iv) The mileage rate for a single axle or any axle
within a group that exceeds 25,000 pounds, but is less than or equal to
30,000 pounds, is calculated by multiplying $.055 times the amount by
which the axle or axle group weight exceeds the legal weight for the
axle or axle group and dividing the resultant figure by 1,000 pounds.

(C) Indirect cost share. The indirect cost share is a pro-
rated share of administering department activities, other than the direct
cost of the activities, including the cost of providing statewide sup-
port services. The indirect cost share factor is based upon the previous
year's expenditures.

(3) Permit fees for trailer mounted units.

(A) The permit fee for a trailer mounted unit is based
on the overall width, overall height, and all axle weights, including the
truck-tractor axles.

(B) A unitwith two or more axle groups that do not have
a spacing of at least 12 feet between the closest axles of the opposing
groups must have the permit fee calculated by the following method.

(i) The axle group with the lowest weight will have
the axle closest to the next axle group temporarily disregarded from its
group in order to create a spacing of at least 12 feet between the two
groups for fee calculation purposes.

(i)  An axle group will not have more than one axle
disregarded.

(iii) The permit fee for the axle group with the tem-
porarily disregarded axle must be based on the actual weight of the
entire axle group minus the legal weight for the remaining axles of the
group.

(4) Refunds. Fees for permits issued under this section are
non-refundable.

() Amendments. A single-trip mileage permit may not be
amended unless an exception is granted by the department.

(f) Weight table and formulas. The following table entitled
"Maximum Permit Weight Table" is Figure 1: 43 TAC §219.42(f), and
the list of formulas entitled, "Maximum Permit Weight Formulas," is
Figure 2: 43 TAC §219.42(f).

Figure 1: 43 TAC §219.42(f) (No change.)
Figure 2: 43 TAC §219.42(f) (No change.)

$219.43.  Quarterly Hubometer Permits.
(a) General information.

(1) Permits issued under this section are subject to the re-
quirements of §219.41 of this title (relating to General Requirements).

(2) A quarterly hubometer permit:

(A) iseftective for three consecutive months (for exam-
ple, a permit issued with a beginning date of January 15 will terminate
on April 14, or a permit issued with a beginning date of July 1 will ter-
minate on September 30);

(B) allows the unit to travel on all state-maintained
highways; and
(C) allows the unit to travel on a state-wide basis.

(3) A unit permitted under this subsection must not exceed
any of the following dimensions:

(A) 12 feet in width;
(B) 14 feet, 6 inches in height; and
(C) 95 feet in length.

(4) With the exception of units that are overlength only, a
unit operated with a permit issued under this section must be equipped
with a hubometer. The permittee must maintain the hubometer in good
working condition.

(5) A unit exceeding 175,000 pounds gross weight must:

(A) have front and rear escort vehicles to prevent traffic
from traveling beside the unit as it crosses a bridge;

(B) cross all multi-lane bridges by centering the unit on
a lane line;

(C) cross all two-lane bridges in the center of the bridge;
and

(D) cross each bridge at a speed not greater than 20
miles per hour.

(b) Maximum permit weight limits.

(1) The maximum permit weight for any single axle, not
connected to another axle by a weight equalizing suspension system,
must not exceed 30,000 pounds or 850 pounds per inch of tire width,
whichever is less.

(2) The maximum permit weight for any group of axles on
a unit will be determined by calculating the "W" weight for the group,
using the formulas in Figure 2: 43 TAC §219.42(f), "Maximum Per-
mit Weight Formulas", and comparing the calculated "W" weight with
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the corresponding "W" weight that is established in Figure 1: 43 TAC
§219.42(f), "Maximum Permit Weight Table."

(3) The maximum permit weight per inch of tire width for
axles that are steerable must not exceed 950 pounds, and the maximum
permit weight per inch of tire width for axles that are not steerable must
not exceed 850 pounds.

(4) A unit that does not have any group of axles that ex-
ceeds the limits established in Figure 1: 43 TAC §219.42(f), "Maxi-
mum Permit Weight Table," and Figure 2: 43 TAC §219.42(f), "Max-
imum Permit Weight Formulas" will be permitted with a single-trip
mileage or quarterly hubometer permit for travel on any route that does
not include a load restricted bridge.

(5) A unitthat has any group of axles that exceeds the limits
established by Figure 1: 43 TAC §219.42(f), "Maximum Permit Weight
Table," and Figure 2: 43 TAC §219.42(f), "Maximum Permit Weight
Formulas" will be eligible, on an individual case-by-case basis, for a
single-trip mileage permit only; permit approval or denial will be based
on a detailed route study and an analysis conducted by TxDOT of each
bridge on the proposed travel route to determine if the road(s) [reute]
and bridges are capable of sustaining the movement.

(6) A bridge that has been analyzed and determined to be
incapable of sustaining the unit will be excluded from the permit route.

(c) Initial permit application and issuance.
(1) Initial permit application.

(A) The applicant for an initial quarterly hubometer
permit must submit a completed application to the department by
telephone, facsimile, mail, or Internet. The application shall include,
at a minimum, the following information:

(i) name, [and] address, telephone number, and
email address (if requested) of the applicant;

(i) make and model of the unit;

(iii)  vehicle identification number of the unit;
(iv) license plate number of the unit;

(v) size and weight dimensions; and

(vi) any other information required by law.

(B) Upon receipt of the initial quarterly hubometer per-
mit application, the department will verify unit information, calculate
the permit fee, and advise the applicant of the permit fee.

(2) Issuance of initial quarterly hubometer permit. Upon
receipt of the permit fee, the department will provide the permit to the
applicant if requested, and will also provide a renewal application form
to the applicant.

(d) Permit renewals and closeouts.

(1) The applicant must complete and submit a renewal ap-
plication form to the department for each permit that is to be renewed
or closed out.

(2) Uponreceipt of the renewal application, the department
will verify unit information, check mileage traveled on the last permit,
calculate the new permit fee, and advise the applicant of the permit fee.

(e) Permit fees and refunds.

(1) Minimum fee. The minimum fee for a quarterly
hubometer permit is either the calculated permit fee or $31, whichever
is the greater amount.

(2) Fees for overlength units. A unit that is overlength only
must obtain a quarterly hubometer permit with a fee of $31, but is not
required to have a hubometer.

(3) Quarterly hubometer permit fee calculation. The per-
mit fee for a quarterly hubometer permit is calculated by multiplying
the hubometer mileage, the highway use factor, the total rate per mile,
and the indirect cost share.

(A) Hubometer mileage. Hubometer mileage for a
quarterly hubometer permit is determined by an amount estimated by
the applicant for the first quarterly hubometer permit, or from the unit's
hubometer mileage reading from the previous quarterly hubometer
permit.

(i) An applicant requesting a permit for a unit that
has traveled in excess of the mileage stated in the previous quarterly
hubometer permit must pay for the excess mileage traveled, in addition
to the fee for the renewed quarterly hubometer permit.

(i)  An applicant requesting a permit for a unit that
has traveled less than the mileage stated on the previous quarterly
hubometer permit will receive a credit on the purchase price of the
renewed quarterly hubometer permit for that unit or another unit.

(B) Highway use factor. The highway use factor for a
quarterly hubometer permit is 0.3.

(C) Total rate per mile. The total rate per mile is the
combined mileage rates for width, height, and weight for the unit. The
rate per mile for a trailer mounted unit is based on the overall width,
overall height, and all axle weights, including the truck-tractor axles.

(i) The mileage rate for width is $.06 per mile for
each foot (or fraction thereof) above legal width.

(i) The mileage rate for height is $.04 per mile for
each foot (or fraction thereof) above legal height.

(iiij) The mileage rate for a single axle or any axle
within a group that exceeds 20,000 pounds, but is less than or equal to
25,000 pounds, is calculated by multiplying $.045 times the amount by
which the axle or axle group weight exceeds the legal weight for the
axle or axle group and dividing the resultant figure by 1,000 pounds.

(iv) The mileage rate for a single axle or any axle
within a group that exceeds 25,000 pounds, but is less than or equal to
30,000 pounds, is calculated by multiplying $.055 times the amount by
which the axle or axle group weight exceeds the legal weight for the
axle or axle group and dividing the resultant figure by 1,000 pounds.

(D) Indirect cost share. The indirect cost share is a pro-
rated share of administering department activities, other than the direct
cost of the activities, including the cost of providing statewide sup-
port services. The indirect cost share factor is based upon the previous
year's expenditures.

(4) Permit fees for trailer mounted units.

(A) The permit fee for a trailer mounted unit is based
on the overall width, overall height, and all axle weights, including the
truck-tractor axles.

(B) A unit with two or more axle groups that does not
have a spacing of at least 12 feet between the closest axles of the op-
posing groups must have the permit fee calculated by the following
method.

(i) The axle group with the lowest weight will have
the axle closest to the next axle group temporarily disregarded from its
group in order to create a spacing of at least 12 feet between the two
groups for fee calculation purposes.
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(i)  An axle group will not have more than one axle
disregarded.

(iii) The permit fee for the axle group with the tem-
porarily disregarded axle must be based on the actual weight of the
entire axle group minus the legal weight for the remaining axles of the
group.

(5) Refunds. A refund is made to the applicant when the
quarterly hubometer permit process is stopped for all units listed in the
applicant's account, provided the amount of the refund exceeds $25.

(f) Amendments.
amended only to indicate:

A quarterly hubometer permit may be

(1) anew hubometer serial number; or
(2) anew license plate number.

§219.45.  Permits for Vehicles Transporting Liquid Products Related
to Oil Well Production.

(a) General provisions. This section applies to the following
vehicles which may secure an annual permit issued under provisions of
Transportation Code, Chapter 623, Subchapter G, to haul liquid loads
over all state-maintained highways.

(1) A vehicle combination consisting of a truck-tractor and
semi-trailer specifically designed with a tank and pump unit for trans-
porting:

(A) liquid fracing products, liquid oil well waste prod-
ucts, or unrefined liquid petroleum products to an oil well; or

(B) unrefined liquid petroleum products or liquid oil
well waste products from an oil well not connected to a pipeline.

(2) A permit issued under this section is effective for one
year beginning on the effective [“meovement to begin"] date.

(b) Application for permit.

(1) Arequest for an annual permit issued under Transporta-
tion Code, Chapter 623, Subchapter G, and this section, must be sub-
mitted to the department by telephone, facsimile, mail, or Internet.

(2) The permit request must be received by the department
not more than 14 days prior to the date that the permit is to begin.

(c) Permit qualifications and requirements.
(1) The semi-trailer must be of legal size and weight.

(2) The semi-trailer must be registered for the maximum
legal gross weight.

(3) Only one semi-trailer will be listed on a permit.

(4) The permit may be transferred from an existing trailer
being removed from service and placed on a new trailer being added to
the permittee's fleet, if the permittee supplies the department with:

(A) the existing valid permit number;
(B) the make and model of the new trailer;
(C) the license number of the new trailer; and

(D) a transfer fee of $31 per permit to cover adminis-
trative costs.

(d) Fees. All fees associated with permits issued under this
section are payable as described in §219.11(f) of this title (relating to
General Oversize/Overweight Permit Requirements and Procedures).

(1) The permit fee is based on the axles of the semi-trailer
and the drive axles of the truck-tractor. The fee for the permit, which
includes the indirect cost share, is determined as follows:

(A) $52 per axle--to haul liquid oil well waste products
or unrefined liquid petroleum products from oil wells not connected by
a pipeline and return empty;

(B) $52 per axle--to haul liquid products related to oil
well production to an oil well and return empty; and

(C) $104 per axle--to haul liquid products related to oil
well production to an oil well and return with liquid oil well waste
products or unrefined liquid petroleum products from an oil well not
connected to a pipeline.

(2) Each permittee will be charged a $20 issuance fee in
addition to the permit fee.

(e) Permit movement conditions. The permit load must not
cross any load-restricted bridge when exceeding the posted capacity of
such.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 4,
2015.

TRD-201503603

David D. Duncan

General Counsel

Texas Department of Motor Vehicles

Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 465-5665

¢ ¢ ¢

SUBCHAPTER E, PERMITS FOR OVERSIZE
AND OVERWEIGHT UNLADEN LIFT
EQUIPMENT MOTOR VEHICLES

43 TAC §§219.61 - 219.63

STATUTORY AUTHORITY

The amendments are proposed under Transportation Code,
§1002.001, which provides the Board of the Texas Department
of Motor Vehicles (board) with the authority to adopt rules that
are necessary and appropriate to implement the powers and
duties of the department under the Transportation Code; and
more specifically, Transportation Code, §§621.008, 622.002,
and 623.002, which authorize the board to adopt rules that are
necessary to implement and enforce Chapters 621, 622, and
623.

CROSS REFERENCE TO STATUTE
Transportation Code, Chapters 621, 622, and 623.

$§219.61. General Requirements for Permits for Oversize and Over-
weight Unladen Lift Equipment Motor Vehicles.

(a) General information. Unless otherwise noted, permits is-
sued under this subchapter are subject to the requirements of this sec-
tion. Unladen lift equipment motor vehicles (cranes) permitted under
this subchapter are eligible for:

40 TexReg 6340 September 18, 2015 Texas Register



(1) permit weight limits above those established by
§219.11(d)(2) of this title (relating to General Oversize/Overweight
Permit Requirements and Procedures);

(2) single-trip mileage permits;
(3) quarterly hubometer permits; and
(4) annual permits.

(b) Permit application. An application shall be made on a form
and in a manner prescribed by the department. The applicant shall
provide all applicable information, including:

(1) name, address, telephone number, and email address (if
requested) of the applicant;

(2) year and make of the crane;

(3) vehicle identification number of the crane;

(4) width, height, and length of the crane;

(5) unit axle and tire information, including the number of
axles, distance between axles, gauge per axle, axle weights, number of
tires, and tire size; and

(6) any other information required by law.

(c) [()] Payment of permit fees. Fees for permits issued under
this subchapter are payable as described in §219.11(f).

(d) [€e)] Restrictions.

(1) A vehicle permitted under this subchapter is subject to
the restrictions specified in §219.11(1)(1), (3), and (4), and the permittee
is responsible for obtaining information concerning current restrictions
from the department.

(2) A vehicle permitted under this subchapter may travel
through highway construction or maintenance areas provided the di-
mensions do not exceed the construction restrictions as published by
the department.

(e) [€d)] Void permits. A permit will be voided when the de-
partment is informed by law enforcement that a citation has been issued
for a violation of a permit's terms and conditions.

() [€e)] Transferability. Unless otherwise noted, a permit is-
sued under this subchapter may not be transferred between cranes or
between permittees.

(g) [D] Records retention. A crane permitted under this sec-
tion must keep the permit and any attachments to the permit in the crane
until the day after the date the permit expires.

(h) [€®)] Escort requirements. In addition to any other es-
cort requirements specified in this subchapter, cranes permitted un-
der this subchapter are subject to the escort requirements specified in
§219.11(k).

§219.62. Single Trip Mileage Permits.
(a) General information.

(1) Permits issued under this section are subject to the re-
quirements of §219.61 of this title (relating to General Requirements
for Permits for Oversize and Overweight Unladen Lift Equipment Mo-
tor Vehicles).

(2) A single-trip mileage permit:

(A) islimited to a maximum of seven consecutive days;

(B) is routed from the point of origin to the point of
destination and has the route listed on the permit; and

(C) allows the crane to be returned to the point of origin
on the same permit, provided the return trip is made within the time
period stated in the permit.

(3) A crane permitted under Transportation Code, Chap-
ter 623, Subchapter J, must be registered under Transportation Code,
Chapter 502, for the maximum gross weight applicable to the vehicle
under Transportation Code, Section 621.101 or have the distinguishing
license plates as provided by Transportation Code, §502.146 if appli-
cable to the vehicle.

(4) A crane exceeding 175,000 pounds gross weight must:

(A) have front and rear escort vehicles to prevent traffic
from traveling beside the crane as it crosses a bridge;

(B) cross all multi-lane bridges by centering the crane
on a lane line;

(C) cross all two-lane bridges in the center of the bridge;
and

(D) cross each bridge at a speed not greater than 20
miles per hour.

(5) A crane exceeding 12 feet in width must be centered in
the outside traffic lane of any highway that has paved shoulders.

(6) The permitted vehicle must not cross a load restricted
bridge when exceeding the posted capacity of such.

(b) Maximum permit weight limits.

(1) The maximum permit weight for any single axle, not
connected to another axle by a weight equalizing suspension system,
must not exceed 30,000 pounds or 850 pounds per inch of tire width,
whichever is less.

(2) The maximum permit weight for any group of axles on
a crane is determined by calculating the "W" weight for the group,
using the formulas shown in Figure 2: 43 TAC §219.62(f), "Maximum
Permit Weight Formulas," and comparing the calculated "W" weight
with the corresponding "W" weight that is established in Figure 1: 43
TAC §219.62(f), "Maximum Permit Weight Table."

(3) The maximum permit weight per inch of tire width for
axles that are steerable must not exceed 950 pounds, and the maximum
permit weight per inch of tire width for axles that are not steerable must
not exceed 850 pounds.

(4) A crane that does not have any group of axles that ex-
ceeds the limits established in Figure 1: 43 TAC §219.62(f), "Maxi-
mum Permit Weight Table," and Figure 2: 43 TAC 219.62(f), "Max-
imum Permit Weight Formulas," will be permitted with a single-trip
mileage permit or a quarterly hubometer permit for travel on any route
that does not include a load restricted bridge.

(5) A crane that has any group of axles that exceeds the
limits established by Figure 1: 43 TAC §219.62(f),"Maximum Permit
Weight Table," and Figure 2: 43 TAC §219.62(f), "Maximum Permit
Weight Formulas," will be eligible, on an individual case-by-case basis,
for a single-trip mileage permit only. Permit approval or denial will be
based on a detailed route study and an analysis conducted by TxDOT
of each bridge on the proposed travel route to determine if the road(s)
[route] and bridges are capable of sustaining the movement.

(6) Aroad or bridge that has been analyzed and determined
to be incapable of sustaining the crane will be excluded from the permit
route.

(c) Permit application and issuance.

(1) Application for single-trip mileage permit.
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(A) The applicant must submit the completed applica-
tion to the department by telephone, facsimile, mail, or Internet. The
application shall include, at a minimum, the following information:

(i) name, [and] address, telephone number, and
email address (if requested) of the applicant;

(ii) origin and destination points of the crane;
(iii) make and model of the crane;

(iv) vehicle identification number of the crane;
(v) license plate number of the crane;

(vi) size and weight dimensions; and

(vii) any other information required by law.

(B) Upon receipt of the application, the department will
review and verify size and weight information, check the route and
mileage to be traveled, compute the permit fee, and advise the applicant
of the permit fee.

(2) Issuance of single-trip mileage permit. Upon receipt of
the permit fee, the department will advise the applicant of the permit
number, and will provide a copy of the permit to the applicant if re-
quested to do so.

(d) Permit fees and refunds.

(1) Minimum fee. The minimum fee for a single-trip per-
mit is either the calculated permit fee or $31, whichever is the greater
amount.

(2) Permit fee calculation. The permit fee for a single-trip
mileage permit is calculated by multiplying the number of miles trav-
eled, the highway use factor and the total rate per mile, and the indirect
cost share.

(A) Highway use factor. The highway use factor for a
single trip mileage permit is 0.6.

(B) Total rate per mile. The total rate per mile is the
combined mileage rates for width, height, and weight for the unit. The
rate per mile for a trailer mounted crane is based on the overall width,
overall height, and all axle weights, including the truck-tractor axles.

(i) The mileage rate for width is $.06 per mile for
each foot (or fraction thereof) above legal width.

(i) The mileage rate for height is $.04 per mile for
each foot (or fraction thereof) above legal height.

(iii) The mileage rate for a single axle or any axle
within a group that exceeds 20,000 pounds, but is less than or equal to
25,000 pounds, is calculated by multiplying $.045 times the amount by
which the axle or axle group weight exceeds the legal weight for the
axle or axle group and dividing the resultant figure by 1,000 pounds.

(iv) The mileage rate for a single axle or any axle
within a group that exceeds 25,000 pounds, but is less than or equal to
30,000 pounds, is calculated by multiplying $.055 times the amount by
which the axle or axle group weight exceeds the legal weight for the
axle or axle group and dividing the resultant figure by 1,000 pounds.

(C) Indirect cost share. The indirect cost share is a pro-
rated share of administering department activities, other than the direct
cost of the activities, including the cost of providing statewide sup-
port services. The indirect cost share factor is based upon the previous
year's expenditures.

(3) Exceptions to fee computations. A crane with two or
more axle groups that does not have a spacing of at least 12 feet be-

tween the closest axles of the opposing groups must have the permit
fee calculated by the following method.

(A) The axle group with the lowest weight will have
the axle closest to the next axle group temporarily disregarded from its
group in order to create a spacing of at least 12 feet between the two
groups for fee calculation purposes.

(B) An axle group will not have more than one axle dis-
regarded.

(C) The permit fee for the axle group with the temporar-
ily disregarded axle must be based on the actual weight of the entire
axle group minus the legal weight for the remaining axles of the group.

(4) Refunds. Fees for permits issued under this section are
non-refundable.

(¢) Amendments. A single-trip mileage permit issued under
this section may not be amended unless an exception is granted by the
department.

(f) Weight table and formulas. The following table entitled
"Maximum Permit Weight Table" is Figure 1: 43 TAC §219.62(f), and
the list of formulas entitled "Maximum Permit Weight Formulas," is
Figure 2: 43 TAC §219.62(f).

Figure 1: 43 TAC §219.62(f) (No change.)
Figure 2: 43 TAC §219.62(f) (No change.)

$§219.63.  Quarterly Hubometer Permits.
(a) General information.

(1) Permits issued under this section are subject to the re-
quirements of §219.61 of this title (relating to General Requirements
for Permits for Oversize and Overweight Unladen Lift Equipment Mo-
tor Vehicles).

(2) A quarterly hubometer permit:

(A) is effective for three consecutive months (for exam-
ple, a permit issued with a beginning date of January 15 will terminate
on April 14, or a permit issued with a beginning date of July 1 will ter-
minate on September 30);

(B) allows the vehicle to travel on all state-maintained
highways; and

(C) allows the unit to travel on a state-wide basis.

(3) A crane permitted under this section must not exceed
any of the following dimensions:

(A) 12 feet in width;
(B) 14 feet, 6 inches in height; or
(C) 95 feet in length.

(4) A crane permitted under this section must be registered
under Transportation Code, Chapter 502, for the maximum gross
weight applicable to the vehicle under Transportation Code, Section
621.101, or have the distinguishing license plates as provided by
Transportation Code, §502.146, if applicable to the vehicle.

(5) With the exception of cranes that are overlength only,
cranes operated with a quarterly hubometer permit must be equipped
with a hubometer. The permittee must maintain the hubometer in good
working condition.

(6) A crane exceeding 175,000 pounds gross weight must:

(A) have front and rear escort vehicles to prevent traffic
from traveling beside the crane as it crosses a bridge;
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(B) cross all multi-lane bridges by centering the crane
on a lane line;

(C) cross all two-lane bridges in the center of the bridge;
and

(D) cross each bridge at a speed not greater than 20
miles per hour.

(7) A crane exceeding 12 feet in width must be centered in
the outside traffic lane of any highway that has paved shoulders.

(8) A crane will be permitted for night movement provided
that it does not exceed 10 feet 6 inches in width, 14 feet in height, or
95 feet in length. A crane moving at night must be accompanied by a
front and rear escort vehicle.

(9) The permitted vehicle must not cross a load restricted
bridge when exceeding the posted capacity of such.

(10) The permit may be amended only to indicate:
(A) anew hubometer serial number; or
(B) anew license plate number.
(b) Maximum permit weight limits.

(1) The maximum permit weight for any single axle, not
connected to another axle by a weight equalizing suspension system,
must not exceed 30,000 pounds or 850 pounds per inch of tire width,
whichever is less.

(2) The maximum permit weight for any group of axles on
a crane will be determined by calculating the "W" weight for the group,
using the formulas in Figure 2: 43 TAC §219.62(f), "Maximum Per-
mit Weight Formulas," and comparing the calculated "W" weight with
the corresponding "W" weight that is established in Figure 1: 43 TAC
§219.62(f), "Maximum Permit Weight Table."

(3) The maximum permit weight per inch of tire width for
axles that are steerable must not exceed 950 pounds, and the maximum
permit weight per inch of tire width for axles that are not steerable must
not exceed 850 pounds.

(4) A crane that does not have any group of axles that ex-
ceeds the limits established in Figure 1: 43 TAC §219.62(f), "Maxi-
mum Permit Weight Table," and Figure 2: 43 TAC §219.62(f), "Max-
imum Permit Weight Formulas," will be permitted with a single-trip
mileage permit or a quarterly hubometer permit for travel on any route
that does not include a load restricted bridge.

(5) A crane that has any group of axles that exceeds the
limits established by Figure 1: 43 TAC §219.62(f), "Maximum Permit
Weight Table," and Figure 2: 43 TAC §219.62(f), "Maximum Permit
Weight Formulas," will be eligible, on an individual case-by-case basis,
for a single-trip mileage permit only; permit approval or denial will be
based on a detailed route study and an analysis conducted by TxDOT
of each bridge on the proposed travel route to determine if the road(s)
[reute] and bridges are capable of sustaining the movement.

(6) A bridge that has been analyzed and determined to be
incapable of sustaining the crane will be excluded from the permit
route.

(c) Initial permit application and issuance.
(1) Initial permit application.

(A) A completed application for an initial quarterly
hubometer permit must be submitted to the department by telephone,
facsimile, mail, or Internet. The application shall include, at a mini-
mum, the following information:

(i) name, [and]| address, telephone number, and
email address (if requested) of the applicant;

(ii) make and model;

(iii)  the vehicle identification number;

(iv) license plate number of the vehicle;
(v) size and weight dimensions; and

(vi) any other information required by law.

(B) Upon receipt of the initial quarterly hubometer per-
mit application, the department will verify vehicle information, calcu-
late the permit fee, and advise the applicant of the permit fee.

(2) Issuance of initial quarterly hubometer permit. Upon
receipt of the permit fee, the department will provide the permit to
the applicant upon request, and will also provide a renewal application
form to the applicant.

(d) Permit renewals and closeouts.

(1) The applicant must complete and submit a renewal ap-
plication form to the department for each permit that is to be renewed
or closed out.

(2) Uponreceipt of the renewal application, the department
will verify crane information, check mileage traveled on the last permit,
calculate the new permit fee, and advise the applicant of the permit fee.

(e) Permit fees and refunds.

(1) Minimum fee. The minimum fee for a single-trip per-
mit or time permit is either the calculated permit fee or $31, whichever
is the greater amount.

(2) Fees for overlength units. A crane that is overlength
only must obtain a quarterly hubometer permit with a fee of $31, and
is not required to have a hubometer.

(3) Quarterly hubometer permit fee calculation. The per-
mit fee for a quarterly hubometer permit is calculated by multiplying
the hubometer mileage, the highway use factor, the total rate per mile,
and the indirect cost share.

(A) Hubometer mileage. Mileage for a quarterly
hubometer permit is determined by an amount estimated by the
applicant for the first quarterly hubometer permit, or from the crane's
hubometer mileage reading from the previous quarterly hubometer
permit.

(i) An applicant requesting a permit for a crane that
has traveled in excess of the mileage stated in the previous quarterly
hubometer permit must pay for the excess mileage traveled, in addition
to the fee for the renewed quarterly hubometer permit.

(i) An applicant requesting a permit for a crane
that has traveled less than the mileage stated on the previous quarterly
hubometer permit will receive a credit on the purchase price of the
renewed quarterly hubometer permit for that crane or another crane.

(B) Highway use factor. The highway use factor for a
quarterly hubometer permit is 0.3.

(C) Total rate per mile. The total rate per mile is the
combined mileage rates for width, height, and weight for the crane.

(i) The mileage rate for width is $.06 per mile for
each foot (or fraction thereof) above legal width.

(i) The mileage rate for height is $.04 per mile for
each foot (or fraction thereof) above legal height.
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(iii) The mileage rate for a single axle or any axle
within a group that exceeds 20,000 pounds, but is less than or equal to
25,000 pounds, is calculated by multiplying $.045 times the amount by
which the axle or axle group weight exceeds the legal weight for the
axle or axle group and dividing the resultant figure by 1,000 pounds.

(iv) The mileage rate for a single axle or any axle
within a group that exceeds 25,000 pounds, but is less than or equal to
30,000 pounds, is calculated by multiplying $.055 times the amount by
which the axle or axle group weight exceeds the legal weight for the
axle or axle group and dividing the resultant figure by 1,000 pounds.

(D) Indirect cost share. The indirect cost share is a pro-
rated share of administering department activities, other than the direct
cost of the activities, including the cost of providing statewide sup-
port services. The indirect cost share factor is based upon the previous
year's expenditures.

(4) Special fee provisions. A crane with two or more axle
groups that do not have a spacing of at least 12 feet between the closest
axles of the opposing groups must have the permit fee calculated by
the following method.

(A) The axle group with the lowest weight will have
the axle closest to the next axle group temporarily disregarded from its
group in order to create a spacing of at least 12 feet between the two
groups for fee calculation purposes.

(B) An axle group will not have more than one axle dis-
regarded.

(C) The permit fee for the axle group with the temporar-
ily disregarded axle must be based on the actual weight of the entire
axle group minus the legal weight for the remaining axles of the group.

(5) Refunds. The department will refund fees for permits
issued under this section when the quarterly hubometer permit process
is stopped for all cranes listed in the applicant's account, provided the
amount of the refund exceeds $25.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 4,
2015.

TRD-201503604

David D. Duncan

General Counsel

Texas Department of Motor Vehicles

Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 465-5665
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SUBCHAPTER G. RECORDS AND
INSPECTIONS

43 TAC §219.102

STATUTORY AUTHORITY

The amendments are proposed under Transportation Code,
§1002.001, which provides the Board of the Texas Department
of Motor Vehicles (board) with the authority to adopt rules that
are necessary and appropriate to implement the powers and
duties of the department under the Transportation Code; and
more specifically, Transportation Code, §§621.008, 622.002,

and 623.002, which authorize the board to adopt rules that are
necessary to implement and enforce Chapters 621, 622, and
623.

CROSS REFERENCE TO STATUTE
Transportation Code, Chapters 621, 622, and 623.
$219.102.  Records.

(a) General records to be maintained. Each person who is sub-
ject to this chapter shall maintain the following records if information
in such a record is necessary to verify the person's operation:

(1) operational logs, insurance certificates, and documents
to verify the person's operations;

(2) complete and accurate records of services performed,
and

(3) all certificate of title documents, shipper's certificate of
weight, including information used to support the shipper's certificate
of weight, weight tickets, permits for oversize or overweight vehicles
and loads, dispatch records, load tickets, waybill or any other docu-
ment that verify the operations of the vehicle to determine the actual
weight, insurance coverage, size or capacity of the vehicle, and the size
or weight of the commodity being transported.

(b) Evidence of permits.

(1) Except as stated otherwise in §219.13(e)(4)(B)(ii) of
this title (relating to Time Permits), the original permit, a print copy
of the permit, or an electronic copy of the permit must be kept in the
permitted vehicle until the permit terminates or expires.

(2) Except as stated otherwise in §219.13(e)(4)(B)(ii), an
operator of a vehicle operating under a permit issued under Transporta-
tion Code, Subtitle E, shall, on request, provide the original permit, a
print copy of the permit, or an electronic copy of the permit to a de-
partment inspector or to a peace officer, as defined by Code of Criminal
Procedure, Article 2.12.

(A) If the department provides a permit electronically,
the vehicle operator may provide a legible and accurate image of the
permit displayed on a wireless communication device.

(B) The display of an image that includes permit infor-
mation on a wireless communication device under this paragraph does
not constitute effective consent for a law enforcement officer, or any
other person, to access the contents of the wireless communication de-
vice except to view the permit information.

(C) The authorization of the use of a wireless communi-
cation device to display permit information under this paragraph does
not prevent the State Office of Administrative Hearings or a court of
competent jurisdiction from requiring a person to provide a paper copy
of the person's evidence of permit in a hearing or trial or in connection
with discovery proceedings.

(D) A telecommunications provider, as defined by Util-
ities Code, §51.002, may not be held liable to the operator of the motor
vehicle for the failure of a wireless communication device to display
permit information under this paragraph.

by Copies of permits: A copy of the oversize or overweight
permit shall be maintained in the vehicle for which the permit was is-
sued during the period that the permit is required: On demand by a
department inspeetor or any other authorized government personnel;
the driver of the vehicle shall present the permit to that person

(c) Preservation and destruction of records. Records required
under this section shall be maintained for not less than two years, except
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that drivers' time cards and logs shall be maintained for not less than
six months.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 4,
2015.

TRD-201503605

David D. Duncan

General Counsel

Texas Department of Motor Vehicles

Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 465-5665
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SUBCHAPTER H. ENFORCEMENT
43 TAC §219.121, §219.125
STATUTORY AUTHORITY

The amendments are proposed under Transportation Code,
§1002.001, which provides the Board of the Texas Department
of Motor Vehicles (board) with the authority to adopt rules that
are necessary and appropriate to implement the powers and
duties of the department under the Transportation Code; and
more specifically, Transportation Code, §§621.008, 622.002,
and 623.002, which authorize the board to adopt rules that are
necessary to implement and enforce Chapters 621, 622, and
623.

CROSS REFERENCE TO STATUTE
Transportation Code, Chapters 621, 622, and 623.

$219.121.  Administrative Penallties.

(a) Authority. The department, after notice and opportunity
for hearing, may impose an administrative penalty against a person or
the holder of the permit who:

(1) provides false information on a permit application or
another form required by the department concerning the issuance of an
oversize or overweight permit;

(2) wviolates this chapter or Transportation Code, Chapters
621, 622, or 623;

(3) wviolates an order adopted under this chapter or Trans-
portation Code, Chapters 621, 622, or 623; or

(4) fails to obtain an oversize or overweight permit that is
required under this chapter or Transportation Code, Chapters 621, 622,
or 623.

(b) Amount of administrative penalty.

(1) In an action brought by the department, the aggregate
amount of administrative penalty shall not exceed $5,000 unless it is
found that the person or the holder of the permit knowingly committed
a violation.

(2) In an action brought by the department, if it is found
that the person or the holder of the permit knowingly committed a vio-
lation, the aggregate amount of administrative penalty shall not exceed
$15,000. "Knowingly" means actual awareness of the act or practice
that is the alleged violation, or acting with deliberate ignorance of or

reckless disregard for the violation involved. Actual awareness may
be inferred from the conduct of the alleged violator or from the history
of previous violations by the alleged violator. [A person or the holder
of the permit acts knowingly if the person or the holder of the permit
acts with knowledge that the act violates Transportation Code, Chap-
ters 6215 622 or 623; or a rule or an order adopted under Transportation
Code, Chapters 621, 622, or 623.]

(3) In an action brought by the department, if it is found
that the person or the holder of the permit knowingly committed mul-
tiple violations, the aggregate amount of administrative penalty for the
multiple violations shall not exceed $30,000.

(4) Each day a violation continues or occurs is a separate
violation for purposes of imposing an administrative penalty.

(5) Any recommendation that an administrative penalty
should be imposed must be based on the following factors:

(A) the seriousness of the violation, including the na-
ture, circumstances, extent, and gravity of any prohibited acts, and the
hazard or potential hazard created to the health, safety, or economic
welfare of the public;

(B) the economic harm to property or the environment
caused by the violation;

(C) the history of previous violations;

(D) the amount necessary to deter future violations;

(E) efforts made to correct the violation; and

(F) any other matters that justice may require.
§219.125.  Settlement Agreements.

(a) The department and the alleged violator may enter into a
compromise settlement agreement at any time before the issuance of
a final decision. The compromise settlement agreement must provide
that the alleged violator consents to the assessment of a specified ad-
ministrative penalty or to the imposition of the specified administrative
sanction by the department against the alleged violator and must be
signed by the alleged violator and the director. [A compromise agree-
ment is not an admission of the alleged violation:]

(b) If the settlement agreement requires the payment of
a penalty to the department, the alleged violator must submit the

payment [a eashier's cheek or meney order] to the department in the
agreed amount before the agreement may be finalized. [executed:]

(¢) Upon the execution by the director of a settlement agree-
ment, the administrative proceeding ends. The settlement agreement is
a department order that is final.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 4,
2015.

TRD-201503606

David D. Duncan

General Counsel

Texas Department of Motor Vehicles

Earliest possible date of adoption: October 18, 2015
For further information, please call: (512) 465-5665
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