PROPOSED

ULE

Proposed rules include new rules, amendments to existing rules, and repeals of existing rules.
A state agency shall give at least 30 days' notice of its intention to adopt a rule before it

adopts the rule. A state agency shall give all interested persons a reasonable opportunity to
submit data, views, or arguments, orally or in writing (Government Code, Chapter 2001).

Symbols in proposed rule text. Proposed new language is indicated by underlined text. [Square-brackets-and-strikethrough]
indicate existing rule text that is proposed for deletion. “(No change)” indicates that existing rule text at this level will not be

amended.

TITLE 1. ADMINISTRATION
PART 8. TEXAS JUDICIAL COUNCIL

CHAPTER 173. INDIGENT DEFENSE
GRANTS

The Texas Indigent Defense Commission (Commission) is a
permanent Standing Committee of the Texas Judicial Council.
The Commission proposes the repeal of §§173.101 - 173.109,
173.201 - 173.205, 173.301 - 173.311, 173.401 and 173.402
concerning rules for grant administration. The Commission also
proposes new §§173.101 - 173.109, 173.201 - 173.205, 173.301
- 173.311, 173.401, and 173.402 concerning rules for grant
administration. The rules establish the guidelines for the admin-
istration of the Commission's grant program, which is designed
to promote compliance by counties with the requirements of
state law relating to indigent defense. The new sections would
also implement Texas Government Code §79.037(a)(2)(E) to
establish procedures for awarding and administering grants to
nonprofit corporations to provide indigent defense services.

Mr. Geoffrey Burkhart, Executive Director, has determined that
the proposed repeal of the rules will be for each of the first five-
year period the rules are in effect the public benefit will be an
improvement in the indigent defense services provided because
of the grants awarded under the proposed rules.

Ms. Jennifer Henry, Chief Financial Officer of the Office of Court
Administration, has determined that for each year of the first five
years the proposed new sections are in effect, enforcing or ad-
ministering the sections will have no fiscal impact on state or
local governments.

Ms. Henry has determined that there will be no material eco-
nomic costs to persons who are required to comply with the new
sections, nor do the proposed new sections have any anticipated
adverse effect on small or micro-businesses.

Mr. Burkhart has determined that for each of the first five-year
period the rules are in effect the public benefit will be an improve-
ment in the indigent defense services provided because of the
grants awarded under the proposed sections.

Mr. Burkhart has determined for each year of the first five years
the proposed amendments will be in effect: (i) the proposal does
not create or eliminate a government program; (ii) the proposal
is not expected to have an effect on current agency positions; (iii)
implementation of the proposal does not require an increase or
decrease in future legislative appropriations to the Commission;
(iv) the proposal does not affect fees paid to the Commission; (v)
the proposal does not create a new regulation; (vi) the proposal
does not expand, limit, or repeal an existing regulation; (vii) there

is no increase or decrease in the number of individuals subject
to the rule's applicability; and (viii) the proposal will not affect the
state's economy.

Comments on the proposed repeal of rules and proposed
new rules may be submitted to Wesley Shackelford, Deputy
Director, Texas Indigent Defense Commission, at wshack-
elford@tidc.texas.gov no later than 30 days from the date that
the proposals are published in the Texas Register.

SUBCHAPTER A. GENERAL FUNDING
PROGRAM PROVISIONS
1 TAC §§173.101 - 173.109

The repeal of the rules is proposed under the Texas Govern-
ment Code §79.037. The Commission is authorized to distribute
funds, including grants, to counties for indigent defense services
under the Texas Government Code §79.037. This section fur-
ther authorizes the Commission to monitor grants and enforce
compliance with grant terms and to develop policies to ensure
funds are allocated and distributed to counties in a fair manner.
The Commission interprets §79.037(c) to require the Commis-
sion to adopt rules governing the process for distributing grant
funds. No other statutes, articles, or codes are affected by the
proposed repeal of the rules.

§173.101. Applicability.

§173.102.  Definitions.

§173.103.  Process for Submitting Applications for Grants and Other
Funds.

$173.104.  Grant Resolutions.

$173.105.  Selection Process.

$§173.106.  Grant Funding Decisions.

$173.107.  Improvement Grant Acceptance.

§173.108.  Adoptions by Reference.

$173.109. Use of the Internet.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 19,
2022.

TRD-202203737

Wesley Shackelford

Deputy Director

Texas Judicial Council

Earliest possible date of adoption: October 30, 2022
For further information, please call: (512) 279-9208
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* ¢ *
1 TAC §§173.101 - 173.109

The new rules are proposed under the Texas Government Code
§79.037. The Commission is authorized to distribute funds, in-
cluding grants, to counties for indigent defense services under
the Texas Government Code §79.037. This section further au-
thorizes the Commission to monitor grants and enforce compli-
ance with grant terms and to develop policies to ensure funds
are allocated and distributed to counties in a fair manner. The
Commission interprets §79.037(c) to require the Commission to
adopt rules governing the process for distributing grant funds.
No other statutes, articles, or codes are affected by the proposed
new rules.

§173.101.

(a) The Texas Legislature authorized the Texas Indigent De-
fense Commission (Commission) to direct the Comptroller to distrib-
ute Fair Defense Account funds and other appropriated funds, includ-
ing grants, to counties and other eligible entities enumerated in sec-
tion 79.037, Government Code, to provide indigent defense services.
It further authorized the Commission to monitor grants and enforce
compliance with grant terms. Subchapters A - D of this chapter apply
to all indigent defense grants and other funds awarded to counties or
other eligible entities by the Commission. Subchapter A of this chapter
covers the general provisions for funding. Subchapter B of this chap-
ter addresses funding types, eligibility, and general provisions of grant
funding. Subchapter C of this chapter sets out the rules related to ad-
ministering grants. Subchapter D of this chapter specifies rules regard-
ing fiscal and program monitoring and audits. A commission-funded
grantee must comply with the provisions of Subchapters A - D of this
chapter in effect on the date the grant is awarded by the Commission,
unless a subsequent effective date is specified by the Commission in an
original grant award or a grant adjustment. Grantees must comply with
all applicable state and federal statutes, rules, regulations, and guide-
lines. In instances where both federal and state requirements apply to
a grantee, the more restrictive requirement applies.

Applicability.

(b) Only counties in Texas and other eligible entities enumer-
ated in section 79.037, Government Code, are eligible to receive grants
or other funds from the Commission.

(c) The Commission may distribute grants in accordance with
its policies and based on official submissions and reports provided by
grantees. These funds must be used to support or improve indigent de-
fense systems in Texas counties and are subject to all applicable con-
ditions contained in this chapter.

§173.102.  Definitions.

The following words and terms, when used in this chapter, will have
the following meanings, unless otherwise indicated:

(1) "Applicant" is a county or other eligible entity that has
submitted a grant application, grant renewal documentation, or other
request for funding from the Commission.

(2) "Application" is any formal request for funding submit-
ted to the Commission.

(3) "Program income" means gross income earned by the
grantee that is directly generated by a supported activity of the grant or
earned as a result of the grant award during the period of performance.
Program income includes, but is not limited to, fees for services per-
formed.

(4) "Crime" means

(A) a misdemeanor punishable by confinement; or

(B) a felony.

(5) "Defendant" means a person accused of a crime or a
juvenile offense.

(6) "lmprovement Grant" means discretionary funding
awarded on a competitive basis to implement or expand new programs
or processes in Texas counties designed to improve the quality of
indigent defense services, promote and assist counties' compliance
with the requirements of state law relating to indigent defense, or
build the knowledge base regarding indigent defense through research,
program evaluation, or pilot projects.

(7) "Extraordinary Disbursement Grant" means dis-
cretionary funding to reimburse a county for actual extraordinary
expenses for providing indigent defense services in a case or series of
cases causing an unusual financial hardship for the county.

(8) "Fair Defense Account”" is an account in the general
revenue fund that may be appropriated to the Commission for the pur-
pose of implementing the Texas Fair Defense Act.

(9) "Fiscal Monitor" is an employee of the Commission
who monitors counties' fiscal processes and records to ensure that fi-
nancial data reported to the Commission is accurate and that grant funds
are spent appropriately in accordance with the Texas Fair Defense Act,
the Texas Grant Management Standards promulgated by the Comptrol-
ler, and other applicable rules and standards.

(10) "Formula Grant" means funding awarded to counties
through a formula approved by the Commission.

(11) "Grant" is a funding award made by the Commission
to a Texas county or other eligible entity.

(12) "Grantee" means a county or other eligible entity that
is the recipient of a grant or other funds from the Commission.

(13) "Juvenile offense" means conduct committed by a per-
son while younger than 17 years of age that constitutes:

(A) a misdemeanor punishable by confinement; or

(B) a felony.

(14) "Special condition" means a prerequisite placed on a
grant because of a need for information, clarification, or submission of
an outstanding requirement of the grant that may result in a hold being
placed on the Commission-funded portion of a grant project.

(15) "Sustainability Grant" means a type of Improvement
Grant that is discretionary funding awarded to assist counties in main-
taining regional public defender programs.

(16) "Technical Support Grant" means a type of Improve-
ment Grant awarded for special projects to improve the quality of in-
digent defense services through research, program evaluation, or pilot
projects that raise the knowledge base about indigent defense, and may
establish processes that can be generalized to similar situations in other
counties.

(17) "Texas Indigent Defense Commission" (Commission)
is the governmental entity established and governed by section 79.002
of the Texas Government Code.

(18) "TxGMS" means the Texas Grant Management Stan-
dards promulgated by the Office of the Comptroller.

§173.103.  Process for Submitting Applications for Grants and Other
Funds.

(a) The Commission shall publish notice of availability of
grants and related policies on its website.
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(b) Grant applications. The Commission will provide notice

Commission rule or other relevant statute, rule, or requirement, the

to each county judge of the availability of indigent defense grants. Ap-

Commission may hold a grantee's funds until the grantee has satisfied

plicants applying pursuant to a Request for Applications (RFA) must

the requirements of a special condition imposed by the Commission.

submit their applications according to the requirements provided in the

The Commission may reject the application and deny the grant for fail-

RFA. The RFA will provide the following:

(1) information regarding deadlines for the submission of

ure to satisfy the requirements.
$§173.106. Grant Funding Decisions.

applications;

(2) the maximum and minimum amounts of funding avail-
able for a grant, if applicable;

(3) the starting and ending dates for grants;

(4) information regarding how applicants may access ap-
plications;

(5) information regarding where and how applicants must
submit applications;

(6) submission and program requirements; and

(7) _the priorities for funding as established by the Commis-

sion.
§173.104. Grant Resolutions.

(a) Each grant application from a county must include a resolu-
tion from the county commissioners' court that contains the following:

(1) authorization for the submission of the application to
the Commission;

(2) provision giving the authorized official the power to ap-
ply for, accept, decline, modify, or cancel the grant; and

(3) written assurance that, in the event of loss or misuse of

(a) The Commission or its designees will make decisions on
applications for funding through the use of objective tools and com-
parative analysis. The Commission or its designees will first determine

whether the applicant is eligible for funds in accordance with §173.101

of this chapter (relating to Applicability) and §173.201 of this chapter

(relating to Eligibility).

(b) All funding decisions rest completely within the discre-
tionary authority of the Commission or its designees. The receipt of

an application for funding does not obligate the Commission to award

funding, and the Commission may make grant awards that partially

fund budget items or programmatic elements in grant applications.

(c) Making a grant award based on an application does not
obligate the Commission to give any subsequent applications priority

consideration or to obligate the Commission to make any additional,

supplemental, continuing, or other award.

(d) Commission decisions regarding funding are subject to the
availability of funds.

§173.107.  Improvement Grant Acceptance.

The Statement of Grant Award constitutes obligation of funds for use

by the grantee in execution of the program or project covered by the

award. Each applicant must accept or reject an improvement grant

award within 30 days of the date upon which the Commission issues a

grant funds, the governing body will return all funds as required by the

Statement of Grant Award. The executive director of the Commission

Commission.

(b) Each grant application from an eligible entity that is not a
local government or state agency must submit a resolution adopted by
the entity's governing board that contains the following:

(1) authorization for the submission of the application to

or his designee may alter this deadline upon request from the appli-

cant. The authorized official designated under §173.301 of this chapter

(relating to Grant Officials) must formally accept the grant in writing

before the grantee may receive any improvement grant funds. Funds

shall not be disbursed until acceptance of the grant by the grantee's au-

thorized official.

the Commission;

(2) provision giving the authorized official the power to ap-
ply for, accept, decline, modify, or cancel the grant;

(3) designation of the financial officer for the grant, who
may not be the same person as the authorized official; and

(4) written assurance that, in the event of loss or misuse of
grant funds, the governing body will return all funds as required by the
Commission.

$§173.105.  Selection Process.

(a) The Commission or its designees will review all applica-
tions and shall award grants from the Fair Defense Account or other
funds appropriated by the Legislature.

(b) Upon reviewing an application, staff may require an ap-

§$173.108.  Adoptions by Reference.

(a) Grantees must comply with all applicable state statutes,
rules, regulations, and guidelines.

(b) The Commission adopts by reference the rules, documents,
and forms listed below that relate to the administration of grants:

(1) Texas Grant Management Standards (TxGMS) adopted
pursuant to the Uniform Grant and Contract Management Act, Chapter

783, Texas Government Code.

(2) The Commission forms, including the statement of
grant award, grant adjustment notice, grantee's progress report, finan-

cial expenditure report, and property inventory report.

§173.109.  Use of the Internet.

The Commission may require submission of applications for grants,

plicant to submit, within a specified time, additional information to

progress reports, financial reports, and other information via the inter-

complete the review the application or to clarify or justify the appli-

net. Completion and submission of a progress report or financial report

cation. Neither a request for additional information nor the issuance of

via the internet meets the relevant requirements contained within this

a preliminary review report means that the Commission will fund an

chapter for submitting reports in writing.

application.

(c) The Commission will inform applicants in writing or by
electronic means of decisions through either a Statement of Grant
Award or a notification of denial.

(d) If the Commission determines that an applicant has failed
to submit the necessary information or has failed to comply with any

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 19,
2022.
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TRD-202203742

Wesley Shackelford

Deputy Director

Texas Judicial Council

Earliest possible date of adoption: October 30, 2022
For further information, please call: (737) 279-9208

¢ L4 ¢
SUBCHAPTER B. ELIGIBILITY AND
FUNDING REQUIREMENTS

1 TAC §§173.201 - 173.205

The repeal of the rules is proposed under the Texas Govern-
ment Code §79.037. The Commission is authorized to distribute
funds, including grants, to counties for indigent defense services
under the Texas Government Code §79.037. This section fur-
ther authorizes the Commission to monitor grants and enforce
compliance with grant terms and to develop policies to ensure
funds are allocated and distributed to counties in a fair manner.
The Commission interprets §79.037(c) to require the Commis-
sion to adopt rules governing the process for distributing grant
funds. No other statutes, articles, or codes are affected by the
proposed new rules.

$§173.201.  Eligibility.

§173.202.  Use of Funds.
§173.203.  Expenditure Categories.
§173.204. Program Income.
$173.205. Equipment.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 19,
2022.

TRD-202203738

Wesley Shackelford

Deputy Director

Texas Judicial Council

Earliest possible date of adoption: October 30, 2022
For further information, please call: (737) 279-9208

¢ ¢ ¢

1 TAC §§173.201 - 173.205

The new rules are proposed under the Texas Government Code
§79.037. The Commission is authorized to distribute funds, in-
cluding grants, to counties for indigent defense services under
the Texas Government Code §79.037. This section further au-
thorizes the Commission to monitor grants and enforce compli-
ance with grant terms and to develop policies to ensure funds
are allocated and distributed to counties in a fair manner. The
Commission interprets §79.037(c) to require the Commission to
adopt rules governing the process for distributing grant funds.
No other statutes, articles, or codes are affected by the proposed
new rules.

§173.201.  Eligibility.

(a) The Commission may award grants to counties and other

have complied with standards developed by the Commission and that
have demonstrated commitment to compliance with the requirements
of state law relating to indigent defense. Grants to non-county eligible
entities will only be awarded for the purpose of supporting or improv-
ing indigent defense services in Texas counties.

(b) A county may not reduce the total amount of funds ex-
pended for indigent defense services in the county because of funds
provided by the Commission.

(c) Entities eligible to apply for and receive grant funding from
the Commission enumerated in section 79.037, Government Code that
are not state agencies or local governments must provide the following
items to the Commission in order to have a grant application considered

for funding:

(1) The entity's articles of incorporation and bylaws;

(2) The list of officers and members of the entity's board of
directors;

(3) Documentation of the organization's recognized non-
profit status, as applicable, including determination letters from the
United States Internal Revenue Service; and

(4) Most recent single audit report.

(d) Entities eligible to apply for and receive grant funding from
the Commission enumerated in section 79.037, Government Code that
are not local governments must agree to follow the Uniform Assur-
ances and Standard Financial Management Conditions and grant rules
as detailed in TXGMS, unless exceptions are approved in writing by
the Commission.

$§173.202.  Use of Funds.

Grants provided under this chapter may be used by counties for:

(1) Attorney fees for indigent defendants accused of crimes
or juvenile offenses;

(2) Expenses for licensed investigators, experts, forensic
specialists, or mental health experts working for the defense under
derivative attorney-client privilege to assist in the criminal defense of
indigent defendants;

(3) Other direct litigation costs related to the criminal de-
fense of indigent defendants; and

(4) Other approved expenses allowed by the Request for
Applications necessary for the operation of a funded program.

$173.203.  Expenditure Categories.

(a) Allowable expenditure categories and any necessary def-
initions will be provided to the applicant as part of the application
process.

(b) Expenditures may be allocated to the grant in accordance
with the Texas Grant Management Standards.

§173.204. Program Income.

(a) Rules governing the use of program income are included
in the provisions of the TxGMS-adopted by reference in §173.108 of
this chapter (relating to Adoptions by Reference).

(b) Grantees must use program income to supplement program
costs or reduce program costs. Program income may only be used for
allowable program costs. Grantees may not carry forward program
income from one grant year to the next.

(c) Improvement grant reimbursements will be calculated
based on net program expenditures after any program income has been

eligible entities enumerated in section 79.037, Government Code, that

applied.
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§173.205.  Equipment.

(a) Decisions by the Commission or its designees regarding
requests to purchase equipment using Commission funds will be made
based on the availability of funds, whether the grantee has demon-
strated that the requested equipment is necessary and essential to the
successful operation of the funded program, and whether the equip-
ment is reasonable in cost.

(b) For grantees that receive a multi-year grant, the Commis-
sion will only fund equipment and other one-time start-up costs during
the first year unless permission is granted in writing. Otherwise, equip-
ment and other one-time costs will not factor in to the overall project
costs after the first year of the grant.

(¢) The Commission requires each grantee to maintain an in-
ventory report of all equipment purchased with Commission funds.
This report must comport with the final financial expenditure report.
At least once each year during the award period, each grantee must
complete a physical inventory of all property purchased with Commis-
sion funds and the grantee must reconcile the results with the purchased
property records. For single-year awards, the inventory and reconcili-
ation must be made at the end of the award period and submitted with

the final report.
(d)  Equipment purchased with Commission funds must be la-

beled and handled in accordance with the grantee's property manage-
ment policies and procedures.

(¢) Unless otherwise provided, equipment purchased is the
property of the grantee after the end of the award period or termination
of the operation of the funded program, whichever occurs last.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 19,
2022.

TRD-202203743

Wesley Shackelford

Deputy Director

Texas Judicial Council

Earliest possible date of adoption: October 30, 2022
For further information, please call: (737) 279-9208

¢ ¢ ¢

SUBCHAPTER C. ADMINISTERING GRANTS
1 TAC §§173.301 - 173.311

The repeal of the rules is proposed under the Texas Govern-
ment Code §79.037. The Commission is authorized to distribute
funds, including grants, to counties for indigent defense services
under the Texas Government Code §79.037. This section fur-
ther authorizes the Commission to monitor grants and enforce
compliance with grant terms and to develop policies to ensure
funds are allocated and distributed to counties in a fair manner.
The Commission interprets §79.037(c) to require the Commis-
sion to adopt rules governing the process for distributing grant
funds. No other statutes, articles, or codes are affected by the
proposed new rules.

§173.301. Grant Officials.
§$173.302.  Obligating Funds.
§173.303.  Retention of Records.

$173.304.  Expenditure Reports.

$173.305.  Provision of Funds.

§173.306. Discretionary Grant Adjustments.

§173.307. Remedies for Noncompliance.

$173.308.  Term of Grant or Other Funds.

$173.309.  Violations of Laws.

$173.310. Progress Reports for Discretionary Grants and Other
Funds.

$§173.311.  Contract Monitoring.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 19,
2022.

TRD-202203739

Wesley Shackelford

Deputy Director

Texas Judicial Council

Earliest possible date of adoption: October 30, 2022
For further information, please call: (737) 279-9208

¢ ¢ ¢
1 TAC §§173.301 - 173.311

The new rules are proposed under the Texas Government Code
§79.037. The Commission is authorized to distribute funds, in-
cluding grants, to counties for indigent defense services under
the Texas Government Code §79.037. This section further au-
thorizes the Commission to monitor grants and enforce compli-
ance with grant terms and to develop policies to ensure funds
are allocated and distributed to counties in a fair manner. The
Commission interprets §79.037(c) to require the Commission to
adopt rules governing the process for distributing grant funds.
No other statutes, articles, or codes are affected by the proposed
new rules.

§173.301.  Grant Officials.

(a) Each grant must have the following designated to serve as
grant officials:

(1) Financial officer. For grants to counties, this person
must be the county auditor or county treasurer if the county does not
have a county auditor. The Financial Officer should have knowledge
of and access to the entity's financial records and processes. For grants
to other eligible entities, the financial officer must be designated by the
applicant in the grant resolution provided pursuant to §173.104 of this
chapter (relating to Grant Resolutions).

(2) Authorized official. This person must be authorized by
the county commissioners court or the board of directors of the eligible
entity to apply for, accept, decline, modify, or cancel the grant for the
applicant. A county judge or a designee authorized by the governing
body in its resolution may serve as the authorized official. For grants to
non-county eligible entities, the authorized official will be designated
by the applicant and authorized by the applicant's governing body to
bind the organization to third-party contracts.

(b) The Commission may require an applicant to designate a
program director. This person must be the officer or employee respon-
sible for program operation and who will serve as the point-of-contact
regarding the program's day-to-day operations.

PROPOSED RULES September 30, 2022 47 TexReg 6337



(c) The program director and the authorized official may be

program expenditure report. Requests for exceptions to this section

the same person. The financial officer may not serve as the program

must be in writing and signed by the authorized official and may be

director or the authorized official.

(d) A grantee shall notify the Commission within 20 calendar

approved by the executive director for good cause.

§$173.306.  Improvement Grant Adjustments.

days of any change in the:

(1) Designated project director, financial officer, or autho-
rized official; or

(2) Mailing address, physical address, email address, fax
number, or telephone number of each grant official.

$173.302.  Obligating Funds.

The grantee may not obligate grant funds before the beginning or after
the end of the grant period specified in an original grant award or a
subsequent grant adjustment.

$173.303.  Retention of Records.

(a) Grantees must maintain all financial records, supporting
documents, statistical records, and all other records pertinent to the
award for at least three years following the closure of the most recent
audit report or submission of the final expenditure report. Records
retention is required for the purposes of state examination and audit.
Grantees may retain records in an electronic format. All records are
subject to audit or monitoring during the entire retention period.

(b) Grantees must retain records for equipment, non-expend-
able personal property, and real property for a period of three years
from the date of the item's disposition, replacement, or transfer.

(c) Ifany litigation, claim, or audit is started before the expira-
tion of the three-year records retention period, the grantee must retain
the records under review until the resolution of all litigation, claims, or

audit findings.
$173.304.  Expenditure Reports.

(a) Recipients of grants must submit program expenditure
reports to the Commission in addition to the annual expenditure
report required for all counties under Texas Government Code section

79.036(e).

(b) The Commission will provide the appropriate forms and
instructions for expenditure reports and deadlines for their submission.
The financial officer shall be responsible for submitting the expenditure

reports.

(c) Grantees must ensure that actual expenditures are compre-
hensively documented. Documentation may include, but is not lim-
ited to, ledgers, purchase orders, travel records, time sheets, earnings
statements, bank statements, credit card statements, other payroll doc-
umentation, invoices, receipts, contracts, mileage records or maps, and
other documentation that verifies the expenditure amount, allowability,
and appropriateness to the funded program. Expenditure documenta-
tion must be provided to the Commission upon request.

$173.305.  Provision of Funds.

(a) After a grant has been awarded, and if there are no deficien-
cies or special conditions that result in withholding of grant funds ac-
cording to §173.307 or §173.401, the Commission may disburse funds
to the grantee. Funds will be disbursed to the grantee quarterly unless

(a) The authorized official must sign all requests for grant ad-
justments.

(b) Budget Adjustments. Grant adjustments consisting of re-
allocations of funds among or within budget categories in excess of
$10,000 or ten percent of the original grant award, whichever is less,
are considered budget adjustments, and are allowable only with prior
approval of the executive director of the Commission. Grantees must
notify the Commission in writing of reallocations of funds among or
within budget categories below this threshold. If a reallocation of funds
among or within budget categories results in the cumulative amount of
budget changes within the same fiscal year reaching $10,000 or 10% of
the original grant award, whichever is less, the adjustment is allowable
only with the prior approval of the executive director of the Commis-
sion.

(¢) Non-Budget Grant Adjustments. The following rules ap-
ply to other grant adjustments:

(1) Requests to revise the scope, target, or staffing of the
project, or substantively alter project activities require advance written
approval from the Commission.

(2) The grantee shall notify the Commission in writing of
any change in the designated program director, financial officer, or au-
thorized official within ten days following the change.

§173.307. Remedies for Noncompliance.

(a) Ifa grantee fails to comply with any term or condition of a
grant, rules, or any applicable statutes, the Commission may take one
or more of the following actions:

(1) disallow all or part of the cost of the activity or action
that is not in compliance and seek a return of the funds;

(2) impose administrative sanctions, other than fines, on
the grantee;

(3) temporarily withhold grant payments pending correc-
tion of the deficiency by the grantee;

(4) withhold future grant payments from the program or
grantee; or

(5) terminate the grant in whole or in part.

(b) The Commission shall provide reasonable notice prior to
imposing a remedy under subsection (a) of this section. If a grantee
disputes the finding, the authorized official may request that one or
more representatives of the grantee appear before the Commission. If
the Commission receives such a request, it will consider the grantee's
presentation at the Commission's next scheduled meeting. The admin-
istrative determination rendered by the Commission is final.

$173.308.  Term of Grant.

(a) The term of a grant shall be specified in the Statement of
Grant Award or other funding document.

specific permission for an alternative disbursement schedule is granted
in writing from the executive director.

(b) Disbursement of funds is always subject to the availability

(b) Ifa grantee wishes to terminate a grant in whole or in part
before the end of the award period, the grantee must notify the Com-
mission in writing. The Commission or its designee will arrange with

of funds.

(c) Improvement grant funds will be paid on a reimbursement
basis only after the expenditure report has been submitted. Funds must
be expended, not merely obligated, before being included in the grant

the grantee an early termination of the award, which may include trans-
fer or disposal of property and return of unused funds.

(¢) The Commission may terminate any grant, in whole or in
part, when:
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(1) the grantee and the executive director of the Commis-
sion agree to do so;

(2) the grantee fails to comply with any term, condition,
statute, rule, regulation, or guideline;

(3) indigent defense funds are no longer available;

(4) operational conditions exist that make it unlikely that
grant or program objectives will be accomplished; or

(5) Grantee has acted in bad faith.

(d) A grantee may submit a written request for an extension of
the funding period. The Commission must receive requests for funding
extensions at least 30 days prior to the end of the funding period. The
executive director of the Commission may approve extensions of the
funding period for up to six months. Requests to extend the funding
period beyond six months of the original term must be approved by the
Commission.

$§173.309.  Violations of Laws.

If the grantee has a reasonable belief that a criminal violation may have
occurred in connection with Fair Defense Account funds, including the
misappropriation of funds, fraud, theft, embezzlement, forgery, or any
other serious irregularities indicating noncompliance with the require-
ments of a grant, the grantee must immediately notify the Commission
in writing of the suspected violation or irregularity. The grantee may
also notify the local prosecutor's office of any possible criminal viola-
tions. Grantees whose programs or personnel become involved in any
litigation arising from the grant, whether civil or criminal, must im-
mediately notify the Commission and forward a copy of any demand
notices, lawsuits, or indictments to the Commission.

$173.310.  Progress Reports for Improvement Grants.

Each grantee must submit reports regarding performance and progress
towards goals and objectives in accordance with the instructions pro-
vided by the Commission or its designee. To remain eligible for fund-
ing, the grantee must be able to show the scope of services provided
and the impact and quality of those services.

§173.311.

Contract Monitoring.

Grantees that use grant funds to contract for services must develop and
include in the contract provisions to monitor each contract that is for
more than $10,000 per year. These provisions must include specific
actions to be taken if the grantee discovers that the contractor's per-
formance does not meet the operational or performance terms of the
contract. In the case of contracts for public defender offices and man-
aged assigned counsel programs, these provisions must include a re-
view of utilization and activity, reporting of financial data to evaluate
the contractor's performance within the budget required by statute for
such programs. Commission staff must review each contract at least
once every two years and notify the grantee if it is not sufficient.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 19,
2022.

TRD-202203744

Wesley Shackelford

Deputy Director

Texas Judicial Council

Earliest possible date of adoption: October 30, 2022
For further information, please call: (737) 279-9208

¢ ¢ ¢

SUBCHAPTER D. MONITORING AND
AUDITS
1 TAC §173.401. §173.402

The repeal of the rules is proposed under the Texas Govern-
ment Code §79.037. The Commission is authorized to distribute
funds, including grants, to counties for indigent defense services
under the Texas Government Code §79.037. This section fur-
ther authorizes the Commission to monitor grants and enforce
compliance with grant terms and to develop policies to ensure
funds are allocated and distributed to counties in a fair manner.
The Commission interprets §79.037(c) to require the Commis-
sion to adopt rules governing the process for distributing grant
funds. No other statutes, articles, or codes are affected by the
proposed repeal of the rules.

$173.401.

§173.402.  Audits Not Performed by the Task Force on Indigent De-
fense.

Fiscal Monitoring.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 19,
2022.

TRD-202203740

Wesley Shackelford

Deputy Director

Texas Judicial Council

Earliest possible date of adoption: October 30, 2022
For further information, please call: (737) 279-9208

¢ ¢ ¢

1 TAC §173.401, §173.402

The new rules are proposed under the Texas Government Code
§79.037. The Commission is authorized to distribute funds, in-
cluding grants, to counties for indigent defense services under
the Texas Government Code §79.037. This section further au-
thorizes the Commission to monitor grants and enforce compli-
ance with grant terms and to develop policies to ensure funds
are allocated and distributed to counties in a fair manner. The
Commission interprets §79.037(c) to require the Commission to
adopt rules governing the process for distributing grant funds.
No other statutes, articles, or codes are affected by the proposed
new rules.

§173.401.  Fiscal Monitoring.

(a) The Commission or its designees will monitor the activities
of grantees as necessary to ensure that Commission grant funds are used
for authorized purposes in compliance with laws, regulations, and the
provisions of grant agreements.

(b) The monitoring program may consist of formal audits,
monitoring reviews, and technical assistance. The Commission or its
designees may implement monitoring through on-site review at the
grantee location or through a desk review based on grantee reports.
In addition, the Commission or its designees may require grantees
to submit relevant information to the Commission to support any
monitoring review. The Commission may contract with an outside
provider to conduct the monitoring.
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(c) Grantees must make available to the Commission or its

§173.402.  Audits Not Performed by the Texas Indigent Defense Com-

designees all requested records relevant to a monitoring review. The

mission.

Commission or its designees may make unannounced monitoring visits
at any time. Failure to provide adequate documentation upon request
may result in disallowed costs or other remedies for noncompliance as
detailed under §173.307 of this chapter (relating to Remedies for Non-

compliance).

(d) After a monitoring review, the fiscal monitor shall issue
a report to the authorized official and financial officer as soon as is
practicable, but no later than 90 days following the final submission of
requested county financial data, unless a documented exception is pro-
vided by the executive director. The report shall contain each finding

of noncompliance.

(e) Within 60 days of the date the report is issued, the autho-
rized official or financial officer shall respond in writing to each finding
of non-compliance and shall describe the proposed corrective action to
be taken by the grantee. The grantee may request the executive director
to grant an extension of up to 60 days.

(f) The corrective action plan will include the:

(1) titles of the persons responsible for implementing the
corrective action plan;

(2) corrective action to be taken; and

(3) anticipated completion date.

(g) If'the grantee believes corrective action is not required for
a noted deficiency, the response will include an explanation, specific
reasons, and supporting documentation.

(h) The Commission or its designees will approve the correc-
tive action plan and may require modifications prior to approval. The
grantee's replies and the approved corrective action plan, if any, will
become part of the final report.

(1) The grantee will correct deficiencies identified in the final
report within the time frame specified in the corrective action plan.

(j)  The fiscal monitor shall conduct an additional on-site visit
or remote follow-up review to grantees where the fiscal monitor de-
termines that the report included significant noncompliance findings.
The follow-up visit or desk review shall occur within 12 months fol-
lowing receipt of a county's response to the report. The fiscal monitor
shall review a grantee's implementation of corrective actions and shall
report to the grantee and Commission any remaining issues not cor-
rected. Within 30 days of the date the follow-up report is issued by
the fiscal monitor, the authorized director or financial officer shall re-
spond in writing to each finding of noncompliance, and shall describe
the proposed corrective action to be taken by the grantee. The grantee
may request the director to grant an extension of up to 30 days.

(k) If a grantee fails to respond to a monitoring report or fol-
low-up report within the required time, then a certified letter will be
sent to the authorized official, financial officer, county judge, local ad-
ministrative district court judge, local administrative statutory county
court judge, and chair of the juvenile board notifying them that formula
grant payments will be automatically withheld if no response to the re-
port is received by the Commission within 10 days of receipt of the
letter. The Commission may also authorize withholding of improve-
ment grant funds. If funds are withheld under this section, then the
funds will not be reinstated until the Commission or the Grants and
Reporting Committee approves the release of the funds.

() Ifa grantee fails to correct any noncompliance findings, the
Commission may impose a remedy under §173.307 of this chapter.

(a) Grantees must submit to the Commission copies of the re-
sults of any single audit conducted in accordance with the single audit
standards in the Texas Grant Management Standards. Grantees must
ensure that single audit results, including the grantee's response and
corrective action plan, if applicable, are submitted to the Commission
within 30 days after grantee receipt of the audit results or nine months
after the end of the audit period, whichever is earlier.

(b) All other audits performed by auditors independent of the
Commission must be maintained at the grantee's administrative offices
pursuant to §173.303 of this chapter (relating to Retention of Records)
and be made available upon request by the Commission or its repre-
sentatives. Grantees must notify the Commission of any audit results
that may adversely impact the Commission grant funds.

(c) Nothing in this section should be construed so as to require
a special or program-specific audit of a grantee's Indigent Defense grant

program.
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 19,
2022.

TRD-202203745

Wesley Shackelford

Deputy Director

Texas Judicial Council

Earliest possible date of adoption: October 30, 2022
For further information, please call: (737) 279-9208

¢ ¢ ¢
TITLE 4. AGRICULTURE

PART 1. TEXAS DEPARTMENT OF
AGRICULTURE

CHAPTER 7. PESTICIDES

The Texas Department of Agriculture (Department) proposes
amendments to 4 Texas Administrative Code §§7.114, §7.115,
7.121-7.130,7.132-7.136, 7.141 - 7.152, 7.154, 7.156, 7.161,
7.162, 7172 - 7.178, 7.191 - 7.193, 7.196, 7.201 - 7.205; and
the repeal of §7.163 and §7.195.

The Department identified the need for the proposed amend-
ments and repeals during its rule review of 4 Texas Adminis-
trative Code, Chapter 7, Subchapter H, conducted pursuant to
Texas Government Code §2001.039, the adoption for which can
be found in the Review of Agency Rules section of this issue.

The proposed amendments to §7.114 correct a reference to
Chapter 1951 of the Texas Occupations Code; add definitions
for terms appearing through his subchapter to include "CEU,"
"effective date," and "wood destroying insect;" remove defini-
tions for terms that do not appear in this subchapter to include
"household," "obnoxious and undesirable animals or plants,"
and "work location;" remove unnecessary definitions for the
Department and the Texas Occupations Code; and clarify the
definition of "physically present."
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The proposed amendments to §7.115 revise the Structural Pest
Control Service Penalty Matrix (Penalty Matrix) by updating ref-
erences to the Texas Administrative Code tied to violations, in-
corporating new violations to account for non-compliant conduct
outlined in Subchapter H, updating a reference to a Structural
Pest Control Service's SPCS/D-4 form, add language clarify-
ing when failure to register an employee is triggered, and make
grammatical changes to improve the Penalty Matrix's readability.

The proposed amendments to §7.121 clarify operational require-
ments for business licensees and types of work technicians and
certified commercial applicators can perform, and update refer-
ences to certified commercial and noncommercial applicators.

The proposed amendment to §7.122 adds language to reflect
consequences for failure to comply with the rule.

The proposed amendments to §7.123 increase the minimum
amounts of insurance coverage required for licensees.

The proposed amendments to §7.124 clarify what structural pest
control activities fall in the Commodities Fumigation category.

The proposed amendment to §7.125 adds "Texas" before "Oc-
cupations Code."

The proposed amendments to §7.126 correct a cross reference
to §7.125, remove references to the Structural Pest Control
Board, and make editorial changes.

The proposed amendments to §7.127 update references to cer-
tified commercial and noncommercial applicators, add "Texas"
before "Occupations Code," and make editorial changes.

The proposed amendments to §7.128 make editorial changes.

The proposed amendments to §7.129 update references to cer-
tified commercial and noncommercial applicators.

The proposed amendments to §7.130 make editorial changes.

The proposed amendments to §7.132 update references to certi-
fied commercial and noncommercial applicators, clarify respon-
sibilities related to the apprentice registration process, provide
that training completed prior to hiring does not count toward ap-
prentice training requirements, add "license" before "category,"
and add recording requirements for apprentice training records
to account for training provided by third parties.

The proposed amendments to §7.133 outline training prerequi-
sites for technicians to add structural pest control categories,
update language to conform with current technician training re-
quirements, and make editorial and grammatical changes to im-
prove the rule's readability.

The proposed amendments to §7.134 change "Occupations
Code" to "SPCA" in order to use a defined term, clarify circum-
stances under which continuing education units may not be
earned, and make editorial changes.

The proposed amendments to §7.135 clarify course approval re-
quirements for continuing education programs, establish the cir-
cumstances under which a live webinar may be credited as an
in-person course, and establish course cancellation and modifi-
cation requirements.

The proposed amendments to §7.136 establish course cancel-
lation and modification requirements for technician/noncommer-
cial certified applicator training course programs.

The proposed amendments to §7.141 clarify that registration
cards may not be altered and make editorial changes.

The proposed amendments to §7.142 add information that no-
tices of employee termination must contain.

The proposed amendment to §7.143 clarifies who is responsible
for recording apprentice training.

The proposed amendments to §7.144 changes "EPA" to the "En-
vironmental Protection Agency (EPA)," require the addition of
EPA registration numbers for products, if they exist, on pest con-
trol use records, and exclude unit measurements of areas receiv-
ing bait treatment on pest control use records.

The proposed amendments to §7.147 adds the rule headings in
a cross reference to rules §§7.146 - 7.148.

The proposed amendments to §7.148 make editorial changes.

The proposed amendment to §7.150 clarifies it is a violation to
use pesticides in a manner inconsistent with any permit or emer-
gency exemption issued by the department, in addition to the
Environmental Protection Agency, and changes "EPA" to "the
Environmental Protection Agency".

The proposed amendment to §7.154 updates Department con-
tact information.

The proposed amendments to §7.156 include language to align
the rule with current Department procedures for conducting in-
vestigations and inspections.

The proposed amendments to §7.161 change "Occupations
Code, Chapter 1951" to "SPCA" in order to use a defined term,
add a violation for advertising without a valid business license,
add a violation for failing to comply with §7.136, change the
cross reference to the rule on licensing persons with criminal
backgrounds, update the heading of §7.174 in a cross reference
to that rule, change the heading in a cross reference to Division
7, and make editorial changes.

The proposed amendments to §7.162 make editorial changes.

The repeal of §7.163 is proposed because civil, criminal, and
administrative penalties for violations of Chapter 1951 of the
Texas Occupations Code and the related rules of this subchap-
ter are provided in Tex. Occ. Code §1951.602, Tex. Occ. Code
§1951.603, and Tex. Agric. Code §12.020, respectively; conse-
quently, the rule is unnecessary.

The proposed amendments to §7.172 change the rule's head-
ing to create consistency with terminology in Department forms,
change "EPA" to the "Environmental Protection Agency," update
the heading in a cross reference to §7.174 to account for a pro-
posed amendment to the rule's heading, and change "Termite"
to "Wood Destroying Insect."

The proposed amendments to §7.173 change "EPA" to the "En-
vironmental Protection Agency," and change "Termite" to "Wood
Destroying Insect."

The proposed amendments to §7.174 change the rule's heading
to create consistency with terminology in Department forms and
make editorial changes.

The proposed amendments to §7.175 update a reference to
a structural pest control work category and make editorial
changes.

The proposed amendments to §7.176 provide Department-pre-
scribed forms pertaining to wood destroying insect inspections
may not be altered, update a reference to the Department of
Veterans Affairs, and clarify references to structural pest control
business licensees.
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The proposed amendments to §7.177 clarify who is responsi-
ble for meeting the requirements of the rule and make editorial
changes.

The proposed amendments to §7.178 clarify licensing require-
ments for those engaging in structural fumigation, update a cross
reference to §7.174 to account for a proposed amendment to the
rule's heading, and make editorial changes.

The proposed amendments to §§7.191-7.193 make editorial
changes.

The repeal to §7.195 is proposed because the rule duplicates
provisions in Tex. Occ. Code, §1951.102, and §1951.103.

The proposed amendments to §7.196 clarify when Structural
Pest Control Advisory Committee meetings are held, update
quorum requirements and the number of Committee members,
remove redundant language that appears in §7.192, and correct
a reference to Robert's Rules of Order.

The proposed amendments to §7.201 remove unnecessary lan-
guage from the rule's heading, update the rule heading in a cross
reference to §7.114, and add a deadline for notifying the Depart-
ment of the removal and replacement of IPM coordinators.

The proposed amendments to §7.202 change the rule's head-
ing to reflect its education requirements, remove language con-
tained in §7.201, and make editorial changes.

The proposed amendments to §7.203 update a reference to
certified commercial and noncommercial applicators to make
it consistent with how the terms are used in this chapter and
Chapter 1951 of the Texas Occupations Code and add language
to account for residential properties located on school district
grounds.

The proposed amendments to §7.204 add language to account
for residential properties located on school district grounds and
remove language from pesticide category definitions to clarify
their meanings.

Additionally, the term "Department” is changed to "department"
throughout the rules, as the term "department" is mainly used
throughout Title 4, Part 1.

Mr. Michael Kelly, Director for Consumer Service Protection, has
determined that for the first five-year period the proposal is in ef-
fect, there will be no fiscal implications for the state or local gov-
ernments as a result of enforcing or administering the proposal.

Mr. Kelly has also determined that for each year of the first five
years the proposal is in effect, the public benefit will be increased
consumer protection through improved readability and clarifica-
tion of the rules and increased insurance coverage requirements
for structural pest control businesses, as well as increased edu-
cational requirements for pesticide applicators in non-agricultural
settings.

The Department notes that the proposed amendments to the
Penalty Matrix in §7.115 follow requested feedback from the
Structural Pest Control Advisory Committee (Committee). The
Department further notes that no changes to penalty amounts
are proposed for those violations with proposed, updated ref-
erences. As reflected in the Penalty Matrix, proposed penalty
amounts for those proposed new violations are consistent with
the amounts corresponding to those violations the Committee
has determined to be of similar significance.

Mr. Kelly has determined the increase in insurance coverage
requirements outlined in the proposed amendments to §7.123

may lead to an increase in insurance premiums for licensees.
This proposed increase was recommended by the Structural
Pest Control Advisory Committee. This recommendation fol-
lowed consideration during several of the Committee's quarterly
meetings including public input. The purpose of the proposed
increase is to bring insurance coverage minimums in line with
present-day liabilities experienced by the structural pest control
industry. Likewise, the Committee determined that this increase
would be to an amount consistent with the most common policy
coverage for the industry currently. A committee member who
is a commercial property and casualty insurance agent special-
izing in pest control insurance has advised that the difference
between current insurance premiums and those resulting from
this increase in coverage would be negligible. The committee
member further advised that a structural pest control company's
premiums are commensurate with the amount of its sales. For
all other rules, no economic costs to persons required to comply
with them are anticipated.

Mr. Kelly has provided the following government growth impact
statement, as required pursuant to Texas Government Code,
§2001.0221. During the first five years the proposal is in effect:

(1) no government programs will be created or eliminated;
(2) no employee positions will be created or eliminated;

(3) there will be no increase or decrease in future legislative ap-
propriations to the Department;

(4) there will be no increase or decrease in fees paid to the De-
partment;

(5) no new regulations will be created by the proposal;
(6) there will be a repeal of existing regulations;

(7) there will be no increase or decrease in the number of indi-
viduals subject to the rules; and

(8) there will be no positive or adverse effect on the State's econ-
omy.

The Department has determined the proposal will not affect
a local economy within the meaning of Government Code
§2001.022 and will not have an adverse economic effect on
small businesses, micro-businesses, or rural communities.

Written comments on the proposal may be submitted by mail to
Mr. Morris Karam, Assistant General Counsel, Texas Depart-
ment of Agriculture, P.O. Box 12847, Austin, Texas 78711, or by
email to morris.karam@texasagriculture.gov. Comments must
be received no later than 30 days from the date of publication of
the proposal in the Texas Register.

SUBCHAPTER H. STRUCTURAL PEST
CONTROL SERVICE

DIVISION 1. GENERAL PROVISIONS

4 TAC §7.114, §7.115

The amendments are proposed under the Texas Occupations
Code, §1951.0021, which allows the Department, through its
Structural Pest Control Service, to regulate and license those
engaged in the business of structural pest control, noncommer-
cial applicators, and technicians and Section 12.020 of the Texas
Agriculture Code, which allows the Department to prescribe and
assess administrative penalties to enforce structural pest control
laws and regulations.
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The codes affected by the proposal are Texas Agriculture Code,
Chapter 12, and Texas Occupations Code, Chapter 1951.

§7.114. Definitions [Definition of Terms].

In addition to the definitions set out in the Texas Structural Pest Con-
trol Act, Chapter 1951, Texas Occupations Code, the following words,
names, and terms shall have the below meanings for this subchapter,
unless the context clearly indicates otherwise.

(1) - (5) (No change.)
(6) CEU--Continuing education unit.

(7) [¢6)] Chairman--An individual elected by members of
the Structural Pest Control Advisory Committee to preside over meet-
ings.

(8) [€H] Committee--The Structural Pest Control Advisory
Committee. An eleven-member committee appointed by the Commis-
sioner, whose responsibility is to gather information and advise the
Commissioner and the department [Department] on the business of
structural pest control.

(9) [€8)] Course provider--The person, company, or organ-
ization that compiles, organizes, writes and/or produces category spe-
cific training or continuing education courses.

[(9) Department--The Texas Department of Agriculture.]
(10)  Effective Date--Beginning date an employee (e.g.

(11) (No change.)

(12) Infest--To exist in, on, around or invade a structure
in a manner that may limit the use or enjoyment of, or cause harm or
damage to: households, railroad cars, ships, docks, trucks, airplanes, or
other structures, or its contents, or its inhabitants, including any humans
or pets; and pests, unwanted plants, or diseases of trees, shrubs, or other
plantings in a park or adjacent to a residence, business establishment,
industrial plant, institutional building, or street.

(13) (No change.)

34y Obnexious and undesirable animals or plants—Ani-
mals or weeds as defined in §1951.003 of the Occupations Code; that
limit the use or enjoyment or cause harm or damage of any type to
people; pets; structures; landseapes; or the environment: Animals ex-
cluded from this definition are members of the Order Primates; hoofed
references shall be to the Texas Oceupations Cede; Chapter 19514

(14) [E46)] Other noncommercial entity--Any workplace
with three (3) or more full-time employees.

(15) [EB] Physically present--Face-to-face contact at a
work location where supervisor and supervisee are physically in the
same space. Face-to-face does not include video or audio calls using
electronic devices.

(16) [E8)] Self-study course--A self-study, online or elec-
tronic course taken for the purpose of continuing education or training.

(17) [69)] SPCA--Texas Structural Pest Control Act,
Texas Occupations Code, Chapter 1951.

(18) [20)] TPCL--Texas Pest Control License.

(19) [@2BH] Vice-Chairman--An individual elected by
members of the Structural Pest Control Advisory Committee to preside
over meetings in the absence of the Chairman.

(20) [22)] WDIR--Texas Official Wood Destroying Insect
Report.

(21) Wood Destroying Insect (WDI)--insects that consume
wood for food or use wood to propagate offspring. Examples of wood
destroying insects include termites, wood-boring beetles, and carpenter
bees.

23y Work location—Anywhere stractaral pest control ser-
vices are performed or where a meeting is being held for the purpose

(22) [24)] Workplace--Any non-residence structure with
three (3) or more full-time paid employees that is treated by a licensed
business or a certified noncommercial applicator.

$§7.115.  Structural Pest Control Enforcement.

The department [Department] has established the following schedule
of disciplinary sanctions for violations of this subchapter: [Subehapter
H; related to Struetural Pest Control Serviee:]

Figure: 4 TAC §7.115

[Eigure: 4 FAC §7-H5]

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 19,
2022.

TRD-202203764

Skyler Shafer

Assistant General Counsel

Texas Department of Agriculture

Earliest possible date of adoption: October 30, 2022
For further information, please call: (512) 936-9360

¢ ¢ ¢

DIVISION 2. LICENSES

4 TAC §§7.121 - 7.130, 7.132 - 7.136

The amendments are proposed under Texas Occupations Code,
§1951.0021, which allows the Department, through its Structural
Pest Control Service, to regulate and license those engaged in
the business of structural pest control; §1951.201, which makes
the Department the sole authority to license those engaged
in the business of structural pest control and to set related
fees; §1951.203, which requires the Department to develop
standards and criteria to issue structural pest control licenses;
§1951.312, which allows the Department to set amounts of
insurance coverage for licensees, for different classifications
of operations, and for certified noncommercial applicators and
technicians; §1951.315, which requires the Department to
administer and set requirements for a continuing education
program for structural pest control licensees; and §1951.351,
which requires the Department to develop or approve a training
program for licensed technicians and applicants to become
technicians.

The code affected by the proposal is Texas Occupations Code,
Chapter 1951.

§7.121.  Types and Requirements of Licenses.

PROPOSED RULES September 30, 2022 47 TexReg 6343



(a) Business Licensee- Any person engaged in structural pest
control for compensation must secure a business license in the busi-
ness's operating name from the department [Department] for each busi-
ness location, including branch offices. Each business licensee [license
helder] must designate a responsible certified commercial applicator
for each business location who is not also serving as a responsible certi-
fied commercial applicator for any other business licensee or any other
business location. The business license may reflect only those cate-
gories in which at least one (1) certified applicator is actively licensed.
A business licensee may not operate at any time without a designated
responsible certified commercial applicator and [designated or] current
general pest control liability insurance.

(b) Responsible Certified Commercial Applicator- A certified
commercial applicator who has been designated and notified by the
business licensee [license holder] to be responsible for training and su-
pervision of all pest control operations of the business. The person
may be employed by other business location(s) as a certified commer-
cial applicator, but may only be the designated responsible certified
commercial applicator for [(}}] one (1) business license location.

(c) Certified Commercial Applicator- A person licensed in at
least one (1) category as a certified commercial applicator who can per-
form pest control services, identifications, and control measures with-
out direct supervision but under general supervision of the responsi-
ble certified commercial applicator. A certified commercial applicator
must hold a separate license for every business for which the certified
commercial applicator is employed but is not required to hold a sepa-
rate license for branch offices of an employer. A certified commercial
applicator may only provide services in categories in which the certi-
fied commercial applicator is certified.

(d) Certified Noncommercial Applicator- An employee of
a governmental entity, apartment building, day care center, hospi-
tal, nursing home, hotel, motel, lodge, warchouse, food-processing
establishment, school or educational institution, and other noncom-
mercial entity. A person licensed in at least one (1) category as a
[nencommereial] certified noncommercial applicator may perform
pest control services, identifications, and control measures without
direct supervision. A certified noncommercial applicator must be li-
censed for every business entity for which the certified noncommercial
applicator is employed but is not required to hold a separate license
for branch offices of an employer.

(¢) (No change.)

(f) Technician- A person licensed in at least one (1) category
who performs pest control services under the direct supervision of a
certified commercial or noncommercial [eertified] applicator. A tech-
nician must be licensed for every business or noncommercial entity for
which the technician is employed, but is not required to hold a separate
license for branch offices of the technician's [their] employer. A tech-
nician may only provide services in categories in which the technician
is certified.

(g) Apprentice- A sales or service employee who is registered
by a structural pest control business or noncommercial entity to
complete the required training for a technician license and has not
yet passed a technician exam. An apprentice may work only for the
business or noncommercial entity for which the apprentice is [they
are] registered.

§7.122.  Applications for Licensing, Registration, Certification, and
Approval.

(a) The application for a business license, a certified applica-
tor license, technician license, or for registration as an apprentice under
this chapter [Chapter] must be complete and submitted on a form pre-
scribed by the department [Department]. Failure to provide complete

and accurate information may result in a change of effective date of
employment as documented by the department.

(b) A license application may be denied if a same or similar
license issued to the applicant by this or another state or federal gov-
ernment has been revoked, suspended, probated or denied during the
preceding five (5)-year five-year] period for any reason. For the pur-
pose of this section, a license is similar if the license was issued for the
practice of an occupation in which professional services are normally
provided in-person.

(¢) (No change.)

§7.123.  Insurance Requirements.

(a) Each business license applicant and certified noncommer-
cial applicator license applicant must submit a certificate of insurance
with proof of coverage on the form provided by the department
[Department] in an amount not less than $500,000 [$206,600] for
bodily injury and property damage coverage, with a minimum total
annual aggregate of $1,000,000 [$300,000] for all occurrences. The
insurance policy must insure applicant for damage to persons and/or
property occurring as a result of operations performed in the course of
the business of structural pest control to premises or any other property
under applicant's care, custody, or control. No new business license
or certified noncommercial applicator license will be issued until
insurance requirements are met. Policies must contain a cancellation
provision for notification to the department [Department] not less than
thirty (30) days prior to cancellation.

(b) A licensee who operates as a wood treater who treats wood
on commercial property owned by the licensee must submit a general
liability insurance policy or certificate of coverage in an amount not less
than $500,000 [$206,000] for bodily injury and property damage cover-
age, with a minimum total annual aggregate of $1,000,000 [$366,060]
for all occurrences. No license will be issued until this insurance re-
quirement is met. Policies must contain a cancellation provision for

notification to the department [Department] not less than thirty (30)
days prior to cancellation.

(c) Ifpayment of claims results in reducing the total aggregate
of coverage below $1,000,000 [$300,000], the insurance carrier must
notify the department [Department] and the licensee within ten (10)
business days. The licensee must obtain additional coverage to meet
the minimum requirements.

(d) - (g) (No change.)
§7.124.  Structural License Categories.

Pest control licenses may be issued in one or more of the following
categories.

(1) Pest Control--The inspection or control of pests in and
around structures or pest animals which may invade homes, restaurants,
stores, and other buildings, attacking their contents or furnishings or
being a general nuisance, but do not normally attack the building itself.
Examples of such pests are cockroaches, silverfish, ants, fleas, ticks,
flies, mosquitoes, rats, mice, skunks, raccoons, and opossums [; ete].

(2) (No change.)

(3) Lawn and Ornamental--The inspection or control of
pests or diseases of trees, shrubs, or other plantings in a park or
in and around structures, business establishments, industrial parks,
institutional buildings, or streets.

(4)-(5) (No change.)

(6) Commodity Fumigation--The inspection or control of
pests through fumigation of processed commodities, raw agricultural
commodities, or structures normally used to contain commodities. This
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category does not include the fumigation of agricultural equipment or
any agricultural commodity located on the farm [raw agrieultural eom-
moditics].

(7) (No change.)
$§7.125.  Examinations.

(a) Examination required. Each individual not previously
qualified by examination in the category or categories for which the
license is requested must pass an appropriate examination. An applica-
tion must be submitted to the department [Department] specifying the
examination category desired and pay the fee for each exam requested
prior to the scheduled examination session.

(b) Examination categories. Examinations will be adminis-
tered, maintained, and evaluated on a routine basis as determined by

department [Department] examination policy in the following cate-
gories:

(1)-(7) (No change.)

(c) Military requests to expedite examinations. Military mem-
bers, military veterans, and military spouses, as defined in Texas Oc-
cupations Code, Chapter 55, may request their application for exami-
nation to be expedited by noting on their application to the department
[Department]. To qualify, all other licensing requirements must also be
met.

(d) Examinations standards and requirements.
(1) (No change.)

(2) All examination fees are to be paid as prescribed by the
department [Pepartment].

(3) (No change.)

(4) All examinations shall be maintained and administered
by the department [Pepartment] or its designee.

(5)-(11) (No change.)
(e) Cheating is Prohibited.
(1) (No change.)

(2) 'Unauthorized assistance' means any verbal, written, or
electronic communication during the examination made for the purpose
of receiving or providing answers to examination questions.

(3) Upon a final determination that an examinee has
cheated, any current license issued by the department [Department] is
subject to suspension or revocation.

§7.126. Licensing Qualification Requirements.

(a) Certified commercial applicator. In addition to passing
the appropriate category examination, in order to be eligible to obtain
a certified commercial applicator license, each applicant must pass
the general standards examination administered by the department
[ ]. To be eligible to be licensed in any of the categories
in §7.125(b) of this chapter (related to Examinations) [title; related
to examinations], the applicant must also meet one of the following
requirements:

(1) (No change.)

(2) Furnish proof of previous verifiable employment expe-
rience in the pest control industry, including out-of-state experience
in pest control, for [ef] at least twelve (12) months out of the past
twenty-four (24) months. The proof of experience must be provided
by the applicant in the form of a letter from the appropriate licensing
entity stating the type of license held and how long the applicant has
held the license;

(3) Have a degree or certificate in an area of the biological
sciences related to pest control from an accredited two (2) or four (4)-
year [(4)] college or university;

(4) Have previously held a certified applicator license is-
sued by the department [Struetural Pest Control Board or the Depart-
ment] that can be verified by the department [Department]; or

(5) Qualify under the hardship clause outlined in §7.129 of
this chapter (relating to Loss of Responsible Certified Applicator or
Business License Holder) [title; relating to Loss of Responsible Certi-
fied Applicator or Business License Holder].

(b) Certified non-commercial applicator. In addition to pass-
ing the appropriate category examination and the general standards ex-
amination, in order to be eligible to obtain a certified noncommercial
applicator's license, the applicant must meet one of the following re-
quirements:

(1) (No change.)

(2) Furnish proof of previous verifiable employment expe-
rience in the pest control industry, including out-of-state experience
in pest control, for [.ef] at least twelve (12) months out of the past
twenty-four (24) months. The proof of experience must be provided
by the applicant in the form of a letter from the appropriate licensing
entity stating the type of license held and how long the applicant has
held the license;

(3) Have a degree or certificate in an area of the biological
sciences, related to pest control, from an accredited two (2) or four

(4)-year [(4)] college or university;

(4) Complete a department-approved [Department ap-
proved]| minimum six (6) hour certified noncommercial/technician

training course; or

(5) Have previously held a certified applicator license is-
sued by the department [Struetural Pest Control Board or the Depart-

ment] that can be verified by the department [Department].

(c) Commercial or noncommercial technician. In addition to
passing the appropriate category examination, in order to be eligible to
obtain a commercial or noncommercial technician license, the appli-
cant must be registered with the department [Department], complete all
required apprentice training specified in §7.132 of this chapter (relat-
ing to Requirements for Apprentice Registration) [title; relating to Re-
quirements for Apprentice Registration], and attend a technician train-
ing course at least one (1) time prior to taking the examination. The
examination may be taken as many times as necessary in the twelve
(12) month period the employee holds a current apprentice registration
card.

$§7.127.  License Expiration and Renewal.
(a) (No change.)

(b) Commercial technician and certified commercial applica-
tor licenses registered with a commercial business, expire annually on
the same date the commercial business license expires.

(¢) (No change.)

(d) Noncommercial technician and certified noncommercial
applicator licenses registered with a noncommercial entity expire
annually on the same date the noncommercial business license expires.

(e) - (f) (No change.)
(g) Licenses must be renewed by submitting a renewal appli-

cation to the department [Department], paying the required fee, and
meeting any additional requirements under §7.123 of this chapter (re-
lating to Insurance Requirements) [title; relating to Insurance Require-
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ments; and subsection (k) of this section, prior to the license expiration
date.

(h) Military members, military veterans, and military spouses,
as defined in Texas Occupations Code, Chapter 55, may request their
application for renewal to be expedited by noting on their application

to the department [Department]. To qualify, all other licensing require-
ments must also be met.

(i) Arenewal application submitted after the license expiration
date is subject to late fees. A renewal application is not considered
to be submitted unless it is complete and correct, submitted with the
correct fees, and satisfies all additional requirements determined by the
department [Department]. Applicants who apply for a renewal license
more than 365 days after the license expiration date will be required to
be re-examined to obtain a license.

(j) Licenses issued by the department [Department] may not
be transferred, borrowed, rented, leased, or loaned.

(k) Whenever a licensee changes their mailing address, busi-
ness location address, or telephone number, the licensee must notify
the department [Department] in a written or electronic manner within
ten (10) business days of the effective date of the change. A license
may be reprinted upon request and shall be issued to the licensee only.

() In determining whether additional testing or training must
be required of a current licensee before renewal [of their license], the
department [Department] may consider changes in regulations, tech-
nology, pesticide related issues, and the performance or competency of
the individual licensee [individual licensees]. If general re-training or
re-testing is required for all applicators in a category or subcategory, the
department [Department] will publish notice at least six (6) months in
advance of the license renewal date. If individual re-training or re-test-
ing is required as a result of the licensee's performance or inability to
perform, the department [Department] shall give notification and set a
time and place of re-training.

(m) All certified applicators must meet their continuing educa-
tion requirements in each category for which they hold a license during
the prior calendar year, pursuant to §7.134 of this chapter 1relating to
Continuing Education Requirements for Certified Applicators) [title;
relating to Continuing Education Requirements for Certified Appkea—

tors]. Failure to do so shall prevent the renewal of the license.

(n) All technicians must meet their verifiable training require-
ments during the prior calendar year, pursuant to §7.133 of this chapter
(relatlng to Technician License Requirements) [title; relating to Teehni-
eian License Requirements]. Failure to do so shall prevent the renewal
of the license.

§7.128.  Fees.

(a) Applicants and licensees will be charged the following
fees:

(1) $300 for a business license;

(2) $125 for a certified applicators license;
(3) $125 for a technician license;

(4) $64 per exam in each category;

(5) arenewal fee equal to one-and-a-half (1-1/2) times the
normally required renewal fee for applications received ninety (90)
[€99)] days or less after expiration date; and

(6) arenewal fee equal to two (2) [2] times the normally
required renewal fee for applications received greater than ninety (90)
[90] days but less than one year after expiration date.

(b) [€P] No refunds will be provided for applications submit-
ted to the department [Department].

§7.129.  Loss of Responsible Certified Applicator or Business License
Holder.

(a) In the event of disability, incapacity, or death of the owner
of a licensed business, and upon application of an heir electing to
continue the business or noncommercial operation, the Commissioner
may allow the operation to continue for a period not to exceed six
(6) months. The department [Department] must be notified in writing
within twenty (20) business days of the disability, incapacity, or death
of the business license holder.

(b) Upon the disability, incapacity, death, or loss of a respon-
sible certified commercial applicator[;] or certified noncommercial ap-
plicator [fer a nencommereial eperation], the business license holder or
the noncommercial operation may request that the Commissioner allow
the operation to continue until the next examination date or a reason-
able time period as determined by the Commissioner. The department
[Department] must be notified in writing within twenty (20) business
days of the date of the disability, incapacity, loss or death of the certi-
fied applicator.

(¢) (No change.)

(d) In the event the Commissioner grants the request for a
business or facility to operate for a period of time without the presence
of a responsible certified commercial applicator or [rencommereial]
certified noncommercial applicator, the operation may only apply
general use pesticides and may not add any other employees other
than a certified applicator during the granted period or until a respon-
sible certified commercial applicator or [nencommereial] certified
noncommercial applicator, as appropriate, is employed and designated.

§7.130. Licensing of Persons with Criminal Backgrounds.

(a) The department [Department] performs criminal back-
ground checks on each applicant for examination or a license.

Applications to examine for or receive a license, including a renewal,
may be delayed as the result of evaluating any criminal activity
revealed by this criminal background check.

(b) (No change.)

(c) The department [Department] may revoke, suspend, annul,
or amend an existing license, disqualify a person from receiving or re-

newing a license, or deny to a person the opportunity to be examined for
alicense because of a person's conviction of a felony or a misdemeanor,
if the crime directly relates to the performance of the occupation or ac-
tivity for which the license is issued and the prior criminal conviction
directly affects such person's present fitness to perform such occupa-
tion or activity.

(d) - (¢) (No change.)

(f) In determining whether a criminal conviction directly af-
fects a person's present fitness to hold a license under the SPCA, the

department [Pepartment] shall consider the following factors:
(1) - (4) (No change.)

(5) evidence of the person's rehabilitation or rehabilitative
effort while incarcerated or following release; and

(6) other evidence of the person's present fitness, includ-
ing letters or recommendation from prosecution, law enforcement, and
correctional officers who prosecuted, arrested, or had custodial respon-
sibility for the person,[:] the sheriff and chief of police in the commu-
nity where the person resides,[;] and any other persons in contact with
the convicted person.
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(g) Itisthe responsibility of the applicant to the extent possible
to secure and provide to the department [Department] the recommen-
dations of the prosecution, law enforcement, and correctional author-
ities. The applicant must also furnish proof in such form as may be
required by the department [Department] that the applicant has main-
tained a record of steady employment, supported dependents, main-
tained a record of good conduct, and paid all outstanding court costs,
supervision fees, fines, and restitution as may have been ordered in all
criminal cases in which convicted.

§7.132.  Requirements for Apprentice Registration.

(a) An apprentice is a beginning employee, whose training
program is the responsibility of the responsible certified commercial
applicator or [rencommereial] certified noncommercial applicator and
who may be trained by and work under the direct supervision of li-
censed certified applicators and technicians.

(b) - (¢) (No change.)

(d) An apprentice registration application for technician li-
cense must be submitted [sabmit an apprentice registration application
for technieian license] within ten (10) days of beginning employment
and training. Any training completed prior to the date of hire will
not count towards required training needed to test and work without
physically present supervision.

(e) The application must be submitted on the form prescribed
by the department [Department].

(f) (No change.)

(g) An apprentice card will be issued by the department
[Department] and valid until the end of the month one (1) year
from the month the date employment began when all of the above
requirements are met and processed. Failure to provide complete and
accurate information may result in a change of the effective date of
employment.

(h) (No change.)

(i) The studies and job training required for an apprentice are
as follows:

(1) (No change.)

(2) Complete forty (40) hours of verifiable on-the-job train-
ing and eight (8) hours of classroom training in each license category
in which the apprentice is to provide pest control services. The respon-
sible certified commercial applicator or certified noncommercial appli-
cator must certify in the training records of each apprentice that the
apprentice has completed the required training and has demonstrated
competency in each category in which the apprentice is to provide ser-
vice.

(3) The twenty (20) classroom hours of general standards
training, forty (40) hours of verifiable on-the-job training, and eight (8)
hours of classroom training in each license category must be completed
and documented on the verifiable training record prior to the apprentice
taking the category exam and a license being issued.

(4)-(5) (No change.)

(j) A responsible certified commercial applicator or certified
noncommercial applicator must maintain the verifiable training records
and certification for each apprentice in the business files for two (2) cal-
endar years after the calendar year in which the training or certification
was completed. The verifiable training records form shall be prescribed
by the department [Department] and must include, but is not limited to,
the following:

(1) - (6) (No change.)

(7) printed name, signature, and license number of the
trainer if the training was provided by a registered licensee of the
business; or if a training event is completed outside of the business
by a third-party trainer, proof of completion of the training must be
maintained with the verifiable training records and referenced therein;
and

(8) (No change.)
(k) - (1) (No change.)
(m) An apprentice becomes a licensed technician by:

(1) completing a minimum six (6) hour technician training

course approved by the department [Department] in general training at
least one (1) time prior to taking the examination;

(2)-(3) (No change.)

(n) All testing procedures shall be governed by §7.125 of this
chapter (relating to Examinations) [title; relating to Examinations].

§7.133.  Technician License Requirements.

(a) A technician is a person who has qualified for and been
issued a technician's license pursuant to the provisions of §7.132 of
this chapter (relating to Requirements for Apprentice Registration) and
[title; relating to Requirements for Apprentice Registration;] whose
training and supervision is the responsibility of the responsible certi-
fied applicator, and who works under the direct supervision of licensed
certified applicators.

(b) (No change.)

(c) To add a category to a technician's license, a technician
must complete eight (8) hours of classroom hours training and forty
(40) hours of on-the-job training prior to taking that category's exam.
The training must be recorded on the verifiable training record form
prescribed by the department.

(d) [€e)] The department [Department] shall require as a condi-
tion of the renewal of each commercial or noncommercial technician's

license that the responsible certified applicator must certify on the ver-
ifiable training records form that the technician has completed eight (8)
hours of verifiable training in the calendar year preceding the calendar
year in which the renewal is to take place. No additional training will
be required in the first calendar year in which a technician is first li-
censed. Changing employers or moving to an inactive status does not
eliminate, defer or extend the verifiable training [€EY] requirement.

(1) The eight (8) hours of verifiable training must be se-
lected from the following general standard subject areas:

(A) Federal and state laws regulating structural pest
control and pesticide application;

(B) Recognition of pest and pest damage;

(C) Pesticide labels and label comprehension;
(D) Pesticide safety;

(E) Environmental protection;

(F) Application equipment and techniques;
(G) Pesticide formulations and actions;

(H) Emergency procedures and pesticide cleanup, and
procedures for the immediate reporting of spills and misapplications;

(I) Basic principles of mathematics, chemistry, toxicol-
ogy, and entomology; or

(J) Non-chemical pest control techniques including bi-
ological, mechanical, and integrated pest management techniques.
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(2) Two (2) hours of the eight (8) hours of training may
be on-the-job training or hands-on-training verified by the responsible
certified applicator.

(3) Self-study training may be used if the responsible cer-
tified applicator certifies that the training is the appropriate training.
Inactive technicians may only use self-study training every other year
to satisfy their annual training requirement.

(4) A technician will receive one (1) hour of credit for each
department-approved [Pepartment appreved| CEU course completed.

(5) No courses may be repeated for credit within the same
re-certification year.

(e) [€)] All verifiable training records and certification for
each technician [apprentice] must be maintained in the business files
for two (2) calendar years after the calendar year in which the training
or certification was completed.

() [€e)] The verifiable training records forms must be made
available to the licensee within twenty (20) days of written request to
a current or former employer.

(g) [€B] The business licensee, responsible certified commer-
cial applicator, or certified noncommercial applicator shall be respon-
sible for the proper certification and maintenance of employee training
records in accordance with this subchapter [Chapter 7; Subehapter H
of this title].

(h) [€2)] Technicians unable to certify their required training
at renewal or during inspection will have twenty (20) days to submit
the verifiable training records for training previously obtained prior to
the initiation of enforcement proceedings.

(1) [@] Upon written request, the Commissioner may grant a
hardship extension for completion of training requirements due to ex-
tenuating circumstances. The length of the extension is at the discretion
of the Commissioner. All requests are subject to review and may re-
quire additional documentation.

§7.134.  Continuing Education Requirements for Certified Applicator.

(a) Except as provided in subsections (f) and (j)[€e) and 9] of
this section, as a requirement of annual license renewal, [the Depart-
ment shall require] each certified applicator must [te] certify that they
have completed department-approved [Department approved| CEUs
that cover the applicator's category(ies) of certification for the preced-
ing calendar year. This certification must be completed each calendar
year for renewal of the certified applicator's license. Certified appli-
cators who do not meet the re-certification requirements shall not be
eligible to renew their licenses and will be subject to enforcement ac-
tion. Licensees must obtain the appropriate number of CEUs in each
calendar year as specified in this section. Changing employers or mov-
ing to an inactive status does not eliminate, defer or extend the CEU
requirement.

(b) Each certified applicator is required to obtain two (2) CEUs
in general training and one (1) unit in each category in which the ap-
plicator is certified. General training is defined to include the topics in
§1951.351(c) of the SPCA [Oeceupations Code]. At least one (1) of the
two (2) general training units required for recertification, must be in ei-
ther federal and state laws, pesticide safety, environmental protection,
or integrated pest management. The other may be in any general topic.

(¢) (No change.)

(d) No certified applicator who is also a presenter can satisfy
their CEU requirements through a course the certified applicator

presents.

(e) [f)] CEUs may only be obtained through an approved self-
study course every other year. Self-study courses will not be accepted
two (2) years in a row and will result in deficiency upon review.

(f) [€e)] Applicators will not be required to obtain CEUs during
the first calendar year in which their license is issued. Applicators that
become certified in additional categories during any calendar year will
not be required to obtain units in those categories for that period.

(g) [D] Each certified applicator must keep a certificate of
completion for each course attended for a period of two (2) calen-
dar years after the calendar year in which it was obtained, and sub-
mit such records to the department [Pepartment] upon request. These
records are subject to inspection by the department [Department] at any
time. Continuing education certificates must be made available to the
licensee within twenty (20) days of the written request to a training
provider. A copy of a current or former employee's continuing educa-
tion certificates shall be made available to a licensee within twenty (20)
days upon written request to the employer.

(h) [€&)] The business licensee, responsible certified commer-
cial applicator, and certified noncommercial applicator shall be respon-
sible for the proper certification and maintenance of employee contin-
uing education records in accordance with this subchapter.

(1) [@)] Certified applicators who are unable to certify their re-
quired continuing education requirements at renewal or during inspec-
tion will have twenty (20) days to submit the verifiable training records
for training previously obtained prior to the initiation of enforcement
proceedings. Certified applicators who [that] do not meet the recertifi-
cation requirements may have their licenses suspended in all deficient
categories.

(1) [] Upon written request, the Commissioner may grant a
hardship extension for completion of training requirements due to ex-
tenuating circumstances. The length of the extension is at the discretion
of the Commissioner. All requests are subject to review and may re-
quire additional documentation.

§7.135.  Criteria and Evaluation of Continuing Education Training.

(a) The department [Department] shall evaluate continuing ed-
ucation programs and assign the number of qualified category units.
No more than one (1) unit will be assigned for any fifty (50) minutes
of actual instruction time. Each course must be approved annually by
the department. A course's content [eeurse] may be approved for a
maximum of two (2) years. After two years, any previously approved
course content must be updated to reflect changes in current laws, data
and/or scientific research in order to requalify for approval for contin-
uing education credit. The department [Department] will consider the
learning objectives, technical information given, the accuracy of the
information, the relevance of the information to structural pest control,
the qualifications of the instructor as determined by the provider, and
the amount of actual training or self-study time devoted to each pro-
gram in the process of evaluation. Each continuing education program,
including self-study courses submitted for approval, must contain the
following:

(1) - (7) (No change.)

(8) examination for electronic,
courses, if applicable;

online, or self-study

(9) the course provider's name, physical address, telephone
number, e-mail (if available), and company, organization, or institution
of higher learning affiliation; and

(10) (No change.)
(b) (No change.)
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(c) Courses provided via webinar with a speaker presenting
live and able to answer questions from attendees will be consider an
in-person course. Applicants must mark their CEU applications to in-
dicate the course will be given via webinar. Applicants must provide a
link to join the webinar along with the course number to the department
at least 72 hours prior to the webinar.

(d) [€e)] A self-study course is limited to one (1) CEU in the
general training or a specific category. A course may be approved as a
self-study if it meets the following additional criteria:

(1) the course taker must take an examination designed to
verify the course taker's [their] knowledge of the material provided in
the course. The course provider must grade the examination and keep
records for a minimum of two (2) calendar years after the calendar year
in which the course was given; and

(2) the course taker's grade on the examination must be at
least 70% correct to obtain credit for the course.

(e) [€d)] The minimum requirements to qualify as a speaker,
course presenter, self-study course provider (collectively referred to as
'speaker’) are:

(1) adegree from a recognized institution of higher learn-
ing which pertains to the course being taught;

(2) five (5) years' experience as an applicator certified by

the department [Department]| with a current license in the category to
be taught;

(3) verifiable proof of training and teaching experience
within the preceding three (3) years; or

(4) a combination of education, work related training,
and teaching experience which would be equivalent to two (2) of the
three (3) speaker qualification requirements, as determined by the

department [Department].

(f) [€e)] Any person seeking approval of a continuing educa-
tion course must submit the required information at least thirty (30)
days prior to the first day of presentation or first offering of a self-study
course. Any changes to approved courses must be submitted to the
department [Department] thirty (30) days prior to the date of presenta-
tion. The department [Bepartment] may waive this requirement due to
extenuating circumstances.

(g) [€D] The department [Department] shall evaluate and rec-
ommend credits within thirty (30) days from the date received.

(h) [€2)] At its discretion, the department [Department] may
re-evaluate its approval of a course or speaker under the provisions this
section.

(1) [W] A certified applicator may request CEU credit by sub-
mitting the information required in subsections (a)(2), (a)(4) - (6), and
(a)(9) of this section, and verification of attendance for any course at-
tended by the certified applicator which was not previously approved
by the department [Department]. The department [Department] will
evaluate the request and notify the certified applicator of any CEUs
awarded.

() [)] The course provider is responsible for establishing pro-
cedures for:

(1) verification of completion, including accurately record-
ing participant attendance throughout the stated class length;

(2) awarding course completion certificates;

(3) testing to verify a participant's comprehension of the
subject matter presented;

(4) the qualifications, competence, and performance of the
authors, speakers, presenters, or instructors who produce or present its
courses; and

(5) preparation and administration of a self-study course
examination.

(k) If the course provided is required to make an unexpected
change to an approved CEU course to include but not limited to the
approved speaker, location, time, or date of course, the course provider
must notify the department by email within 24 hours of the change.

() If an approved CEU course needs to be cancelled for any
reason, the course provider must notify the department by email within
seven (7) days of cancellation.

(m) [()] The course provider must issue a certificate of com-
pletion within twenty-one (21) days of the course to each applicator
completing the course. This document must include at a minimum the
following information:

(1) participant's name and license number;

(2) name of course provider or sponsoring agency, com-
pany or organization;

(3) course number;
(4) number of CEUs awarded;
(5) CEU category; and

(6) date and location of training or date of completion for
self-study course.

(n) [d9] The course provider must maintain course comple-
tion records for two (2) calendar years after the calendar year in which
the course(s) were given and a list of participants must be forwarded
to the department [Department] within twenty-one (21) days of com-
pletion of the training course on the electronic form prescribed by the
department [Bepartment]. The list must include the name of the course
provider, course title and course number, number of CEUs awarded,
speaker name, name and license number of participants.

(0) [@] For purposes of this section, a continuing education
course is defined as specific instruction in a category presented by any
one (1) course provider, company, or organization.

(p) [6m)] The department [Department] may monitor course
providers, speakers, or course presentations, and is exempt from any

fee charged for attending a CEU if department [Bepartment] employees
are monitoring the program as a part of the duties of their employment.

(q) [6m] Course providers who falsify information on course
certificates provided to participants are subject to penalties, includ-

ing and up to denial of department [Department] approval for future
courses.

§7.136.  Criteria and Evaluation of Technician/Noncommercial Cer-
tified Applicator Training.

(a) The department [Department] must evaluate and approve
Technician/Noncommercial Certified Applicator Training course pro-
grams. The course must be a minimum of six (6) hours and separate
from other required apprentice or continuing education training. Each
Technician/Noncommercial Certified Applicator Training Course sub-
mitted for approval must contain the following:

(1)-(3) (No change.)

(4) adetailed course outline [whieh] indicating the scope of
the course and learning objectives (the course outline should follow the
topics covered in the most recent Texas Pesticide Applicator General
manual developed by Texas A&M AgriLife Extension);
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(5) - (6) (No change.)
(b) (No change.)

(c) Any person seeking approval of Technician/Noncommer-
cial Certified Applicator Training course must submit the required in-
formation at least thirty (30) days prior to the first day of presentation.
The department [Department] may waive this requirement due to ex-
tenuating circumstances.

(d) The department [Department] shall evaluate and recom-
mend approval or denial within thirty (30) days from the date received.

(e) (No change.)

(f) The minimum requirements to qualify as a speaker, course
presenter, self-study course provider are:

(1) (No change.)
(2) five (5) years' experience as an applicator certified by

the department [Department] with a current license in the category to
be taught;

(3) (No change.)

(4) a combination of education, work related training,
and teaching experience which would be equivalent to two (2) of the
three (3) speaker qualification requirements, as determined by the
department [Department).

(g) If the course provider is required to make an unexpected
change to an approved Technician/Noncommercial Certified Applica-
tor Training course to include but not limited to the approved speaker,
location, time, or date of course, the course provider must notify the
department via email within 24 hours.

(h) If an approved Technician/Noncommercial Certified Ap-
plicator Training course needs to be cancelled for any reason, the course
provider must notify the department by email within seven (7) days of
cancellation.

(i) [€»] The Technician/Noncommercial Certified Applicator
Training course provider must issue a certificate within twenty-one (21)
days of the course to each participant completing the course. This doc-
ument must include at least the following information:

(1) participant's name;

(2) apprentice registration number, if applicable, or driver's
license number or state issued ID number;

(3) name of course provider, company, or organization;

(4) course title (Technician Training Course/Noncommer-
cial Certified Applicator Training Course) and number; and

(5) date and location of training.

() [&] The course provider must maintain course completion
records for two (2) calendar years after the calendar year in which the
course was given and a list of participants must be forwarded to the
department [Department] within twenty-one (21) days of completion
of the training course. The list must include the name of the course
provider, the course title, course number, name of participant, and ap-
prentice registration number, if applicable.

(k) [] The course will be approved for a maximum of two
(2) years.

() [()] The department [Pepartment] may re-evaluate or can-
cel a currently approved training course during the calendar year for

failure to comply with the elements of the requirements of this section.

(m) [@9] Course providers who falsify information on course
certificates provided to participants are subject to penalties, includ-
ing and up to denial of department [Department] approval for future
courses.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 19,
2022.

TRD-202203765

Skyler Shafer

Assistant General Counsel

Texas Department of Agriculture

Earliest possible date of adoption: October 30, 2022
For further information, please call: (512) 936-9360

¢ ¢ ¢

DIVISION 3. COMPLIANCE AND
ENFORCEMENT
4 TAC §§7.141 - 7.152, 7.154, 7.156

The amendments are proposed under Texas Occupations Code,
§1951.0021, which allows the Department, through its Structural
Pest Control Service, to regulate and license those engaged in
the business of structural pest control, noncommercial applica-
tors, and technicians; §1951.206, which allows the Department
to adopt rules restricting advertising or competitive bidding to
prohibit false, misleading, or deceptive practices by those en-
gaging in structural pest control; §1951.207, which requires the
Department to adopt rules related to inspecting and conduct-
ing investigations of structural pest control business licensees;
§1951.212, which outlines requirements for the Department to
inspect school districts; §1951.452, which allows the Depart-
ment to require licensees to make records of pesticide use; and
§1951.456, which requires the Department to adopt rules re-
lated to requirements of licensees and unlicensed persons to
post and provide pest control signs and consumer information
sheets in residences, workplaces, and other buildings as out-
lined in §§1951.453-1951.455.

The code affected by the proposal is Texas Occupations Code,

Chapter 1951.
§7.141. Identification of Licensees and Apprentices.

(a) Each individual licensee and apprentice shall carry his or
her [their] license or registration card [with them] at all times when
performing structural pest control activities.

(b) Uponrequest, each individual licensee and apprentice shall
present his or her [their] license or registration card to:

(1) (No change.)
(2) anemployee of the department [Department];
(3)-(5) (No change.)

(¢) (No change.)

(d) Upon request, a business licensee shall present or provide
access to its [their] business license at its [their] place of business to:

(1) (No change.)
(2) an employee of the department [Department];

47 TexReg 6350 September 30, 2022 Texas Register



(3)-(5) (No change.)

(e) Each business and individual licensee and apprentice shall
maintain the [their] license or registration card so that all information
on the license or card is legible and shall apply with the department
[Department] for a replacement license or card within ten (10) calendar
days of any information on the license or card becoming illegible.

(f) A business or individual licensee or apprentice shall not add
to, alter, deface, or otherwise modify any information placed on any

[their] license or registration card by the department [Pepartment].

(g) A business licensee shall prominently display its business
license number on all vehicles used by the business licensee for cus-
tomer contact or service. For purposes of this section, prominently
displayed means:

(1)-(3) (No change.)

(4) in letters and numbers no less than two (2) inches in
height and one (1) inch in width; and

(5) in a color that contrasts with the background color of
the [truek or] vehicle.

(h) (No change.)
§7.142.  Notice of Employment or Termination.
(a) (No change.)

(b) Notice of employment of all licensees and apprentice reg-
istrations must be received by the department [Department]| within ten
(10) days of the date of employment and must include the full name
and license number of the employee, if applicable, the date of employ-
ment, [and] the facility location where the employee training records
will be maintained, and other information as may be required.

(c) Notice of termination must include the former employee's
name, license number, [and] date of termination, and the employer's
name and license number. Notice of termination must be received by
the department [Department] within ten (10) days of the date of termi-
nation.

§7.143.  Employee Supervision.

(a) - (b) (No change.)

(c) Apprentices shall not perform pest control services with-
out physical supervision until they have completed all classroom train-
ing and on-the-job training and[; required en-the-job training;] have
demonstrated proficiency, and verification has been entered in their
training records by a licensed certified applicator.

(d) The business license holder[;] and the responsible certified
commercial applicator or certified noncommercial applicator shall be
responsible for actions of employees when they are performing pest
control operations.

$7.144.  Pest Control Use Records.

(a) The responsible certified applicator or certified noncom-
mercial applicator shall ensure that correct and accurate records of
all uses of pesticides and pest control devices registered with the
Environmental Protection Agency (EPA) [EPA] and the department
[Bepartment], including those pesticides that have been exempted
from registration by the Federal Insecticide, Fungicide, and Rodenti-
cide Act (FIFRA), Section 25b[}], are maintained for a period of two
(2) years. Pest records must be kept on the premises of the business
facility location or, in the case of a certified noncommercial applicator,
the employer's premises. The records must include, but are not limited
to:

(1)-(2) (No change.)

(3) names [name] of pesticides and EPA registration num-
bers, if they are registered or pest control devices used [er ERA regis-
tration number|;

(4)-(9) (No change.)

(b) For termite treatments, records must include:

(1) the appropriate unit of measurement of the area treated
per application site, i.e. square feet (excluding bait applications);

(2)-(3) (No change.)
(c) These records shall be made available to the department
[Department] upon written or verbal request.

§7.145.  Contracts and Invoices.

(a) Each written contract, warranty, service agreement, ter-
mite disclosure document, or guarantee of a business regulated by the
department [Department] must contain on the face of the document the
business name, business license number (and letter if applicable), phys-
ical address or mailing address, telephone number, and the jurisdiction
statement: "Licensed and regulated by: Texas Department of Agricul-
ture, P.O. Box 12847, Austin, TX 78711-2847, Phone (866) 918-4481,
Fax (888) 232-2567."

(b) - (¢) (No change.)
§7.146.  Pest Control Sign.
(a) - (d) (No change.)

(e) Each pest control sign must be at least 8 1/2 inches by 11
inches in size and contain the required information with the first line in
a minimum of 24-point type (one-fourth inch) and all remaining lines
in a minimum of 12-point type (one-eighth inch). The addition of ad-
vertising and logos to the sign is permissible to the extent that such
advertising does not interfere with the purpose of public notification of
a pest control treatment. A standard sign in Spanish is available from
the department [Pepartment] upon request. The sign shall appear in a
format approved by the department [Department]. The text and format
of the sign is available on the Structural Pest Control Service website
at: http://www.TexasAgriculture.gov/spcs, or by contacting the Texas
Department of Agriculture, P.O. Box 12847, Austin, TX 78711-2847,
(866) 918-4481.

(f) - (h) (No change.)
§7.147.  Consumer Information Sheet.
(a) - (b) (No change.)

(c) Foranindoor treatment at a residential rental property with
five (5) or more rental units, the certified applicator or technician must
make the consumer information sheet available to the owner or man-
ager of the complex. The certified applicator or technician must also
supply the owner or manager with a pest control sign. The owner or
manager or an employee or agent of the owner or manager, other than
the certified applicator or technician, must notify residents who live in
direct or adjacent areas of the treatment by:

(1) (No change.)

(2) distributing application information consistent with
§7.146 of this chapter (relating to Pest Control Sign) [title; relating to
Pest Centrol Sign|, at least 48 hours before each planned treatment
by leaving the sign on the front door of each unit or in a conspicuous
place inside each unit.

(d) - (¢) (No change.)
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(f) The department's {Department's] consumer information
sheet must be used. Copies of the consumer information sheet are

available from the department [Department] in English and Spanish
on the Structural Pest Control Service website at: http://www.Tex-
asAgriculture.gov/spcs/, or by contacting the Texas Department of
Agriculture, P.O. Box 12847, Austin, TX 78711-2847, (866) 918-448]1.
The department's [Department's] consumer information sheet may be
copied and used in accordance with this section.

(g) The pre-notification requirements of §§7.146-7.148 of this
chapter (relating to Pest Control Sign, Consumer Information Sheet,
and Responsibilities of Unlicensed Persons for Posting and Notifica-
tion) [title] are waived if the customer and certified applicator sign a
statement attesting to the fact that an emergency exists which requires
immediate treatment. If such an emergency exists, the consumer infor-
mation sheet must be made available by the licensee. The statement
must be kept on file with the pest control use records. If the customer
is not available to sign a statement at the time of treatment, that shall be
recorded in the use records along with the customer's name and tele-
phone number. An emergency is defined as an imminent hazard to
health. An emergency treatment is limited to the localized area of the
emergency.

§7.148.  Responsibilities of Unlicensed Persons for Posting and No-
tification.

(a) Owners or managers of residential rental properties with
five (5) or more units must:

(1) (No change.)

(2) distribute the application information consistent with
§7.146(e) of this chapter (relating to Pest Control Sign) [title; relat-
ing to Pest Contrel Sign;] to each unit planned to be treated and each
unit adjacent to those planned to be treated or in an adjacent or area of
common access at least 48 hours before the planned time of treatment;
and

(3) (No change.)
(b) - (¢) (No change.)

(d) The 48 hour pre-notification requirements of subsections
(a) and (b) of this section may be waived if an emergency exists and
the customer and certified applicator sign a statement attesting to the
fact that an emergency exists that requires immediate treatment. The
statement must be kept on file with the pest control use records at the
business licensee's [license] location. Certified noncommercial appli-
cators may attest to an emergency by signing a statement attesting to
the emergency and must keep the statement on file with the pest con-
trol use records. An emergency is defined as an imminent hazard to
health and emergency treatment is limited to the localized area of the
emergency.

(e) A person may not be considered in violation of this section
if a pest control sign is removed by an unauthorized person or if the
space to be treated is vacant, unused, and unoccupied at the time of
treatment.

§7.149.  Inspections.

Each licensed pest control business shall be inspected at least once in
the business's first year of receiving a license and at least every four
(4) years thereafter. School districts will be inspected at least once
every five (5) years. The department [Department] may waive these
requirements due to department [Department] staff availability, bud-
getary constraints, inspection trends, or operational efficiencies. Busi-
nesses and school districts demonstrating a lack of compliance with

department [Bepartment] rules may be inspected more frequently than

every four (4) years for businesses and every five (5) years for school
districts based on risk using the following elements of consideration:

(1)-(3) (No change.)
§7.150. General Standards for Use of Pesticides.
(a) (No change.)

(b) It shall be a violation for any person to use or cause to be
used a pesticide in a manner inconsistent with any permit or emergency
exemption issued by the department [Pepartment] or the Environmen-
tal Protection Agency [EPA].

(¢) (No change.)
§7.151.  General Standards for Storage and Disposal of Pesticides.
(a) - (¢) (No change.)

(f) For every pesticide that is being stored, a hard copy of the
complete label, shall be made immediately available for inspection to

the department's [Department's] inspector at the site where the pesticide
is being stored.

$§7.152.  Advertising.

(a) A licensee must not use false, misleading, or deceptive ad-
vertising. Examples of statements or representations which constitute
false, misleading, or deceptive advertising include the following:

(1) - (11) (No change.)
(b) - (d) (No change.)
$7.154.  Incidental Use Situation Fact Sheet.

(a) The Incidental Use Fact Sheet must contain the following
text: "This fact sheet must be distributed to all city, county, and state
employees who apply general use pesticides and are not licensed by the
Texas Department of Agriculture. The fact sheet and instruction must
be provided upon initial employment and thereafter must be available
as needed. These general use pesticides include insecticides, herbi-
cides, fungicides and rodenticides and involve applications made both
inside and outside of structures. Incidental Use is not intended for long
term or extensive pest control measures. Where long term pest con-
trol is required, a trained, licensed person is to make the applications.
Incidental Use is defined as "A pesticide application on an occasional,
isolated, site-specific basis that is incidental to the primary duties of
an employee and involves the use of general use pesticides after in-
struction as provided by rules adopted by the department. Examples
of Incidental Use Situations are treating fire ants in a transformer box,
or treating of ants by a janitor or clerical employee in a break area.
Incidental is defined as site-specific and incidental to the employee's
primary duties. If it is a part of the employee's primary duty to make
applications of pesticides, that employee is required, by law, to obtain a
license, depending on the location and type of application. In all cases
of incidental use, the employee should use the least hazardous, effec-
tive method of controlling pests. If chemicals are to be utilized, they
must be applied in strict accordance with manufacturer labels of "Gen-
eral Use" products being used. Applications made inconsistent with the
label requirements of the general use product may result in penalties be-
ing assessed against the individual and/or the certified noncommercial
applicator or technician responsible. "Incidental Use Situation" appli-
cations of pesticides are regulated by the department. If you have any
questions or comments, contact the department at 866-918-4481 [(512)
305-8250]; written inquiries may be addressed to the Texas Department
of Agriculture, P.O. Box 12847, Austin, Texas 78711-2847.

(b) - (d) (No change.)
§7.156.  Entry and Access.
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(a) The department [Department] may conduct investigations
and inspections of structural pest control activities involving any

person in this state to determine compliance with the SPCA, and
department [Department] rules.

(b) Inconducting investigations, the department [Department|
may:

(1) (No change.)

(2) enter premises where individuals are performing or are
suspected of performing pest control operations to inspect the use of
pesticides and devices, question any individuals who may have rele-
vant knowledge or information, check employee credentials, collect
samples, identify pests, and inspect equipment; and

(3) (No change.)

(¢c) Any licensee or other individual suspected of violations in-
volving structural pest control who interferes with an employee of the
department [Department] attempting to enter or access property, equip-
ment, or records for purposes of this chapter, shall be subject to disci-
plinary action up to and including revocation of licenses and/or regis-
trations.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 19,
2022.

TRD-202203766

Skyler Shafer

Assistant General Counsel

Texas Department of Agriculture

Earliest possible date of adoption: October 30, 2022
For further information, please call: (512) 936-9360

¢ ¢ ¢

DIVISION 4. UNLAWFUL ACTS AND
GROUNDS FOR REVOCATION
4 TAC §7.161, §7.162

The amendments are proposed under Texas Occupations Code,
§1951.0021, which allows the Department, through its Structural
Pest Control Service, to regulate and license those engaged in
the business of structural pest control; §1951.201, which makes
the Department the sole authority to license those engaged in the
business of structural pest control; and §1951.501 which allows
the Commissioner of Agriculture to suspend, revoke, or deny a
structural pest control license.

The code affected by the proposal is Texas Occupations Code,
Chapter 1951.

§7.161.  Grounds for Revocation, Suspension, Penalties, Reprimand-
ing, Refusal to Examine, Refusal to Issue or Renew Licenses.

Any such action may be accomplished by the department after notice
and hearings, as provided for by the SPCA [Oeceupations Code; Chap-
ter 1951] and the Administrative Procedures Act, Texas Government
Code, Chapter 2001. No revocation, suspension, annulment, or with-
drawal of any license is effective unless prior to the institution of de-
partment proceedings, the department gave notice by personal service
or by certified mail to the licensee of facts or conduct alleged to war-
rant the intended action, and the licensee was given the opportunity to
show compliance with all requirements of law for the retention of the

license. The following are grounds for revocation, suspension, penal-
ties, reprimanding, refusal to examine, and refusal to issue or renew
licenses:

(1)-(2) (No change.)

(3) engaging in an advertising practice prohibited in §7.152
of this chapter [title] (relating to Advertising); advertising services
which the licensee is not authorized to provide; engaging in false, mis-
leading, or deceptive acts or practices; advertising in a name without a
valid business license; or advertising in an unauthorized category;

(4) has been convicted or has pleaded guilty to a violation
of'the SPCA [Aet] as amended, or any regulation adopted hereunder, or
any of the laws or regulations of this state, another state, or the United
States, relating to the licensing of pest control operators and pesticide
use;

(5) has been convicted of or has pled guilty to a felony or
misdemeanor involving moral turpitude, under the law of this state
and other states of the United States within seven (7) years prior to
the date of application, provided that when the applicant is a defen-
dant in any action in which the defendant is charged with a felony or
a misdemeanor involving moral turpitude, the department may delay
processing of the application until final disposition of any such crimi-
nal proceedings;

(6) has a criminal background as explained in §7.130
[§7-129] of this chapter [title] (relating to Licensing of Persons with
Criminal Backgrounds);

(7) failure of the licensee to supply the department or its
authorized representative, upon request, with true and accurate infor-
mation concerning methods and materials used, or work performed, or
other information essential to the public health and welfare and to the
administration and enforcement of the SPCA [Aet];

(8) - (10) (No change.)
(11) failure of a business licensee or certified noncommer-

cial applicator to register employees or failure to pay license fees [fee]
for employees;

(12) (No change.)

(13) failure to make records of pesticide use and keep them
available as required by the SPCA [Aet], as amended, and §7.144 this
chapter [title] (relating to Pest Control Use Records);

(14) failure of a business licensee to notify the department
when a certified applicator, technician, or apprentice is no longer em-
ployed [feaves their employment];

(15) failure of a business licensee to put identifying letters
and numbers on vehicles as required by regulations;

(16) (No change.)

(17) failure of a business licensee or certified noncommer-
cial applicator to notify the department of a change of address of their
company or organization;

(18) failure of a business licensee or certified noncommer-
cial applicator to give the department an address where a licensee may
be located;

(19) failure of a [the] certified applicator or business li-
censee to adequately supervise employees;

(20) failure of a certified applicator [licensee], technician,
or apprentice to notify the department of a change of employment

[when he or she moves or changes employers];
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(21) failure to maintain continuous minimum liability in-
surance and continuing to operate during a lapsed period;

(22) - (23) (No change.)

(24) failure to provide signs, disclosure, and information
sheets;

(25) - (26) (No change.)

(27) Permitting, aiding, abetting, or conspiring with a per-
son to intentionally violate or circumvent a law or regulation enforced
by the department;

(28) Denial, suspension, revocation, probation, fine, or
other license restriction or discipline against a licensee by a state,
territory, or Indian tribal government or the federal government;

(29) - (30) (No change.)

(31) failure to comply with §7.135 or §7.136 of this chapter
[title] (relating to Criteria and [fer] Evaluation of Continuing Educa-
tion Training and Criteria and Evaluation of Technician/Noncommer-
cial Certified Applicator Training);

(32) failure to comply with Division 7 [§7150] of this
subchapter [title] (relating to Integrated Pest Management Program
for School Districts [Sehoeols]);

(33) failure to comply with any section of the SPCA [Aet]
or this subchapter [these regulations]; and

(34) failure to provide a disclosure document prior to, or
accompanying, or at the same time, with a written estimate as described
in §7.174 of this chapter [title] (relating to Wood Destroying Insect
[Fermite] Treatment Disclosure Documents).

$§7.162.  Suspension or Revocation.

(a) Suspension or revocation of any license under the provi-
sions of §7.161 of this chapter [title] (relating to Grounds for Revo-
cation, Suspension, Penalties, Reprimanding, Refusal to Examine, Re-
fusal to Issue or Renew Licenses) shall not be for less than ten (10)
days nor more than two (2) years at the discretion of the department.
If a license is suspended or revoked under the provisions thereof, the
licensee shall, within five (5) days of such suspension or revocation,
surrender all licenses and identification cards issued thereunder [there
under] to the Commissioner [direeter] or the Commissioner's designee
[kis autherized representative].

(b) A licensee who is notified that the department intends to
suspend or revoke the licensee's license must ask for a hearing by fil-
ing a petition with the Commissioner or the Commissioner's [his] de-
signee within twenty (20) days of the date of the letter sent to the li-
censee. The petition shall set out legal basis and supporting facts for
challenging the department's decision and the relief sought by the pe-
titioner including a request for hearing. Upon receipt of the petition,
if the Commissioner or the Commissioner's [his] designee determines
that the petition is within the jurisdiction of the department, the Com-
missioner or the Commissioner's [his] designee shall request a hearing
before the State Office of Administrative Hearings.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 19,
2022.

TRD-202203767

Skyler Shafer

Assistant General Counsel

Texas Department of Agriculture

Earliest possible date of adoption: October 30, 2022
For further information, please call: (512) 936-9360

. s .
4 TAC §7.163

The repeal is proposed under Texas Occupations Code,
§1951.0021, which allows the Department through its Structural
Pest Control Service to regulate and license those engaged in
the business of structural pest control.

The code affected by the proposal is Texas Occupations Code,
Chapter 1951.

§7.163.  Unlawful Acts.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 19,
2022.

TRD-202203769

Skyler Shafer

Assistant General Counsel

Texas Department of Agriculture

Earliest possible date of adoption: October 30, 2022
For further information, please call: (512) 936-9360

¢ ¢ ¢

DIVISION 5. TREATMENT STANDARDS
4 TAC §§7.172 - 7.178

The amendments are proposed under Texas Occupations Code,
§1951.0021, which allows the Department, through its Structural
Pest Control Service, to regulate and license those engaged in
the business of structural pest control, noncommercial applica-
tors, and technicians; §1951.201, which makes the Department
the sole authority to license those engaged in the business of
structural pest control; and §1951.203, which requires the De-
partment to develop standards and criteria to issue structural
pest control licenses.

The code affected by the proposal is Texas Occupations Code,
Chapter 1951.

$7.172.  WDI [Subterrancan Termite] Post Construction Treatments.

(a) All pesticides used for post construction termite treatments
must be registered with the Environmental Protection Agency [EPA]
and the department [Department]. All pesticide liquid applications
must be made by using the application rates and methods and by follow-
ing the precautionary statements on the labeling of the pesticide being
used. All termite baiting system applications must be made using the
methods and following the precautionary statements on the product la-
bel.

(b) (No change.)
(c) All treatments must strictly adhere to the procedures out-
lined in the disclosure statement required in §7.174 of this chapter (re-

lating to Wood Destroying Insect Treatment Disclosure Documents)
[title; relating to Subterranean Termite; Drywood Termite and Related
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Subterranean Termite; Drywood Termite]. A deviation will be permit-
ted when unexpected circumstances occur necessitating a change in the
treatment and the applicator responsible for the treatment provides the
customer with a written addendum to the contract or disclosure docu-
ments at the completion of the treatment.

(d) (No change.)

(e) The business license holder or certified noncommercial ap-
plicator must keep and maintain a correct and accurate copy of the
Wood Destroying Insect [Fermite] Treatment Disclosure Documents
for a period of two (2) years.

$§7.173.  Subterranean Termite Pre-Construction Treatments.
(a) (No change.)

(b) All pesticides used for pre-construction termite treatments
must be registered with the Environmental Protection Agency [EPA]
and the department [Department]. All pesticide liquid applications
must be made by using the application rates and methods and by fol-
lowing the precautionary statements on the labeling of the pesticide
being used.

(c) For a full treatment, the entire structure must be treated to
provide a continuous horizontal and vertical pesticide barrier. The final
treatment shall be performed within thirty (30) days of notification of
completion of landscaping or one (1) year from the date of completion
of construction, whichever comes first. However, when construction
has proceeded to the point that all areas cannot be treated before the
company providing the treatment is called to perform the application,
a partial treatment is permitted if the owner of the structure or the per-
son in charge of the construction and the licensee for the pest control
company sign a statement attesting to the construction conditions, and
attach it to the contract with an amended diagram or blueprint or build-
ing plat showing the exact areas to be treated and send copies to the
owner of the property within seven (7) days of the application. A copy
of the disclosure with an amended diagram or blueprint or building plat
showing the exact areas to be treated must be made available to the
department [Department] upon request. A partial treatment will also
be permitted if allowed by label directions and if the licensee propos-
ing the treatment issues a Wood Destroying Insect [Termite] Treatment
Disclosure Document prior to the treatment.

(d) (No change.)

(e) A primary treatment of the wood framing (such as a borate
treatment) must follow full label application instructions and must be
performed with a termiticide that has specific label instructions to be
used as a primary treatment to offer protection for prevention of sub-
terranean termites in new construction. This treatment may be used in
lieu of a full, partial, or bait treatment and must include application in-
structions to exposed surfaces of wood framing with exterior sheathing
in place but before any walls are enclosed to a height of not less than
two (2) feet above a contact with a slab foundation or a (2) foot hor-
izontal and vertical treatment of wood above contact with a concrete
crawlspace or basement foundation. Label instructions must provide
application instructions for the prevention of subterranean termite in-
trusion and tubing onto non-cellulose areas around bath-traps, plumb-
ing penetrations, and concrete foundation areas.

(f) Notice of all pre-construction treatments with contracts re-
quiring treatment of a structure other than a single family dwelling must
be submitted between the hours of 6:00 a.m. and 9:00 p.m. using the
department's [Department's] designated notification system at least four
(4), and no more than twenty-four (24)[;] hours prior to a termiticide ap-
plication. The licensee must provide address and site location, type of
treatment (partial or full), date and time of treatment, approximate and
appropriate unit of measurement used under contract, and the name,

license number, and physical address of the pest control business. If
the treatment is cancelled, notice of cancellation must be sent using the

department's [Department's] designated notification system within one
(1) hour of the time the pest control business learns of the cancellation.

(g) (No change.)

87.174.  [Subterranean Termite, Drywood Termite and Related]
Wood Destroying Insect Treatment Disclosure Documents.

(a) As part of each written estimate submitted for a subter-
ranean termite, drywood termite, powder post beetle, wood boring bee-
tle, or related wood destroying insect (excluding carpenter ants) treat-
ment to a customer, the pest control business proposing the treatment
must present the prospective customer or designee with disclosure doc-
uments. Verbal estimates may be provided to customers to advise
of a general range of treatment costs, but a written estimate must be
provided before beginning a treatment. Written estimates for termite
and related wood destroying insect treatments and treatment disclosure
documents shall only be made by licensed technicians or certified ap-
plicators licensed in the termite category.

(b) Each subterranean termite, drywood termite, powder post
beetle, wood boring beetle, or related wood destroying insect (exclud-
ing carpenter ants) treatment disclosure document must include, but is
not limited to:

(1)-(11) (No change.)

(12) a consumer information sheet described in §7.147 of
this chapter (relating to Consumer Information Sheet [title; relating to
Consumer Information Sheet]; and

(13) The jurisdiction statement:[;] "Licensed and regulated
by: Texas Department of Agriculture, P.O. Box 12847, Austin, TX
78711-2847, Phone (866) 918-4481, Fax (888) 232-2567."

(c) For a re-treatment of a property for an existing customer,
the pest control business must provide the following before conducting
the re-treatment:

(1) - (2) (No change.)

(3) a consumer information sheet described in §7.147, of
this chapter [title].

(d) The business license holder or, in the case of the certified
noncommercial applicator, the applicator must keep and maintain cor-
rect and accurate copies of the disclosure documents [Piselosure Doe-
uments| for a period of two (2) years.

$§7.175.  Official Wood Destroying Insect Report Inspection Proce-
dures.

(a) Inspections for the purpose of issuing a WDIR must be con-
ducted in a manner consistent with the procedures described in this sec-
tion by a licensed certified applicator or technician in the Termite and
Wood Destroying Insect Control [termite] category. The printed name
and registration number or license number of any employees receiving
training that are present for the inspection must be listed on the report.
The purpose of the inspection is to provide a WDIR regarding the ab-
sence or presence of wood destroying insects and conditions conducive
to wood destroying insect infestation. The inspection should provide
the basis for recommendations for preventive or remedial actions, if
necessary, to minimize economic losses. Only for purposes of a Real
Estate Transaction Inspection Report, as described in §7.176 of this
chapter (relating to Real Estate Transaction Inspection Reports) [title;
relating to Real Estate Transaction Inspeetion Repeorts], there must be
visible evidence of active infestation in the structure or visible evi-
dence of a previous infestation in the structure with no evidence of
prior treatment to recommend a corrective treatment. The inspection
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must be conducted so as to ensure examination of all visible accessi-
ble areas in or on a structure in accordance with accepted procedures.
While such an examination may reveal wood destroying insects, there
are instances when concealed infestations and/or damage may not be
discovered. Examinations of inaccessible or obstructed areas are not
required.

(b) Inaccessible or obstructed areas recognized by the
department [Department] include, but are not limited to:

(1) (No change.)

(2) the interior of hollow walls, spaces between a floor, or
porch deck and the ceiling or soffit below;

(3) (No change.)

(4) areas behind or beneath stoves, refrigerators, furniture,
built-in cabinets, insulation, and floor coverings; and

(5) (No change.)
(c) - (d) (No change.)

(e) Visible evidence of the following conditions must be re-
ported:

(1) - (4) (No change.)

(5) conditions conducive to wood destroying insect infes-
tation, including but not limited to:

(A) - (F) (No change.)
(G) expansion joints or cracks in slab; and
(H) decks; and [ef]
(6) (No change.)
§7.176.  Real Estate Transaction Inspection Reports.

(a) Allinspection reports issued regarding the visible presence
or absence of termites, other wood destroying insects and conditions
conducive to infestation of wood destroying insects in connection with
a real estate transaction must be made on a form prescribed by the
department [Pepartment]. Forms must be maintained in the inspec-
tion file. No alterations or revisions to the department-prescribed form
are permitted; however, larger graphs, photos, or other supporting doc-
umentation may be attached as an addendum to supplement preexisting
information.

(b) Lending providers such as the Department of Veterans
Affairs [Administration] may require the inspection results on an-
other form. That form is supplemental to the required department
[Department] form and must be maintained in the inspection file.

(c) The department [Pepartment] report form includes a space
to report conditions consistent with §7.175 of this chapter (relating to
the Official Wood Destroying Insect Report Inspection Procedures)
[title; Wood ing Inseet Treatment Disclosure Documents],
which is available at: http://www.TexasAgriculture.gov/spcs/, or by
contacting the Texas Department of Agriculture, P.O. Box 12847,
Austin, TX 78711-2847, (866) 918-4481.

(d) For each inspection, copies of the completed form must be
prepared for:

(1) (No change.)

(2) Dbusiness files of the business licensee [license holder]
issuing the report.

(e) The business licensee issuing the report must retain records
of inspection reports for a minimum of two (2) years.

§7.177.  Posting Notice of Inspection.

(a) Upon completion of an inspection for the purposes of com-
pleting a WDIR, the licensee [inspeeter] must post a durable sticker on
the wall adjacent to the water heater, electric breaker box, or beneath
the kitchen sink giving the name and license number of the licensee,
the date of the inspection, and a statement that the sticker should not
be removed.

(b) (No change.)

$§7.178.  Structural Fumigation Requirements.

(a) Fumigation of structures to control wood destroying in-
sects or other pests shall be performed only under the direct on-site
supervision of a certified applicator licensed in the category of struc-
tural fumigation. Direct on-site supervision means that the certified
applicator exercising such supervision must be present at the site of the
fumigation during the introduction of the fumigant, any reentry prior
to aeration, during the initial aeration process, and when the structure
is released for occupancy.

(b) - (¢) (No change.)

(d) Structural fumigation shall be performed in compliance
with all label requirements applicable to state and federal laws and reg-
ulations.

(1)-(3) (No change.)

(4) A trained person in structural fumigation must [may]
be a registered apprentice, licensed technician, or certified applicator
in the structural fumigation category having been trained in the proper
use of a SCBA and clearing devices.

(e) - (k) (No change.)

(1) For the purpose of maintaining proper safety, establishing
responsibility in handling the fumigants, and to ensure a successful fu-
migation the business performing the structural fumigation shall com-
pile and retain a report for each fumigation job and/or treatment for a
period of at least two (2) years. The certified applicator responsible for
the fumigation must have a copy of the report at the time of the fumi-
gation. The report for each fumigation job or treatment must contain
the following information to be recorded as the fumigation progresses:

(1) - (13) (No change.)

(14) proof that the department [Department] was notified
of the structural fumigation with the date and time of the notification.

(m) Fumigations for the purpose of controlling wood destroy-
ing insects are subject to the provisions of §7.174 of this chapter (re-
lating to Wood Destroying Insect Treatment Disclosure Documents)
[title; relating to Subterranean Termite; Drywood Termite and Related
Woed Destroying Inseet Treatment Diselosure Documents].

(n) Every licensee engaged in application of a fumigant is re-
quired to use an approved and calibrated clearance device consistent
with the fumigant label.

(1)-(2) (No change.)
(3) Proof of calibration must be kept on file for a period of

two (2) years and available for review by the department [Department].
The record of proof for each clearing device shall contain the date of
calibration and the name of the independent and qualified facility or
person who performed the calibration.

(o) (No change.)
(p) Notice of all fumigations of a structure must be submitted
using the department's [Department's] designated notification system
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between the hours of 6:00 a.m. and 9:00 p.m., at least four (4), and
no more than twenty-four (24) hours prior to the structural fumigation
application. If the structural fumigation is cancelled, notice of the can-
cellation must be sent using the department's [Department's] designated
notification system within three hours of the time the pest control com-
pany learns of the cancellation. The licensee must provide:

(1) - (6) (No change.)

(@) Before an individual may apply for an initial certified ap-
plicator's license in the structural fumigation category the following
experience requirements must be met:

(1) Attend a forty (40) hour structural fumigation school
that has at least sixteen (16) hours of hands-on-training [hands en train-
ing], and has been approved by the department [Department]; or

(2) Obtain forty (40) hours of on-the-job training with at
least sixteen (16) hours of hands-on-training [hands en training] that
is approved by the department [Pepartment]. Department-approved
[Department approved] hands-on-training includes the following:

(A) Inspect the structure and identify pest(s) prior to fu-

migation;

(B) Prepare disclosure documents pursuant to the pro-
visions of §7.174, of this chapter [title];

(C) Measure the structure and calculate volume;

(D)-(E) (No change.)

(F) Secure materials left inside the structure, check pilot
lights and [&] appliances;

(G) Tarp, place snakes, or otherwise seal the structure
for fumigation;

(H) - (K) (No change.)
(L) Aecrate the structure;
(M) - (Q) (No change.)

(r) Current certified applicators with the structural fumigation
category must receive four (4) hours of training per year to maintain
their structural fumigation certification. The four (4) hours of train-
ing may be classroom or on the job training. Department-approved

[Department approved] hands-on-training includes the following:
(1) (No change.)

(2) Prepare disclosure documents pursuant to the provi-
sions of §7.174 of this chapter [title];

(3) Measure the structure and calculate volume;
(4) - (5) (No change.)

(6) Secure materials left inside the structure, check pilot
lights and [&] appliances;

(7) Tarp, place snakes, or otherwise seal the structure for
fumigation;

(8)-(12) (No change.)
(13) Aerate the structure;
(14) - (18) (No change.)

(19) Secure [Seeuring] the fumigant for transportation con-
sistent with label directions.

(s) (No change.)

(t) A verifiable performance/training records form will be
made available to the department [Department] upon request. These
performance/training records forms shall be kept on a format pre-
scribed by the department in the business file for at least two (2) years.
The responsible certified applicator for the company that performed the
training must certify in the training records of each certified applicator
that the certified applicator has completed the required training and
has demonstrated competency. The verifiable performance/training
records form will be made available to the certified applicator or
technician upon written request.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 19,
2022.

TRD-202203770

Skyler Shafer

Assistant General Counsel

Texas Department of Agriculture

Earliest possible date of adoption: October 30, 2022
For further information, please call: (512) 936-9360

¢ ¢ ¢

DIVISION 6. STRUCTURAL PEST CONTROL
ADVISORY COMMITTEE
4 TAC §§7.191 - 7.193, 7.196

The amendments are proposed under Texas Occupations Code,
§1951.105, which requires the Department to adopt rules for the
operation of the Structural Pest Control Advisory Committee.

The code affected by the proposal is Texas Occupations Code,
Chapter 1951.

§7.191.  Purpose of the Committee.
(a) The Structural Pest Control Advisory Committee shall be
composed of eleven (11) members appointed by the Commissioner.

(b) The Committee shall meet regularly, as prescribed by
§7.196 of this chapter [title] (relating to Committee Meetings), to
consider matters relating to the regulation and licensing of persons
engaged in the business of structural pest control. The Commissioner,
or the Commissioner's [his] designee, shall have the authority to direct
that the Committee include on its agenda any matters relating to the
business of structural pest control, or the licensing and regulation of
persons engaged in that business.

(¢) The Committee shall gather and provide information to the
Commissioner regarding the practice of structural pest control in order
to aid the Commissioner and the department [Department] to provide
excellent customer service to the public and the structural pest con-
trol industry,[;] to enhance educational and professional standards of
license holders,[;] and[;] to protect the health, safety and welfare of the
public.

(d) The Committee shall advise the Commissioner and the

department [Department] regarding the licensing and regulation of
persons engaged in structural pest control, including advice on:

(1) - (6) (No change.)
§7.192.  Rules Governing Operation of the Committee.
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(a) At the first meeting of each year, a Chairman and a Vice-
Chairman [Viee Chairman] shall be elected by the members of the
Committee for a term of one (1) year.

(b) The Chairman of the Committee is responsible for:
(1) setting an agenda for each committee meeting; and

(2) may add an item to an agenda on request by the
department [Department] or Commissioner.

(c) Themembers, other than the Commissioner of State Health
Services, shall serve staggered four (4)-year [four-year| terms. [(Initial
committee members may serve sherter terms)| The terms of four (4)
members of the Committee shall expire on February 1 of each odd-
numbered year.

(d) - (e) (No change.)

(f) All Committee members must successfully complete, dur-
ing the first calendar quarter of their term, a course provided by the
department [Department] or otherwise approved by the Commissioner
that covers the Texas Open Meetings Act, the Texas Public Information
[Open Receords] Act, the rulemaking [Rulemaking] process in Texas,
the requirements of laws relating to conflicts [the eenfliet] of interest
[faws] or other laws relating to public officials in Texas, and any appli-

cable ethics policies adopted by the department [Department].
$7.193.  Appointment of Committee Members.

(a) - (b) (No change.)

(c) The department [Department] shall develop a form that
prospective Committee appointees must complete prior to being ap-
pointed [the Commissioner appeointing that persen] to the Committee.
The form shall be designed to elicit all information necessary to deter-
mine whether the person is qualified to serve as a Committee member.

(d) The [Other than the appointment of the original Committee
members; the] Commissioner shall make appointments to the Commit-

tee during January of each odd-numbered year, or as necessary to fill
vacancies.

(e) (No change.)

(f) Other than the Commissioner of State Health Services, a
person may serve no more than two (2) consecutive four (4) year terms
as a member of the Committee.

(g) To qualify as a member of the Committee who is from an
institution of higher education, an individual must have a post-gradu-
ate (masters or doctoral) degree and be, at the time of [his er her] ap-
pointment, employed in a teaching capacity at an institution of higher
education and have experience teaching courses that demonstrate that
the individual is knowledgeable in the science of pests and pest control.

§7.196. Committee Meetings.

(a) The Committee shall meet at least once during each quarter
of a calendar year.

(b) - (¢) (No change.)

(d) In order for the Committee to meet and take any action, at
least six (0) [five (5)] of the eleven (11) [nine] members must be present
to constitute a quorum.

fe) During the first meeting of each calendar year the Com-
mittee will inelude on its agenda as an item of business a self-assess-
[(1) The self-assessment will be done using a process and

on a form prepared by the Commissioner or his designee-}

12) In additien to evaluating its performance during the
prior ealendar year; the Committee shall establish goals to improve per-
13) The Committee shall forward the self-assessment to
sioner's comments. |
(e) [€H] The Committee shall conduct its meetings using
procedural rules which substantially comport with Robert's [Reberts']
Rules of Order.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 19,
2022.

TRD-202203772

Skyler Shafer

Assistant General Counsel

Texas Department of Agriculture

Earliest possible date of adoption: October 30, 2022
For further information, please call: (512) 936-9360

¢ ¢ ¢
4 TAC §7.195

The repeal is proposed under Texas Occupations Code,
§1951.105, which requires the Department to adopt rules for the
operation of the Structural Pest Control Advisory Committee.

The code affected by the proposal is Texas Occupations Code,
Chapter 1951.

§7.195.  Disqualification of Members.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 19,
2022.

TRD-202203773

Skyler Shafer

Assistant General Counsel

Texas Department of Agriculture

Earliest possible date of adoption: October 30, 2022
For further information, please call: (512) 936-9360

¢ ¢ ¢

DIVISION 7. INTEGRATED PEST
MANAGEMENT PROGRAM FOR SCHOOL
DISTRICTS

4 TAC §§7.201 - 7.205

The amendments are proposed under Texas Occupations Code,
§1951.0021, which allows the Department, through its Structural
Pest Control Service, to regulate and license those engaged in
the business of structural pest control, and §1951.212, which
requires the Department to set standards for an integrated pest
management program for school districts and to create rules for
categories of pesticides school districts can apply.
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The code affected by the proposal is Texas Occupations Code,
Chapter 1951.

§7.201.  Responsibility of School Districts [to Adept an IPM Pro-
gram/.

Each school district shall establish, implement, and maintain an Inte-
grated Pest Management (IPM) program. An IPM program is a regu-
lar set of procedures for preventing and managing pest problems using
an integrated pest management strategy, as defined in §7.114 of this
chapter (relating to Definitions [title (relating to Definition of Terms)].
The school district is responsible for each IPM Coordinator's compli-
ance with these regulations.

(1) (No change.)

(2) Each school district superintendent shall appoint an
IPM Coordinator(s) to implement the school district's IPM program.
Not later than 90 days after the superintendent designates or re-
places an IPM Coordinator(s), the school district must report to the
department [Department] the newly appointed coordinator's name,
address, telephone number, email address and the effective date of
the appointment. A school district that appoints more than one IPM
Coordinator shall designate a Responsible IPM Coordinator who will
have overall responsibility for the IPM program and provides oversight
of subordinate IPM Coordinators regarding IPM program decisions.
When a school district removes an IPM Coordinator, the departing
IPM Coordinator, Superintendent, or Superintendent's designee must
notify the department of the removal within ten (10) days in writing.
A school district may not be without an IPM Coordinator for more

than 30 days.

(3)-(4) (No change.)
§7.202.  Education Requirements and Responsibilities of [the] IPM
Coordinators [Ceordinator].

(a) The IPM Coordinator(s) shall [be respensible for imple-
mentation of the school distriet IPM Program. In addition; the IPM
Coerdinator(s) shall:]

[(D] successfully complete a department-approved

[Department-appreved] IPM Coordinator training course within six
(6) months of appointment[;] and

[2)] obtain at least six (6) hours of department-approved
[Department-approved]| IPM CEUs [continuing education units
(CEY)] every three years[; beginning the effective date of this rule
or the date of desi ion, whichever is later]. The three-year period
will begin on [frem] the date the IPM Coordinator receives initial
training after being appointed by the superintendent[; et if eurrently
goes into effect]. No [appreved] course may be repeated for credit
within the same three-year period. One of the six (6) CEUs must be
related to laws and regulations specific to IPM programs in schools.
IPM Coordinators may satisfy the CEU requirements through one or
more of the following methods:

(1) [€A)] completing [Completing] a department-approved
[Department appreved] training course for [IPM Coordinators;

(2) [B)] completing [Completing] courses that have been
approved in the pest, lawn and ornamental, weed control or general

IPM category; or

(3) [{©)] [By] submitting information for a course
completed, that was not previously approved by the department
[Department], for the evaluation of credit. The information must
include the name of the instructor(s), verification of attendance at the
course, length of time of the course stated in hours and minutes, a
detailed course outline indicating the scope of the course and learning

objectives, and the number of continuing education units requested.
Additionally, the IPM Coordinator must demonstrate that the course
content is appropriate and pertinent to the use of pesticides and the
implementation of IPM strategies at school buildings and other school
district facilities.

(b) [€3)] If the IPM Coordinator is also a licensed applicator,
the CEUs obtained for the license under §7.134 of this chapter [title]
(relating to Continuing Education Requirements for Certified Applica-
tors) will count towards the six (6) hours of IPM CEUs.

(c) [H)] Following the three-year effective CEU period, [PM
Coordinators must maintain certificates of completion for one addi-
tional calendar year (period through December 31). The certificates

are subject to inspection by the department [Department] at any time
upon request.

(d) [65)] In addition to implementing the school district IPM
program, the [The] IPM Coordinator shall oversee and be responsible
for:

(1) [€A)] coordination of pest management personnel, en-
suring that all school employees who perform pest control, includ-
ing those employees authorized to perform incidental use applications,
have the necessary training, are equipped with the appropriate personal
protective equipment, and have the necessary licenses for their pest
management responsibilities;

(2) [B)] ensuring that all IPM program records, including
incidental use training records (as provided for under §7.205 of this
chapter [title] (relating to Incidental Use for Schools)), pest-related
work orders, pest control service reports, pesticide applications, and
pesticide complaints are maintained for a period of two (2) years and

are made available to a department [Department| inspector upon re-
quest;

(3) [€©&)] working with district administrators to ensure that
all pest control proposal specifications for outside contractors are com-
patible with IPM principles, and that contractors work under the guide-
lines of the school district's IPM policy;

(4) [P)] ensuring that all pesticides used on school district
property are in compliance with the school district's [IPM program and
that current pesticide labels and Safety Data Sheets (SDS) are available
for interested individuals upon request;

(5) [€B)] overseeing and implementing that portion of the
plan that ensures that school district administrators and relevant school
district personnel are provided opportunities to be informed and edu-
cated about their roles in the IPM program, reporting, and notification
procedures;

(6) [€] ensuring that pesticide applications, including the
approval of emergency applications at buildings and on school district
grounds, are conducted in accordance with Division 7 of this subchap-
ter; and

(7) [¥#6)] maintaining a current copy of the school district's
IPM policy and making available to a department [Department] inspec-
tor upon request.
§7.203.  Responsibilities of Certified Applicators and Licensed Tech-
nicians.
The certified commercial or noncommercial certified applicator or li-
censed technician shall:

(1)-(5) (No change.)

(6) consult with the IPM Coordinator(s) concerning the use
of control measures in buildings and grounds, including residential
properties; and
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(7) (No change.)
$§7.204. Pesticide Use in School Districts.

All pesticides used by school districts must be registered with the
United States Environmental Protection Agency (EPA) and the
department [Fexas Department of Agrieulture], with the exception
of those pesticides that have been exempted from registration by the
Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA), Section
25(b). All pesticides used by school districts must also bear a label
as required by FIFRA and Chapter 76 of the Texas Agriculture Code.
Pesticides intended and labeled for use on humans are exempt from
this section. Pesticide use must also meet the following requirements:

(1) Pest control signs shall be posted at least 48 hours prior
to a pesticide application inside school district buildings, including res-
idential properties, as provided for under §7.148 of this chapter [title]
(relating to Responsibilities of Unlicensed Persons for Posting and No-
tification).

(2) For outdoor applications made on school district
grounds, including residential properties, the treated area must be
identified at all entry points with a sign, or must be secured using a
locking device, a fence or other practical barrier such as commercially
available barrier caution tape, or periodically monitored to keep
students out of the treated area until the allowed reentry time.

(3)-(5) (No change.)

(6) School districts are allowed to apply the following pes-
ticides to control pests, rodents, insects and weeds at school buildings,
grounds, or other facilities in accordance with the approval for use and
restrictions listed for each category:

(A) Green Category Pesticides.

(i) Definition: A pesticide will be designated as a

Green Category pesticide if it meets the following criteria:
(1) all active ingredients belonging to EPA tox-
(I) [@DH)] it contains a CAUTION signal word on

the product label, unless no signal word is required to appear on the
product label as determined by EPA; and

(1) [AHD] it consists of the active ingredient
boric acid; disodium octoborate tetrahydrate or related boron com-
pounds; silica gel; diatomaceous earth; or belongs to the class of
pesticides that are insect growth regulators; microbe-based insecti-
cides; botanical insecticides containing no more than 5% synergist
(and does not include synthetic pyrethroids); biological (living)
control agents; pesticidal soaps; natural or synthetic horticultural
oils; or insect and rodent baits in tamper-resistant containers;[;] or for
crack-and-crevice use only;

(ii) - (iiij) (No change.)
(B) Yellow Category Pesticides.

(i) Definition: A pesticide will be designated as a
Yellow Category pesticide if it meets the following criteria:

D all active ingredients belonging to EPA tox-
(1) [EB] it contains a CAUTION signal word on

the product label, unless no signal word is required to appear on the
product label as determined by EPA; and

(1) [@HH] it does not meet the criteria to be des-
ignated as a Green Category pesticide under subparagraph (A)(i) of this
paragraph.

(ii) - (iii) (No change.)
(C) Red Category Pesticides.

(i) Definition: A pesticide will be designated as a
Red Category Pesticide if it meets the following criteria:
f)  all active ingredients belonging to EPA tox-
ieity eategory I or H:}
(1) [@H] it contains a WARNING or DANGER
signal word on the product label; and

(1l) [€HB]it contains an active ingredient that has
been designated as a restricted use pesticide, a state-limited-use pesti-
cide or a regulated herbicide; and it does not meet the criteria to be
designated as a Green Category pesticide under subparagraph (A)(i)
of this paragraph, or a Yellow Category pesticide under subparagraph
(B)(i) of this paragraph.

(ii) - (iii)) (No change.)
§7.205. Incidental Use for Schools.
(a) - (¢) (No change.)
(d) Pest control use records for all incidental pesticide use
application, including the reason for application and justification for

emergency, must be maintained by the [IPM Coordinator for a period
of two (2) years.

(e) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 19,
2022.

TRD-202203774

Skyler Shafer

Assistant General Counsel

Texas Department of Agriculture

Earliest possible date of adoption: October 30, 2022
For further information, please call: (512) 936-9360

¢ ¢ ¢

CHAPTER 26. FOOD AND NUTRITION
DIVISION

SUBCHAPTER E. APPEAL PROCEDURES
FOR FOOD AND NUTRITION PROGRAMS
4 TAC §§26.201, 26.203 - 26.205, 26.207

The Texas Department of Agriculture (Department) proposes
new Chapter 26, Subchapter E, §§26.201, 26.203 - 26.205, and
26.207. Proposed new §§26.200 - 26.208 were published in the
July 15, 2022, issue of the Texas Register (47 TexReg 4039).
After further review of §§26.201, 26.203 - 26.205, 26.207, and
26.208, as originally published, the Department has opted to
withdraw them, which can be found in Withdrawn Rules section
of this issue, and proposes new text for §§26.201, 26.203 -
26.205, and 26.207.

The proposed new rules for appeal procedures for the food and
nutrition programs and the repeal of existing rules are the result
of a comprehensive review of Chapter 1, Subchapter P pursuant
to the four-year rule review prescribed by Texas Government
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Code §2001.039. The proposed rules will eliminate duplicative
and unnecessary provisions and provide for a more simple and
efficient appeals process for the Department's food and nutrition
programs.

New §26.201 defines important terms for the subchapter.

New §26.203 sets forth the appeal procedures for the food and
nutrition programs administered by the Department.

New §26.204 provides the procedures for filing documents.
New §26.205 sets forth the procedures for a hearing.
New §26.207 describes the standard of review.

Ms. Lena Wilson, Assistant Commissioner, Food & Nutrition Di-
vision, has determined that for each year of the first five years
the proposed rules are in effect, enforcing or administering the
rules does not have foreseeable implications relating to cost or
revenues of the state or local governments.

Ms. Wilson has also determined that for each year of the first five
years the proposed rules are in effect, the public benefit will be
improved readability and clarity of the rules and appeals process.

Ms. Wilson has determined there are no anticipated economic
costs to persons required to comply with the proposed rules.

Ms. Wilson has provided the following government growth
impact statement, as required pursuant to Texas Government
Code, §2001.0221. During the first five years the proposed
rules are in effect:

1. the proposed rules do not create or eliminate a government
program;

2. implementation of the proposed rules does not require the
creation or elimination of employee positions;

3. implementation of the proposed rules does not require an
increase or decrease in future legislative appropriations to the
Department;

4. the proposed rules do not require an increase or decrease in
fees paid to the Department;

5. the proposed rules create new regulations;
6. the proposed rules will not repeal an existing regulation;

7. there may be an increase in the number of individuals subject
to the rules, depending on the number of applicants who seek to
participate in the programs; and

8. the proposed rules do not positively or adversely affect this
state's economy.

The Department has determined the proposed rules will not af-
fect a local economy within the meaning of Government Code
§2001.022 and will not have an adverse economic effect on small
businesses, micro-businesses, or rural communities.

Written comments on the proposal may be submitted by mail
to Ms. Tanya Vermeeren, Assistant General Counsel for Food
& Nutrition, Texas Department of Agriculture, P.O. Box 12847,
Austin, Texas 78711, or by email to tanya.vermeeren@texas-
agriculture.gov. Comments must be received no later than 30
days from the date of publication of the proposal in the Texas
Register.

The new rules are proposed under Texas Agriculture Code
§12.016, which provides authority for the Department to adopt
rules to administer its duties under the Texas Agriculture Code.

The code affected by the proposal is Texas Agriculture Code,
Chapter 12.

§26.201. Definitions.

In addition to the definitions set out in Texas Administrative Code, Title
4, Chapter 1, Subchapter A and 7 CFR Parts 210, 215, 220, 225, and
226, the following words, names, and terms shall have the following
meanings, unless the context clearly indicates otherwise:

(1) Appellant--A person who files an appeal.
(2) CFR--Code of Federal Regulations.
(3) FND--Food and Nutrition Division of the department.

(4) FND Program--Any of the federal food and nutrition
programs administered by FND which include the National School
Lunch Program (NSLP), School Breakfast Program (SBP), Special
Milk Program (SMP), Child and Adult Care Food Program (CACFP),
and Summer Food Service Program (SFSP).

(5) Notice ofaction--A letter sent by the department by cer-
tified mail, return receipt (or the equivalent private delivery service) or
by email that describes an action proposed or taken by the department
regarding program reimbursement or participation.

(6) Review official--The administrative law judge who,
pursuant to §1.18 of this title (relating to Administrative Law Judges),
conducts the appeal on an action before the department.

§26.203.  Appeal Procedures.

(a) Who may file. A person, or authorized representative, who
has received a notice of action may file an appeal of an action described
in §26.202 of this subchapter (relating to Appealable Actions).

(b) Methods of filing. An appeal may be filed by any of the
following methods:

(1) Certified, registered, or standard mail;
2) Email;

(3) Facsimile;

(4) Courier service; or

(5) Hand delivery.

(c) Time for filing. An appeal must be filed within the follow-
ing filing deadlines:

(1) FND Programs except the SFSP and suspension re-
views relating to false or fraudulent claims.

(A) Certified, registered, or standard mail: An appeal
must be mailed to the department's docket clerk at the mailing address
provided in the notice of action within fifteen (15) calendar days of the
date of receipt, or deemed receipt, of the notice of action. An appeal
is considered timely filed if it is postmarked on or before the filing
deadline.

(B) Email or facsimile: An appeal must be received by
the department's docket clerk at the email address or facsimile number
provided in the notice of action within fifteen (15) calendar days of the
date of receipt, or deemed receipt, of the notice of action. An appeal
is considered timely filed if it is electronically transmitted at any time
before midnight central time on the filing deadline.

(C) Courier service or hand delivery: An appeal must
be delivered to the department at the physical address provided in the
notice of appeal within fifteen (15) calendar days of the date of receipt,
or deemed receipt, of the notice of action. An appeal is considered
timely filed if it is received by the department before the close of busi-
ness (5:00 p.m. central time) on the filing deadline.
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(D) Ifthe filing deadline falls on a Saturday, Sunday, or

days of the appellant's receipt, or deemed receipt, of the notice of

holidays when the department is closed, then the filing deadline is the

action.

next business day. The department is not considered closed on skeleton
crew days.

(2) SFSP and Suspension Reviews relating to false or

(h) Service to the appellant or its representative shall be made
to the appellant or representative's last known mailing address, email
address, or facsimile number as shown by the department's records.

fraudulent claims. The rules for filing an appeal specified in paragraph
(1) of this subsection apply to SFSP appeals and suspension reviews
relating to false or fraudulent claims, except the time for filing an
appeal is within ten (10) calendar days of the date of receipt, or deemed
receipt, of the notice of action.

(d) Form of appeal. An appeal must:
(1) be in writing;
(2) state the basis for the appeal and specify the action(s)
being appealed;

(3) include a legible copy of the notice of action; and

(4) clearly state which type of appeal the appellant is seek-

ing:
(A) areview of written documentation submitted to the
review official; or

(B) a hearing conducted by the review official, which
is informal and will be held in Austin, Texas. Failure to specifically
request a hearing in the appeal letter shall constitute the appellant's
waiver of the right to a hearing. The review official shall deny a request
for a hearing submitted after the appeal letter has been received by the
department's docket clerk, unless good cause is shown for failure to
make a timely request.

(C) The option for a hearing is not available in certain
matters and is limited by §26.206 of this subchapter (relating to Abbre-
viated Appeals).

§26.204.  Filing of Documents.

(a) Documents must be filed using one of the filing methods

(i) Parties and their representatives shall immediately notify
the review official and all parties of any change in mailing address,
email address, or telephone or facsimile number.

$26.205. Hearing Procedures.
(a) Motions.

(1) Motions in all matters, except in SFSP appeals, shall
be filed in writing and served on all parties not less than seven (7)
calendar days before the hearing, except for good cause shown. If the
non-moving party files a response to the motion, the response must be
filed no later than five (5) calendar days after receipt of the motion.

(2) Unless leave is granted by the review official, motions
in SFSP appeals may be filed up to forty-eight (48) hours prior to the
hearing. If the non-moving party files a response to the motion, the
response must be filed within forty-eight (48) hours of the receipt of
the motion unless that time is extended or shortened by written order
of the review official.

(3) Motions shall set forth the specific grounds for which
the moving party seeks the relief requested and shall make reference
to all similar motions filed in the proceeding. The review official shall
rule on the motion in a timely fashion; however, the review official may
defer ruling on a motion until issuance of a final order.

(b) Rules of court. The formal rules of court shall not apply
unless necessary for efficient conduct of the hearing.

(c) Evidence.

(1) The parties are not bound by the Texas Rules of Evi-
dence but shall be allowed to make lawful and pertinent objections to
proffered evidence or testimony. Evidence will be admitted and given

described in §26.203(b) of this subchapter (relating to Appeal Proce-

probative effect if it possesses probative value and is relevant as de-

dures).

(b) To be considered by the review official, written documen-
tation relating to a pending appeal must be filed within the filing dead-
lines prescribed in this section. The rules relating to the timely filing

of an appeal described in §26.203(c) of this subchapter shall apply to

termined by the review official. The review official may limit the tes-
timony of witnesses, or the introduction of documentary evidence, to
those matters deemed probative and relevant.

(2) Service of documents on a party shall be made in ac-
cordance with §26.204 of this subchapter (relating to Filing of Docu-

the timely filing of written documents.

(c) Parties to an appeal have the right to review any documen-

ments).
$26.207. Standard of Review.

tary materials submitted for consideration. On the same date a doc-

ument is filed, the filing party must serve a copy of it on every other

party or such party's representative or attorney of record as described

in this section.

(d) If the department refers a matter to SOAH, parties to the

matter referred must file and serve documents in accordance with

SOAH's rules of procedure, Texas Administrative Code, Title 1,

Chapter 155.
(¢) In all matters, except SFSP appeals and suspension

reviews, an appellant must file written materials within thirty (30)

calendar days of the appellant's receipt, or deemed receipt, of the

notice of action.

(f) In SFSP appeals, an appellant must file written materials

within seven (7) calendar days of submitting the appeal.

(g) In Suspension Reviews relating to false or fraudulent

claims, an appellant must file written materials within ten (10) calendar

The decision of the review official shall be based on a preponderance of
the evidence. The burden of proof shall be on the department to show
by a preponderance of the evidence that the action being appealed was
taken or proposed in accordance with the program's regulations, rules,
policy guidance, and directives.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 16,
2022.

TRD-202203736

Skyler Shafer

Assistant General Counsel

Texas Department of Agriculture

Earliest possible date of adoption: October 30, 2022
For further information, please call: (512) 936-9360
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TITLE 16. ECONOMIC REGULATION

PART 2. PUBLIC UTILITY
COMMISSION OF TEXAS

CHAPTER 25. SUBSTANTIVE RULES
APPLICABLE TO ELECTRIC SERVICE
PROVIDERS

SUBCHAPTER B. CUSTOMER SERVICE AND
PROTECTION

16 TAC §25.43

The Public Utility Commission of Texas (commission) proposes
amendments to 16 Texas Administrative Code (TAC) §25.43, re-
lating to Provider of Last Resort (POLR). This amended rule will
update the POLR formulas for residential, and small and medium
commercial customer classes to ensure that POLR rates protect
POLR customers from excessive rates while ensuring the POLR
providers are not overly exposed to risks associated with taking
on unexpected customers following a POLR event.

Growth Impact Statement

The agency provides the following governmental growth impact
statement for the proposed rule, as required by Texas Govern-
ment Code §2001.0221. The agency has determined that for
each year of the first five years that the proposed rule is in ef-
fect, the following statements will apply:

(1) the proposed rule will not create a government program and
will not eliminate a government program;

(2) implementation of the proposed rule will not require the cre-
ation of new employee positions and will not require the elimina-
tion of existing employee positions;

(3) implementation of the proposed rule will not require an in-
crease and will not require a decrease in future legislative ap-
propriations to the agency;

(4) the proposed rule will not require an increase and will not
require a decrease in fees paid to the agency;

(5) the proposed rule will not create a new regulation;

(6) the proposed rule will not expand, limit, or repeal an existing
regulation;

(7) the proposed rule will not change the number of individuals
subject to the rule's applicability; and

(8) the proposed rule will not affect this state's economy.

Fiscal Impact on Small and Micro-Businesses and Rural Com-
munities

There is no adverse economic effect anticipated for small busi-
nesses, micro-businesses, or rural communities as a result of
implementing the proposed rule. Accordingly, no economic im-
pact statement or regulatory flexibility analysis is required under
Texas Government Code §2006.002(c).

Takings Impact Analysis

The commission has determined that the proposed rule will not
be a taking of private property as defined in chapter 2007 of the
Texas Government Code.

Fiscal Impact on State and Local Government

Mariah Benson, Economist, Market Analysis Division, has
determined that for the first five-year period the proposed rule
is in effect, there will be no fiscal implications for the state or
for units of local government under Texas Government Code
§2001.024(a)(4) as a result of enforcing or administering the
sections.

Public Benefits

Ms. Benson has determined that for each year of the first five
years the proposed section is in effect the public benefit antici-
pated as a result of the adoption of the proposed amendments
will be increased market competition and increased options for
customers when the Electric Reliability Council of Texas (ER-
COT) real-time settlement point prices rise above the POLR for-
mula. Ms. Benson has also determined that the proposed sec-
tion will also ensure that the POLR formula will strike a more ap-
propriate balance between costs paid by POLR customers and
risks assumed by POLR providers than the existing rule.

Local Employment Impact Statement

For each year of the first five years the proposed section is in
effect, there should be no effect on a local economy; therefore,
no local employment impact statement is required under Texas
Government Code §2001.022.

Costs to Regulated Persons

Texas Government Code §2001.0045(b) does not apply to this
rulemaking because the commission is expressly excluded un-
der subsection §2001.0045(c)(7).

Public Hearing

The commission staff will conduct a public hearing on this rule-
making if requested in accordance with Texas Government Code
§2001.029. The request for a public hearing must be received
by October 6, 2022. If a request for public hearing is received,
commission staff will file in this project a notice of hearing.

Public Comments

Interested persons may file comments electronically through the
interchange on the commission's website. Comments must be
filed by October 6, 2022. Comments should be organized in a
manner consistent with the organization of the proposed rules.
The commission invites specific comments regarding the costs
associated with, and benefits that will be gained by, implemen-
tation of the proposed rule. The commission will consider the
costs and benefits in deciding whether to modify the proposed
rules on adoption. All comments should refer to Project Number
53820.

Each set of comments should include a standalone executive
summary as the last page of the filing. This executive summary
must be clearly labeled with the submitting entity's name and
should list each substantive recommendation made in the com-
ments. Citations to detailed discussion in the comments are per-
missible but not required.

Statutory Authority

The amended rule is adopted under PURA §14.002, which pro-
vides the commission with the authority to make adopt and en-
force rules reasonably required in the exercise of its powers and
jurisdiction, §39.106, which requires that the commission desig-
nate providers of last resort.
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Cross Reference to Statute:
§14.002 and §39.106.

$25.43.  Provider of Last Resort (POLR).
(a) - (i) (No change.)

(j) LSPs. This subsection governs the selection and service of
REPs as LSPs.

(1)-(2) (No change.)

(3) For the purpose of calculating the POLR rate for each
customer class in each POLR area, an EFL must be completed by the
LSP that has the greatest market share in accordance with paragraph
(2) of this subsection. The Electricity Facts Label (EFL) must be sup-
plied to commission staff electronically for placement on the commis-
sion webpage by the 10th of each month [January 1 of each year; and

more often if there are changes to the non-bypassable eharges]. Where
REP-specific information is required to be inserted in the EFL, the LSP

supplying the EFL must note that such information is REP-specific.
(4) - (5) (No change.)
(k) - () (No change.)
(m) Rates applicable to POLR service.

(1) (No change.)

(2) Subparagraphs (A) - (C) of this paragraph establish the
maximum rate for POLR service charged by an LSP. An LSP may
charge a rate less than the maximum rate if it charges the lower rate to
all customers in a mass transition that are in the same class and POLR
area.

Public Utility Regulatory Act

(A) Residential customers. The LSP rate for the resi-
dential customer class must be determined by the following formula:
LSP rate (in $ per kWh) = (Non-bypassable charges + LSP customer
charge + LSP energy charge) / kWh used, where:

(i) (No change.)

(i) LSP customer charge must be $0.09 [$0-06] per
kWh.

(iii) Beginning on the 1st of each month, an LSP en-
ergy charge must be the average of the actual Real-Time Settlement
Point Prices (RTSPPs) for the applicable load zone for the 30-day pe-
riod ending on the 20th day of the preceding calendar month [previeus
12-month period ending September 1 of the preceding year] (the histor-
ical average RTSPP) multiplied by the number of kWhs the customer
used during that billing period and further multiplied by 120%. The
LSP energy charge must not exceed 140% of the preceding month's
LSP energy charge multiplied by the cap adjustment factor. The value
of the cap adjustment factor is set to 1.0 every calendar year. At any
time commission staff can file a recommendation for the commission
to set a different cap adjustment factor. A LSP offering POLR service
must declare the cap adjustment factor on the EFL. [1n no instance may
the LSP energy charge exceed 120% of the previous year's LSP energy
eharge:] The applicable load zone will be the load zone located par-
tially or wholly in the customer's TDU service territory with the high-
est average under the historical average RTSPP calculation.

(iv) (No change.)

(B) Small and medium non-residential customers. The
LSP rate for the small and medium non-residential customer classes
must be determined by the following formula: LSP rate (in $ per kWh)
= (Non-bypassable charges + LSP customer charge + LSP demand
charge + LSP energy charge) / kWh used, where:

(i) - (iii)) (No change.)

(iv) Beginning on the 1st of each month, LSP energy
charge must be the average of the actual RTSPPs for the applicable
load zone for the 30-day period ending on the 20th day of the preced-
ing calendar month [previeus 12-menth period ending September 1 of
the preeeding year| multiplied by the number of kWhs the customer
used during that billing period and further multiplied by 125%. [Ia
no instance may the] The LSP energy charge must not exceed 140%
[125%] of the preceding month's [previeus yeat's] LSP energy charge
multiplied by the cap adjustment factor. The value of the cap adjust-
ment factor is set to 1.0 every calendar year. At any time commission
staff can file a recommendation for the commission to set a different
cap adjustment factor. A LSP offering POLR service must declare the
cap adjustment factor on the EFL. The applicable load zone will be the
load zone located partially or wholly in the customer's TDU service
territory with the highest average under the historical average RTSPP
calculation.

(v)  (No change.)

(C) Large non-residential customers. The LSP rate for
the large non-residential customer class must be determined by the fol-
lowing formula: LSP rate (in $ per kWh) = (Non-bypassable charges
+ LSP customer charge + LSP demand charge + LSP energy charge) /
kWh used, where:

(1) - (iv)
(3) (No change.)

(4) On ashowing of good cause by an affected person, the
commission may direct an [permit the] LSP to adjust the rate prescribed
by paragraph (2) of this subsection, if necessary to ensure that the rate is
sufficient to allow an [the] LSP to recover its costs of providing service.
Notwithstanding any other commission rule to the contrary, such rates
may be adjusted on an interim basis for good cause shown and after
at least 10 business days' notice and an opportunity for hearing on the
request for interim relief. Any adjusted rate must be applicable to all
LSPs charging the rate prescribed by paragraph (2) of this subsection
to the specific customer class, within the POLR area that is subject to
the adjustment.

(5) (No change.)
(n) - (w) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

(No change.)

Filed with the Office of the Secretary of State on September 15,
2022.

TRD-202203711

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Earliest possible date of adoption: October 30, 2022
For further information, please call: (512) 936-7322

¢ ¢ ¢

PART 4. TEXAS DEPARTMENT OF
LICENSING AND REGULATION

CHAPTER 60. PROCEDURAL RULES OF THE
COMMISSION AND THE DEPARTMENT
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The Texas Department of Licensing and Regulation (Depart-
ment) proposes amendments to existing rules at 16 Texas
Administrative Code (TAC), Chapter 60, Subchapter A, §60.1;
Subchapter B, §§60.20 - 60.23; Subchapter D, §§60.40 -
60.42; Subchapter F, §§60.80, 60.81, and 60.83; Subchapter
G, §§60.100 - 60.102; proposes new rules at Subchapter C,
§60.36; Subchapter D, §60.43; and new Subchapter L, §60.600
and §60.601; and proposes the repeal of existing rules at
Subchapter D, §60.36, regarding the Procedural Rules of the
Commission and the Department. These proposed changes
are referred to as "proposed rules."

EXPLANATION OF AND JUSTIFICATION FOR THE RULES

The rules under 16 TAC Chapter 60 implement Texas Occupa-
tions Code, Chapter 51, the enabling statute of the Texas Com-
mission of Licensing and Regulation (Commission) and the De-
partment, and other laws applicable to the Commission and the
Department.

The Chapter 60 rules are the procedural rules of the Commission
and the Department. These rules apply to all of the agency's pro-
grams and to all license applicants and licensees, except where
there is a conflict with the statutes and rules of a specific pro-
gram.

The proposed rules update multiple subchapters and sections
under Chapter 60. These changes include: (1) substantive and
clean up changes suggested by the General Counsel's Office
and during past strategic planning sessions; (2) changes as a re-
sult of the required four-year rule review conducted under Texas
Government Code §2001.039; and (3) changes as a result of
House Bill (HB) 1560, Article 1, Sec. 1.11, 87th Legislature, Reg-
ular Session (2021), the Department's Sunset legislation.

The proposed rules are necessary to update the current pro-
cesses and procedures; to reflect the current authority and
responsibilities of the Commission, the Executive Director, and
the Department; to clarify and supplement the existing rule
provisions; to implement necessary statutory requirements
and changes; to promote consistency in terminology; and to
reorganize and clean up existing rules where necessary. The
Department expects to propose additional changes to Chapter
60 in the future in separate rulemakings.

Substantive and Clean Up Changes

The proposed rules include substantive and clean up changes
suggested by the General Counsel's Office and during past
strategic planning sessions. These changes include updates
to the rules regarding applicability; general powers and duties
of the Department and the Executive Director; license eligibility
after revocation; criminal history and license eligibility; charges
for providing copies of public information; rulemaking; and
Department personnel. The changes also include reorgani-
zation of existing rules and clean up changes in terminology.
The proposed rules make editorial changes to "Commission,"
"Department,” and "Executive Director" to use lower case termi-
nology to be consistent with the statutes and consistent across
the Chapter 60 rule subchapters.

Four-Year Rule Review Changes

The proposed rules include changes as a result of the required
four-year rule review conducted under Texas Government Code
§2001.039. The Department conducted the required rule review
of the rules under 16 TAC Chapter 60, and the Commission read-
opted the rule chapter in its entirety and in its current form. (Pro-

posed Rule Review, 46 TexReg 2589, April 16, 2021. Adopted
Rule Review, 46 TexReg 4701, July 30, 2021).

In response to the Notice of Intent to Review that was published,
the Department received public comments from six interested
parties regarding Chapter 60, with two of these interested par-
ties commenting on the criminal history rules under Subchapter
D. The two interested parties commented that a person with a
criminal history should still be able to obtain a license. The De-
partment did not propose any changes to the rules based on
these public comments. The proposed rules provide the license
eligibility requirements for persons with criminal histories in ac-
cordance with the applicable statutes and the Department's crim-
inal conviction guidelines.

The proposed rules include changes identified by Department
staff during the rule review process. These changes are re-
flected throughout the proposed rules and include updates to the
rules regarding Commission meeting procedures; general pow-
ers and duties of the Department and the Executive Director;
imposing sanctions and penalties; criminal history and license
eligibility; fees; and rulemaking. The changes also include clari-
fying the rules, using plain talk language, and making the same
editorial changes to "Commission," "Department," and "Execu-
tive Director" to use lower case terminology.

Bill Implementation

The proposed rules include changes as a result of House
Bill (HB) 1560, Article 1, Sec. 1.11, 87th Legislature, Reg-
ular Session (2021), the Department's Sunset legislation.
This section of HB 1560 amended Texas Occupations Code
§51.4012(a), License Eligibility Requirements Regarding Ap-
plicant's Background; Determination Letter, to remove the
"honesty, trustworthiness, or integrity" provision as a factor for
license eligibility. The proposed rules implement this section of
HB 1560 by repealing the same provision from the rules under
Subchapter D.

SECTION-BY-SECTION SUMMARY
Subchapter A. General Provisions.

The proposed rules amend §60.1, Authority. The proposed rules
update the title of the section to "Authority and Applicability" to
reflect the scope of the rule; clarify the statutory authority un-
der which the rules are promulgated; and explain the interac-
tion between this rule chapter and the statutes and rules of the
programs regulated by the Commission and the Department.
The proposed rules make editorial changes to "Commission" and
"Department"” to use lower case terminology.

Subchapter B. Powers and Responsibilities.

The proposed rules amend §60.20, General Powers and Du-
ties of the Commission. The proposed rules make clean-up
changes. The proposed rules make editorial changes to "Com-
mission" and "Department” to use lower case terminology.

The proposed rules amend §60.21, Commission Meetings--Pro-
cedures. The proposed rules make clean-up and reorganization
changes; add provisions for electronic signatures; and update
the provisions regarding providing public comments at the com-
mission meetings. The proposed rules make editorial changes
to "Commission" to use lower case terminology.

The proposed rules amend §60.22, General Powers and Duties
of the Department and the Executive Director. The proposed
rules update the provisions regarding the powers and duties of
the Executive Director and the Department; clarify the Executive
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Director's duties pursuant to a Governor-issued executive order
or proclamation declaring a state of disaster; and make clean-up
changes. The proposed rules make editorial changes to "Com-
mission," "Department," and "Executive Director" to use lower
case terminology.

The proposed rules amend §60.23, Commission and Executive
Director--Imposing Sanctions and Penalties. The proposed rules
update the provisions regarding the authority of the Commission
and the Executive Director to impose sanctions for violations re-
lated to inspections and investigations and related to criminal
history and license eligibility; align the rule language with the
sanctions authority under Texas Occupations Code §51.353(a)
and §51.103(c)(1); and clarify that a combination of sanctions or
administrative penalties may be imposed.

Subchapter C. License Applications.

The proposed rules update the title of Subchapter C to "License
Applications and Renewals" to reflect the scope of the subchap-
ter.

The proposed rules add new rule §60.36, License Eligibility Af-
ter Revocation. Current §60.36 under Subchapter D is being
repealed and relocated in part to Subchapter C as new §60.36.
Subchapter C includes rule sections in the series §§60.30-60.39,
and Subchapter D includes rule sections in the series §§60.40-
60.49.

New §60.36 under Subchapter C includes subsections (a)
through (c) from current §60.36 under Subchapter D. These
provisions address license revocations that are not due to
criminal history. This rule implements Texas Occupations Code
§51.355, License Eligibility of Person Whose License Has Been
Revoked. The statutory reference was added to the proposed
rules for clarity. The proposed rules also add language reflecting
the Department's insufficient funds fee policy.

Subchapter D. Criminal History and License Eligibility.

The proposed rules repeal existing rule §60.36, License Eligi-
bility After Denial or Revocation. Current §60.36 under Sub-
chapter D is being repealed, and the provisions are being relo-
cated. Subchapter C includes rule sections in the series §§60.30
- 60.39, and Subchapter D includes rule sections in the series
§§60.40 - 60.49.

The subsections of current §60.36 under Subchapter D have
been relocated as follows: (1) subsections (a) - (c), which ad-
dress revocations that are not due to criminal history, have been
moved to new §60.36 under Subchapter C; (2) subsection (a),
which also applies to revocations due to criminal history, has
been copied and added to current §60.40 as new subsection (b)
and current §60.41 as new subsection (c); (3) subsection (d) has
been moved to current §60.40 as new subsection (c)(2); and (4)
subsection (e) has been moved to new §60.43.

The proposed rules amend §60.40, License Eligibility for Per-
sons with Criminal Convictions. Subsection (a) is revised to
align the text more closely with the statute, Texas Occupations
Code §53.021, Authority to Revoke, Suspend, or Deny License.
The provision in new subsection (b) was copied from current
§60.36(a) under Subchapter D, and the statutory reference was
added for clarity. This rule implements Texas Occupations Code
§51.355, License Eligibility of Person Whose License Has Been
Revoked, as it relates to revocations based on criminal history.

Current subsection (b) is re-lettered as new subsection (c) with
a new heading and organization. The incarceration provisions

are grouped together under subsection (c). Existing subsection
(c)(1) prohibits a person who is currently incarcerated from
obtaining or renewing a license issued by the Department. The
provision in new subsection (c)(2), which was relocated from
§60.36(d) under Subchapter D, requires a person whose license
was revoked by operation of law under Occupations Code
§53.021(b) for imprisonment after a felony conviction, felony
community supervision revocation, revocation of parole, or
revocation of mandatory supervision, to wait until release from
imprisonment to apply for a license issued by the Department.
New subsection (c)(3) adds an exception to these provisions
for certain student permits issued to persons enrolled in the
Windham School District, which is a school district operated
by the Texas Department of Criminal Justice for incarcerated
persons. The provisions in subsection (c)(3) are necessary to
allow incarcerated persons to attend barbering or cosmetology
school while in prison and to accumulate educational hours
towards licenses issued in the barbering and cosmetology
program. These permits do not permit students to practice
barbering or cosmetology outside of a licensed school setting.

The proposed rules amend §60.41, License Eligibility for Per-
sons with Deferred Adjudications or Non-Conviction Activities.
The proposed rules update the title of the section to "License El-
igibility for Persons with Deferred Adjudications or Other Criminal
History" to reflect the changes in the section. The proposed rules
amend subsection (a) to add the statutory reference to Texas Oc-
cupations Code §51.356, Deferred Adjudication; License Sus-
pension, License Revocation, or Denial or Refusal to Renew Li-
cense, for clarity and to make other clean-up changes.

The proposed rules amend subsection (b) to add the statutory
reference to Texas Occupations Code §51.4012(a), License El-
igibility Requirements Regarding Applicant's Background; De-
termination Letter, for clarity and to implement HB 1560, Ar-
ticle 1, Section 1.11. HB 1560 amended Texas Occupations
Code §51.4012(a) to remove the "honesty, trustworthiness, orin-
tegrity" provision as a factor for license eligibility, along with other
editorial changes. The proposed rules make the same changes
to the rules.

The provision in new subsection (c) was copied from current
§60.36(a) under Subchapter D, and the statutory reference was
added for clarity. This rule implements Texas Occupations Code
§51.355, License Eligibility of Person Whose License Has Been
Revoked, as it relates to revocations based on criminal history.

The proposed rules amend §60.42, Criminal History Evaluation
Letters. The proposed rules update subsection (b) to implement
HB 1560, Article 1, Sec. 1.11. HB 1560 amended Texas Occu-
pations Code §51.4012(a) to remove the "honesty, trustworthi-
ness, or integrity" provision as a factor for license eligibility, along
with other editorial changes. The proposed rules make the same
changes to the rules. The proposed rules also clean up a statu-
tory reference in subsection (h).

The proposed rules add new rule §60.43, License Denial or Re-
vocation for Certain Health Professionals with a Criminal His-
tory. The provisions in this new section were moved from cur-
rent §60.36(e) under Subchapter D. The existing provisions have
been supplemented. This section implements Texas Occupa-
tions Code, Chapter 108, Subchapter B, Automatic Denial or
Revocation of Health Care Professional License, for the spec-
ified health-related programs.

Subchapter F. Fees.
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The proposed rules amend §60.80, Program Fees. The pro-
posed rules clarify the existing language regarding program fees.
The proposed rules make editorial changes to "Commission" and
"Department” to use lower case terminology.

The proposed rules amend §60.81, Charges for Providing
Copies of Public Information. The proposed rules adopt by
reference the Office of the Attorney General rules regarding
charges for copies of public information and update the rule
citations.

The proposed rules amend §60.83, Late Renewal Fees. The
proposed rules add clarifying language to the existing provisions
regarding renewal fees and late renewal fees. The proposed
rules also restructure and plain talk the language under subsec-
tion (c). This rule implements Texas Occupations Code §51.401,
License Expiration and Renewal.

Subchapter G. Rulemaking.

The proposed rules amend §60.100, Rulemaking. The proposed
rules clean up a statutory reference and make editorial changes
to "Commission" and "Department" to use lower case terminol-
ogy.

The proposed rules amend §60.101, Negotiated Rulemaking.
The proposed rules make editorial changes to "Commission" and
"Department"” to use lower case terminology.

The proposed rules amend §60.102, Petition for Adoption of
Rules. The proposed rules provide additional details regarding
rulemaking petitions submitted to the Department under Texas
Government Code §2001.021, Petition for Adoption of Rules.
These provisions include: who is an "interested person" as de-
fined under the statute and rules; what information must be pro-
vided for a rulemaking petition to be considered; the reasons
why a rulemaking petition will be denied; where and how the
rulemaking petition shall be submitted to the Department; the
Department's responsibilities in responding to a rulemaking pe-
tition; and the handling of repetitive rulemaking petitions.

Subchapter L. Department Personnel.

The proposed rules add new Subchapter L, Department Person-
nel. This new subchapter includes personnel-related rules that
are required by statute.

The proposed rules add new §60.600, Department Employee
Training and Education. This new rule implements Texas Gov-
ernment Code, Chapter 656, Subchapter C, Training, and is re-
quired by Texas Government Code §656.048, Rules Relating to
Training and Education. This rule addresses training and educa-
tion programs for Department employees; the tuition reimburse-
ment program; training with extended absence from job duties;
and the payment of costs and expenses for approved training.
The rule incorporates by reference the Department's personnel
manual.

The proposed rules add new §60.601, Department Sick Leave
Pool. This new rule implements Texas Government Code, Chap-
ter 661, Subchapter A, State Employee Sick Leave Pool, and
is required by Texas Government Code §661.002, Sick Leave
Pool. This rule provides that the Department's sick leave pool
shall be administered by the Executive Director and that the Ex-
ecutive Director shall develop and prescribe policies and proce-
dures for the operation of the sick leave pool and include those
policies and procedures in the Department's personnel manual.

FISCAL IMPACT ON STATE AND LOCAL GOVERNMENT

Tony Couvillon, Policy Research and Budget Analyst, has deter-
mined that for each year of the first five years the proposed rules
are in effect, there are no estimated additional costs or reduc-
tions in costs to state or local government as a result of enforcing
or administering the proposed rules.

Mr. Couvillon has determined that for each year of the first five
years the proposed rules are in effect, there is no estimated in-
crease or loss in revenue to the state or local government as a
result of enforcing or administering the proposed rules.

Mr. Couvillon has determined that for each year of the first five
years the proposed rules are in effect, enforcing or administer-
ing the proposed rules does not have foreseeable implications
relating to costs or revenues of state governments or local gov-
ernments.

LOCAL EMPLOYMENT IMPACT STATEMENT

Mr. Couvillon has determined that the proposed rules will not
affect a local economy, so the agency is not required to prepare
a local employment impact statement under Government Code
§2001.022.

PUBLIC BENEFITS

Mr. Couvillon also has determined that for each year of the first
five-year period the proposed rules are in effect, the public ben-
efit will be having procedural rules that are more comprehensive
and that give applicants, licensees, and the public a better un-
derstanding of their rights and responsibilities with the Depart-
ment and what to expect when interacting with the Commission
and the Department. The proposed rule changes further explain
the Department's authority, and allow applicants and licensees
who have criminal histories to be better aware of the statutory re-
quirements on the Department, and of its procedures, regarding
denying applications and revoking licenses of those individuals.
The proposed rules provide additional details to the public about
Commission meeting procedures, providing public comments at
Commission meetings, and submitting rulemaking petitions to
the Department.

PROBABLE ECONOMIC COSTS TO PERSONS REQUIRED
TO COMPLY WITH PROPOSAL

Mr. Couvillon has determined that for each year of the first five-
year period the proposed rules are in effect, there are no antic-
ipated economic costs to persons who are required to comply
with the proposed rules. The changes made by the proposed
rules clean up rule language and terms, reorganize the rules,
clarify existing rules, and establish in rule current department
policy, none of which create a probable economic cost to any
person.

FISCAL IMPACT ON SMALL BUSINESSES, MICRO-BUSI-
NESSES, AND RURAL COMMUNITIES

There will be no adverse economic effect on small businesses,
micro-businesses, or rural communities as a result of the
proposed rules. Because the agency has determined that
the proposed rule will have no adverse economic effect on
small businesses, micro-businesses, or rural communities,
preparation of an Economic Impact Statement and a Regulatory
Flexibility Analysis, as detailed under Texas Government Code
§2006.002, are not required.

ONE-FOR-ONE REQUIREMENT FOR RULES WITH A FISCAL
IMPACT
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The proposed rules do not have a fiscal note that imposes a
cost on regulated persons, including another state agency, a
special district, or a local government. Therefore, the agency is
not required to take any further action under Government Code
§2001.0045.

GOVERNMENT GROWTH IMPACT STATEMENT

Pursuant to Government Code §2001.0221, the agency provides
the following Government Growth Impact Statement for the pro-
posed rules. For each year of the first five years the proposed
rules will be in effect, the agency has determined the following:

1. The proposed rules do not create or eliminate a government
program.

2. Implementation of the proposed rules does not require the
creation of new employee positions or the elimination of existing
employee positions.

3. Implementation of the proposed rules does not require an
increase or decrease in future legislative appropriations to the
agency.

4. The proposed rules do not require an increase or decrease in
fees paid to the agency.

5. The proposed rules create a new regulation.

6. The proposed rules expand, limit, or repeal an existing regu-
lation.

7. The proposed rules do not increase or decrease the number
of individuals subject to the rules' applicability.

8. The proposed rules do not positively or adversely affect this
state's economy.

The proposed rules add new rules regarding TDLR employee
training and education and TDLR's sick leave pool as required by
statute. The proposed rules relocate an existing rule and create
an expanded new rule for license denials and revocations for
certain health professionals with criminal histories.

The proposed rules expand existing regulations by adding lan-
guage that makes clear the rules' applicability to each program
regulated by the Department; making additions to the proce-
dures for Commission meetings and detailing the procedures for
addressing the Commission; clarifying the Executive Director's
authority to implement the Governor's executive orders and
proclamations; broadening the Commission and Executive
Director's authority for imposing sanctions and penalties to in-
clude violations committed during an inspection or investigation;
adding language to clarify the Commission's and Executive Di-
rector's authority related to applicants with criminal convictions
or criminal histories; and listing the requirements for a petition
for adoption of rules.

The proposed rules repeal the "honesty, trustworthiness, or in-
tegrity" provision in the rules to implement HB 1560, Sec. 1.11,
the Department's Sunset legislation.

TAKINGS IMPACT ASSESSMENT

The Department has determined that no private real property in-
terests are affected by the proposed rules and the proposed rules
do not restrict, limit, or impose a burden on an owner's rights to
his or her private real property that would otherwise exist in the
absence of government action. As a result, the proposed rules
do not constitute a taking or require a takings impact assessment
under Government Code §2007.043.

PUBLIC COMMENTS

Comments on the proposed rules may be submit-
ted electronically on the Department's website at
https://ga.tdlr.texas.gov:1443/form/gcerules; by facsimile to
(512) 475-3032; or by mail to Monica Nufez, Legal Assistant,
Texas Department of Licensing and Regulation, P.O. Box
12157, Austin, Texas 78711. The deadline for comments is 30
days after publication in the Texas Register.

SUBCHAPTER A. GENERAL PROVISIONS
16 TAC §60.1
STATUTORY AUTHORITY

The proposed rules are proposed under Texas Occupations
Code, Chapter 51, which authorizes the Texas Commission of
Licensing and Regulation, the Department's governing body, to
adopt rules as necessary to implement that chapter and any
other law establishing a program regulated by the Department.
The proposed rules also are proposed under Texas Government
Code, Chapter 411, Subchapter F, and Texas Occupations
Code, Chapters 51 and 53, which establish the Department's
statutory authority to conduct criminal history background
checks on an applicant for or a holder of a license, certificate,
registration, title, or permit issued by the Department.

In addition, the proposed rules are proposed under the author-
ity of other state laws that apply to state agencies. These laws
include Texas Occupations Code, Chapters 55 and 108 (Sub-
chapter B); Texas Government Code, Chapters 551, 552, 656
(Subchapter C), 661 (Subchapter A), 2001, 2005, 2008, 2009,
and 2110; Civil Practice and Remedies Code, Chapter 154; and
Family Code Chapters 231 and 232.

The statutory provisions affected by the proposed rules are
those set forth in Texas Occupations Code, Chapter 51, and the
program statutes for all the Department programs: Agriculture
Code, Chapter 301 (Weather Modification and Control); Busi-
ness and Commerce Code, Chapter 607 (Motor Fuel Metering
and Quality); Education Code, Chapter 1001 (Driver and Traffic
Safety Education); Government Code, Chapters 171 (Court-Or-
dered Programs); and 469 (Elimination of Architectural Barriers);
Health and Safety Code, Chapters 401, Subchapter M (Laser
Hair Removal); 754 (Elevators, Escalators, and Related Equip-
ment); and 755 (Boilers); Labor Code, Chapter 91 (Professional
Employer Organizations); Occupations Code, Chapters 202
(Podiatrists); 203 (Midwives); 401 (Speech-Language Pathol-
ogists and Audiologists); 402 (Hearing Instrument Fitters and
Dispensers); 403 (Dyslexia Practitioners and Therapists); 451
(Athletic Trainers); 455 (Massage Therapy); 506 (Behavioral
Analysts); 605 (Orthotists and Prosthetists); 701 (Dietitians);
802 (Dog or Cat Breeders); 1151 (Property Tax Professionals);
1152 (Property Tax Consultants); 1202 (Industrialized Housing
and Buildings); 1302 (Air Conditioning and Refrigeration Con-
tractors); 1304 (Service Contract Providers and Administrators);
1305 (Electricians); 1601 (Barbers); 1602 (Cosmetologists);
1603 (Barbers and Cosmetologists); 1802 (Auctioneers); 1901
(Water Well Drillers); 1902 (Water Well Pump Installers): 1952
(Code Enforcement Officers); 1953 (Sanitarians); 1958 (Mold
Assessors and Remediators); 2052 (Combative Sports); 2303
(Vehicle Storage Facilities); 2308 (Vehicle Towing and Booting);
2309 (Used Automotive Parts Recyclers); 2310 and 2312
(Motor Fuel Metering and Quality); and 2402 (Transportation
Network Companies); and Transportation Code, Chapters 551A
(Off-Highway Vehicle Training and Safety); and 662 (Motorcycle
Operator Training and Safety).

47 TexReg 6368 September 30, 2022 Texas Register


https://ga.tdlr.texas.gov:1443/form/gcerules

In addition, the statutory provisions affected by the proposed
rules are those set forth in Texas Occupations Code, Chapters
53, 55, and 108 (Subchapter B); Texas Government Code,
Chapters 411 (Subchapter F), 551, 552, 656 (Subchapter C),
661 (Subchapter A), 2001, 2005, 2008, 2009, and 2110; Civil
Practice and Remedies Code, Chapter 154; and Family Code,
Chapters 231 and 232. No other statutes, articles, or codes are
affected by the proposed rules.

§60.1.  Authority and Applicability.

(a) This chapter is promulgated under the authority of Texas
Occupations Code, Chapter 51 and other state laws applicable to state
agencies. [This chapter applies except in the event of a confliet with
other statutory provisions related to speeific programs regulated by the
Commission and the Department.]

(b) This chapter applies to each program regulated by the com-
mission and the department. The provisions of this chapter are in addi-
tion to all other statutes and rules that apply to a specific program. The
provisions of this chapter apply except in the event of a conflict with
specific statutes and rules governing a specific program.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 16,
2022.

TRD-202203725

Brad Bowman

General Counsel

Texas Department of Licensing and Regulation
Earliest possible date of adoption: October 30, 2022
For further information, please call: (512) 475-4879

* . *
SUBCHAPTER B. POWERS AND
RESPONSIBILITIES
16 TAC §§60.20 - 60.23
STATUTORY AUTHORITY

The proposed rules are proposed under Texas Occupations
Code, Chapter 51, which authorizes the Texas Commission of
Licensing and Regulation, the Department's governing body, to
adopt rules as necessary to implement that chapter and any
other law establishing a program regulated by the Department.
The proposed rules also are proposed under Texas Government
Code, Chapter 411, Subchapter F, and Texas Occupations
Code, Chapters 51 and 53, which establish the Department's
statutory authority to conduct criminal history background
checks on an applicant for or a holder of a license, certificate,
registration, title, or permit issued by the Department.

In addition, the proposed rules are proposed under the author-
ity of other state laws that apply to state agencies. These laws
include Texas Occupations Code, Chapters 55 and 108 (Sub-
chapter B); Texas Government Code, Chapters 551, 552, 656
(Subchapter C), 661 (Subchapter A), 2001, 2005, 2008, 2009,
and 2110; Civil Practice and Remedies Code, Chapter 154; and
Family Code Chapters 231 and 232.

The statutory provisions affected by the proposed rules are
those set forth in Texas Occupations Code, Chapter 51, and the
program statutes for all the Department programs: Agriculture

Code, Chapter 301 (Weather Modification and Control); Busi-
ness and Commerce Code, Chapter 607 (Motor Fuel Metering
and Quality); Education Code, Chapter 1001 (Driver and Traffic
Safety Education); Government Code, Chapters 171 (Court-Or-
dered Programs); and 469 (Elimination of Architectural Barriers);
Health and Safety Code, Chapters 401, Subchapter M (Laser
Hair Removal); 754 (Elevators, Escalators, and Related Equip-
ment); and 755 (Boilers); Labor Code, Chapter 91 (Professional
Employer Organizations); Occupations Code, Chapters 202
(Podiatrists); 203 (Midwives); 401 (Speech-Language Pathol-
ogists and Audiologists); 402 (Hearing Instrument Fitters and
Dispensers); 403 (Dyslexia Practitioners and Therapists); 451
(Athletic Trainers); 455 (Massage Therapy); 506 (Behavioral
Analysts); 605 (Orthotists and Prosthetists); 701 (Dietitians);
802 (Dog or Cat Breeders); 1151 (Property Tax Professionals);
1152 (Property Tax Consultants); 1202 (Industrialized Housing
and Buildings); 1302 (Air Conditioning and Refrigeration Con-
tractors); 1304 (Service Contract Providers and Administrators);
1305 (Electricians); 1601 (Barbers); 1602 (Cosmetologists);
1603 (Barbers and Cosmetologists); 1802 (Auctioneers); 1901
(Water Well Drillers); 1902 (Water Well Pump Installers): 1952
(Code Enforcement Officers); 1953 (Sanitarians); 1958 (Mold
Assessors and Remediators); 2052 (Combative Sports); 2303
(Vehicle Storage Facilities); 2308 (Vehicle Towing and Booting);
2309 (Used Automotive Parts Recyclers); 2310 and 2312
(Motor Fuel Metering and Quality); and 2402 (Transportation
Network Companies); and Transportation Code, Chapters 551A
(Off-Highway Vehicle Training and Safety); and 662 (Motorcycle
Operator Training and Safety).

In addition, the statutory provisions affected by the proposed
rules are those set forth in Texas Occupations Code, Chapters
53, 55, and 108 (Subchapter B); Texas Government Code,
Chapters 411 (Subchapter F), 551, 552, 656 (Subchapter C),
661 (Subchapter A), 2001, 2005, 2008, 2009, and 2110; Civil
Practice and Remedies Code, Chapter 154; and Family Code,
Chapters 231 and 232. No other statutes, articles, or codes are
affected by the proposed rules.

§60.20. General Powers and Duties of the Commission.
(a) The commission [Cemmisster] shall have primary respon-
sibility for policy-making activities including but not limited to:
(1) setting fees;
(2) adopting rules;
(3) imposing sanctions and penalties; and
(4) issuing final orders in contested cases.

(b) The commission [Cemmission] shall have the sole re-
sponsibility for the adoption of rules proposed by the department
[Department] or the commission [Cemmission].

(c) The commission [Commission] shall provide reasonable
accommodations, as required by the Americans with Disabilities Act
of 1990, Public Law 101-336 and any subsequent amendments, for
the public to participate in the programs regulated by the department

[Department].

(d) Upon request, the commission [Commission] shall provide
reasonable access to persons who do not speak English to the programs
regulated by the department [Department].

§60.21.

(a) Every regular, special, or called meeting of the commission
shall be announced and conducted in accordance with [Cemmission
shall be open to the publie as provided by the] Texas Government Code,

Commission Meetings--Procedures.
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Chapter 551, [(“the] Open Meetings Act[")]. These meetings shall be
open to the public as provided by the Open Meetings Act.

(b) Meetings will be conducted according to the current
edition of Robert's Rules of Order Newly Revised in all instances to
which they are applicable as long as they are not inconsistent with the
Texas Constitution or the statutes or rules applicable to the commission
[constitution; the statutes and the rules of the Commission]. Any
Robert's Rules of Order Newly Revised may be modified as deemed
necessary by the presiding officer for the proper conduct of the meeting
subject to an objection by a commission [Cemmission] member.

(c) A quorum of [fer] the commission [Cemmissien] is four

(b) The executive director [Exeecutive Director] may approve
agreed orders and default orders in contested cases and shall have au-
thority to issue other orders as provided by law or as delegated by the
commission [Commission].

(c) The department [Exeeutive Director] may propose rules
for publication in the Texas Register as delegated by the commission
[Commission].

(d) The executive director [Exeeutive Direetor] may imple-
ment any executive [emergeney| orders or proclamations declaring a
state of disaster issued by the governor [Gevernor] under Texas Gov-
ernment Code, Chapter 418, to suspend or amend existing statutes and

members, which is a majority of all the members of the commission
[Commission] as designated by statute. When a quorum is present, a
motion before the commission [Commissien] is carried by an affirma-
tive vote of the majority of the commission [Cemmissiener] members
present that are participating in the vote.

(d) Asamember of the commission, the presiding officer may
make motions without the necessity of relinquishing the chair subject
to an objection from a commission member.

(e) The department staff may use the commissioners' elec-

rules.

(1) The executive director [Exeeutive Director] will notify
the commission [Cemmission]| of the department’s [Department's]
actions to comply with the governor’s [Gevernet's] executive
[emergeney] orders or proclamations.

(2) The executive director and the department will imple-
ment the governor's executive orders or proclamations within the ex-
isting authority of Texas Occupations Code, Chapter 51, the rules in
this chapter, and the laws and rules of the programs regulated by the

tronic signatures on written orders and decisions for actions taken

commission and the department.

during the commission meeting, unless otherwise directed.

() [€d)] The presiding officer may limit the number and length
of comments provided on any item on the agenda subject to an objec-
tion from a commission [Cemmissien] member.

ey As a member of the Commission; the presiding officer
jeet to an objection from a Commission member}

(g) [€D] The commission [Cemmisster] shall provide the
public with a reasonable opportunity to address [appear befoere] the
commission [Gemﬂﬂss&eﬂ and to speak| on issues [any issae] under
the commission’s [Commission's] jul"lSdlC'[lOIl

Q A person who wants [Persens wishing] to speak during
[at] a commission [Cemmission] meeting must reglster in accordance
with the commission meeting instructions. [may sign in at the begin-
ning of the meeting and| The person may speak during the public com-
ment portion of the meeting, or, at the discretion of the presiding officer,
during the discussion of a specific agenda item.

(2) The commission or the department may provide in-
structions regarding the presentation of public comments during a
commission meeting.

$60.22.  General Powers and Duties of the Department and the Ex-
ecutive Director.

(a) The executive director [Exeeutive Direetor] shall have pri-
mary responsibility to manage the operations and administration of the

department [Department] and its programs as provided by Texas Oc-
cupations Code, Chapter 51 and other applicable law, including but not

limited to:
(1) issuing and renewing licenses;
(2) resolving complaints;
(3) conducting investigations and inspections;

(4) imposing [agreed erder| sanctions and administrative
penalties for agreed orders and default orders; and

(5) approving, administering, or providing for the admin-
istration of exams.

(e) For any license that expires during a state of disaster de-
clared by the governor under Texas Government Code, Chapter 418, or
the following recovery period, the executive director [Exeeutive Diree-
tor] may issue to the license holder an emergency license under Texas
Occupations Code §51.408. The executive director [Exeeutive Diree-
ter] may implement policies as necessary to administer this subsection.
The holder of an emergency license issued under this subsection is not
required to post or display the emergency license.

§60.23.  Commission and Executive Director--Imposing Sanctions
and Penallties.

(a) The commission or executive director may sanction a li-
cense holder, applicant, or other person, if the person:

(1) obtains or attempts to obtain a license by fraud or false
representation;

(2) falsifies any document submitted to the department or
commission;

(3) refuses to permit or fails to cooperate in an inspection
or investigation; [er] interferes with an inspection or investigation
conducted by an authorized representative of the commission or
department; or threatens or intimidates an authorized representative
of the commission or department in connection with an inspection or
investigation;

(4) permits the use or display of a license by a person not
authorized by law to use that license;

(5) hasaconviction, a deferred adjudication, or other crim-
inal history that affects license eligibility as prescribed under Subchap-
ter D [has been convicted of;, or placed on deferred adjudication for, an
offense identified in Texas Oeeupations Code; §53-021(a)]; or

(6) violates Texas Occupations Code, Chapter 51, a law es-
tablishing a regulatory program administered by the department, or a
rule or order of the commission or the executive director [department].

(b) The commission or executive director may:
(1) issue a written reprimand;

(2) revoke, suspend, or deny the person's license;

47 TexReg 6370 September 30, 2022 Texas Register



(3) place on probation a person whose license has been sus-
pended or revoked;

(4) issue a restricted license to the person in accordance
with Texas Occupations Code, Chapter 51, Subchapter G;

(5) refuse to renew the person's license; [ef]

(6) impose administrative penalties against the person
after considering the factors set forth in Texas Occupations Code[;]
§51.302(b); or [-]

(7) take any combination of actions under paragraphs (1) -

().

(c) Ifthe suspension or revocation of a license is probated, the
commission or executive director may require the person to:

(1) report regularly to the department on matters that are
the basis of the probation;

(2) limit practice to the areas prescribed by the commission
or executive director;

(3) complete professional education until the person attains
a degree of skill satisfactory to the commission or executive director in
those areas that are the basis for the probation; or

(4) complete any other remedial actions agreed to by the
parties.

(d) If a person has outstanding administrative penalties, the
department may place a hold on the person's license and the person
may not renew the license until the administrative penalties are paid.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 16,
2022.

TRD-202203726

Brad Bowman

General Counsel

Texas Department of Licensing and Regulation
Earliest possible date of adoption: October 30, 2022
For further information, please call: (512) 475-4879

¢ ¢ ¢

SUBCHAPTER C. LICENSE APPLICATIONS
AND RENEWALS

16 TAC §60.36

STATUTORY AUTHORITY

The proposed rules are proposed under Texas Occupations
Code, Chapter 51, which authorizes the Texas Commission of
Licensing and Regulation, the Department's governing body, to
adopt rules as necessary to implement that chapter and any
other law establishing a program regulated by the Department.
The proposed rules also are proposed under Texas Government
Code, Chapter 411, Subchapter F, and Texas Occupations
Code, Chapters 51 and 53, which establish the Department's
statutory authority to conduct criminal history background
checks on an applicant for or a holder of a license, certificate,
registration, title, or permit issued by the Department.

In addition, the proposed rules are proposed under the author-
ity of other state laws that apply to state agencies. These laws
include Texas Occupations Code, Chapters 55 and 108 (Sub-
chapter B); Texas Government Code, Chapters 551, 552, 656
(Subchapter C), 661 (Subchapter A), 2001, 2005, 2008, 2009,
and 2110; Civil Practice and Remedies Code, Chapter 154; and
Family Code Chapters 231 and 232.

The statutory provisions affected by the proposed rules are
those set forth in Texas Occupations Code, Chapter 51, and the
program statutes for all the Department programs: Agriculture
Code, Chapter 301 (Weather Modification and Control); Busi-
ness and Commerce Code, Chapter 607 (Motor Fuel Metering
and Quality); Education Code, Chapter 1001 (Driver and Traffic
Safety Education); Government Code, Chapters 171 (Court-Or-
dered Programs); and 469 (Elimination of Architectural Barriers);
Health and Safety Code, Chapters 401, Subchapter M (Laser
Hair Removal); 754 (Elevators, Escalators, and Related Equip-
ment); and 755 (Boilers); Labor Code, Chapter 91 (Professional
Employer Organizations); Occupations Code, Chapters 202
(Podiatrists); 203 (Midwives); 401 (Speech-Language Pathol-
ogists and Audiologists); 402 (Hearing Instrument Fitters and
Dispensers); 403 (Dyslexia Practitioners and Therapists); 451
(Athletic Trainers); 455 (Massage Therapy); 506 (Behavioral
Analysts); 605 (Orthotists and Prosthetists); 701 (Dietitians);
802 (Dog or Cat Breeders); 1151 (Property Tax Professionals);
1152 (Property Tax Consultants); 1202 (Industrialized Housing
and Buildings); 1302 (Air Conditioning and Refrigeration Con-
tractors); 1304 (Service Contract Providers and Administrators);
1305 (Electricians); 1601 (Barbers); 1602 (Cosmetologists);
1603 (Barbers and Cosmetologists); 1802 (Auctioneers); 1901
(Water Well Drillers); 1902 (Water Well Pump Installers): 1952
(Code Enforcement Officers); 1953 (Sanitarians); 1958 (Mold
Assessors and Remediators); 2052 (Combative Sports); 2303
(Vehicle Storage Facilities); 2308 (Vehicle Towing and Booting);
2309 (Used Automotive Parts Recyclers); 2310 and 2312
(Motor Fuel Metering and Quality); and 2402 (Transportation
Network Companies); and Transportation Code, Chapters 551A
(Off-Highway Vehicle Training and Safety); and 662 (Motorcycle
Operator Training and Safety).

In addition, the statutory provisions affected by the proposed
rules are those set forth in Texas Occupations Code, Chapters
53, 55, and 108 (Subchapter B); Texas Government Code,
Chapters 411 (Subchapter F), 551, 552, 656 (Subchapter C),
661 (Subchapter A), 2001, 2005, 2008, 2009, and 2110; Civil
Practice and Remedies Code, Chapter 154; and Family Code,
Chapters 231 and 232. No other statutes, articles, or codes are
affected by the proposed rules.

§60.36. License Eligibility After Revocation.

(a) Except as provided by subsection (b), Subchapter D, or
other law, and pursuant to Texas Occupations Code §51.355, a person
whose license is revoked by order of the commission or the executive
director must wait one year from the date of revocation before applying
for a new license.

(b) A person whose license has been revoked solely because
of a failure to pay an administrative penalty or due to an outstanding
insufficient funds fee may apply for a new license at any time if the

(1) has paid the administrative penalty or the outstanding
insufficient funds fee in full; or
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(2) is paying the administrative penalty under a payment
plan with the department and is in good standing with respect to that
plan.

(c) For purposes of subsection (b), a person is in good standing
with respect to a payment plan if, at the time of application, the person
is current on the payment plan and has made timely payments on the
plan for the preceding two months.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 16,
2022.

TRD-202203730

Brad Bowman

General Counsel

Texas Department of Licensing and Regulation
Earliest possible date of adoption: October 30, 2022
For further information, please call: (512) 475-4879

¢ ¢ ¢

SUBCHAPTER D. CRIMINAL HISTORY AND
LICENSE ELIGIBILITY

16 TAC §60.36

STATUTORY AUTHORITY

The proposed repeal is proposed under Texas Occupations
Code, Chapter 51, which authorizes the Texas Commission of
Licensing and Regulation, the Department's governing body, to
adopt rules as necessary to implement that chapter and any
other law establishing a program regulated by the Department.
The proposed repeal is also proposed under Texas Government
Code, Chapter 411, Subchapter F, and Texas Occupations
Code, Chapters 51 and 53, which establish the Department's
statutory authority to conduct criminal history background
checks on an applicant for or a holder of a license, certificate,
registration, title, or permit issued by the Department.

In addition, the proposed repeal is proposed under the author-
ity of other state laws that apply to state agencies. These laws
include Texas Occupations Code, Chapters 55 and 108 (Sub-
chapter B); Texas Government Code, Chapters 551, 552, 656
(Subchapter C), 661 (Subchapter A), 2001, 2005, 2008, 2009,
and 2110; Civil Practice and Remedies Code, Chapter 154; and
Family Code Chapters 231 and 232.

The statutory provisions affected by the proposed repeal are
those set forth in Texas Occupations Code, Chapter 51, and the
program statutes for all the Department programs: Agriculture
Code, Chapter 301 (Weather Modification and Control); Busi-
ness and Commerce Code, Chapter 607 (Motor Fuel Metering
and Quality); Education Code, Chapter 1001 (Driver and Traffic
Safety Education); Government Code, Chapters 171 (Court-Or-
dered Programs); and 469 (Elimination of Architectural Barriers);
Health and Safety Code, Chapters 401, Subchapter M (Laser
Hair Removal); 754 (Elevators, Escalators, and Related Equip-
ment); and 755 (Boilers); Labor Code, Chapter 91 (Professional
Employer Organizations); Occupations Code, Chapters 202
(Podiatrists); 203 (Midwives); 401 (Speech-Language Pathol-
ogists and Audiologists); 402 (Hearing Instrument Fitters and
Dispensers); 403 (Dyslexia Practitioners and Therapists); 451

(Athletic Trainers); 455 (Massage Therapy); 506 (Behavioral
Analysts); 605 (Orthotists and Prosthetists); 701 (Dietitians);
802 (Dog or Cat Breeders); 1151 (Property Tax Professionals);
1152 (Property Tax Consultants); 1202 (Industrialized Housing
and Buildings); 1302 (Air Conditioning and Refrigeration Con-
tractors); 1304 (Service Contract Providers and Administrators);
1305 (Electricians); 1601 (Barbers); 1602 (Cosmetologists);
1603 (Barbers and Cosmetologists); 1802 (Auctioneers); 1901
(Water Well Drillers); 1902 (Water Well Pump Installers): 1952
(Code Enforcement Officers); 1953 (Sanitarians); 1958 (Mold
Assessors and Remediators); 2052 (Combative Sports); 2303
(Vehicle Storage Facilities); 2308 (Vehicle Towing and Booting);
2309 (Used Automotive Parts Recyclers); 2310 and 2312
(Motor Fuel Metering and Quality); and 2402 (Transportation
Network Companies); and Transportation Code, Chapters 551A
(Off-Highway Vehicle Training and Safety); and 662 (Motorcycle
Operator Training and Safety).

In addition, the statutory provisions affected by the proposed
repeal are those set forth in Texas Occupations Code, Chap-
ters 53, 55, and 108 (Subchapter B); Texas Government Code,
Chapters 411 (Subchapter F), 551, 552, 656 (Subchapter C),
661 (Subchapter A), 2001, 2005, 2008, 2009, and 2110; Civil
Practice and Remedies Code, Chapter 154; and Family Code,
Chapters 231 and 232. No other statutes, articles, or codes are
affected by the proposed repeal.

§60.36. License Eligibility After Denial or Revocation.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 16,
2022.

TRD-202203732

Brad Bowman

General Counsel

Texas Department of Licensing and Regulation
Earliest possible date of adoption: October 30, 2022
For further information, please call: (512) 475-4879

¢ ¢ ¢
16 TAC §§60.40 - 60.43
STATUTORY AUTHORITY

The proposed rules are proposed under Texas Occupations
Code, Chapter 51, which authorizes the Texas Commission of
Licensing and Regulation, the Department's governing body, to
adopt rules as necessary to implement that chapter and any
other law establishing a program regulated by the Department.
The proposed rules also are proposed under Texas Government
Code, Chapter 411, Subchapter F, and Texas Occupations
Code, Chapters 51 and 53, which establish the Department's
statutory authority to conduct criminal history background
checks on an applicant for or a holder of a license, certificate,
registration, title, or permit issued by the Department.

In addition, the proposed rules are proposed under the author-
ity of other state laws that apply to state agencies. These laws
include Texas Occupations Code, Chapters 55 and 108 (Sub-
chapter B); Texas Government Code, Chapters 551, 552, 656
(Subchapter C), 661 (Subchapter A), 2001, 2005, 2008, 2009,
and 2110; Civil Practice and Remedies Code, Chapter 154; and
Family Code Chapters 231 and 232.
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The statutory provisions affected by the proposed rules are
those set forth in Texas Occupations Code, Chapter 51, and the
program statutes for all the Department programs: Agriculture
Code, Chapter 301 (Weather Modification and Control); Busi-
ness and Commerce Code, Chapter 607 (Motor Fuel Metering
and Quality); Education Code, Chapter 1001 (Driver and Traffic
Safety Education); Government Code, Chapters 171 (Court-Or-
dered Programs); and 469 (Elimination of Architectural Barriers);
Health and Safety Code, Chapters 401, Subchapter M (Laser
Hair Removal); 754 (Elevators, Escalators, and Related Equip-
ment); and 755 (Boilers); Labor Code, Chapter 91 (Professional
Employer Organizations); Occupations Code, Chapters 202
(Podiatrists); 203 (Midwives); 401 (Speech-Language Pathol-
ogists and Audiologists); 402 (Hearing Instrument Fitters and
Dispensers); 403 (Dyslexia Practitioners and Therapists); 451
(Athletic Trainers); 455 (Massage Therapy); 506 (Behavioral
Analysts); 605 (Orthotists and Prosthetists); 701 (Dietitians);
802 (Dog or Cat Breeders); 1151 (Property Tax Professionals);
1152 (Property Tax Consultants); 1202 (Industrialized Housing
and Buildings); 1302 (Air Conditioning and Refrigeration Con-
tractors); 1304 (Service Contract Providers and Administrators);
1305 (Electricians); 1601 (Barbers); 1602 (Cosmetologists);
1603 (Barbers and Cosmetologists); 1802 (Auctioneers); 1901
(Water Well Drillers); 1902 (Water Well Pump Installers): 1952
(Code Enforcement Officers); 1953 (Sanitarians); 1958 (Mold
Assessors and Remediators); 2052 (Combative Sports); 2303
(Vehicle Storage Facilities); 2308 (Vehicle Towing and Booting);
2309 (Used Automotive Parts Recyclers); 2310 and 2312
(Motor Fuel Metering and Quality); and 2402 (Transportation
Network Companies); and Transportation Code, Chapters 551A
(Off-Highway Vehicle Training and Safety); and 662 (Motorcycle
Operator Training and Safety).

In addition, the statutory provisions affected by the proposed
rules are those set forth in Texas Occupations Code, Chapters
53, 55, and 108 (Subchapter B); Texas Government Code,
Chapters 411 (Subchapter F), 551, 552, 656 (Subchapter C),
661 (Subchapter A), 2001, 2005, 2008, 2009, and 2110; Civil
Practice and Remedies Code, Chapter 154; and Family Code,
Chapters 231 and 232. No other statutes, articles, or codes are
affected by the proposed rules.

§60.40. License Eligibility for Persons with Criminal Convictions.

(a) Texas Occupations Code, Chapter 53 provides that the
commission or executive director may suspend or revoke an existing
license, disqualify a person from receiving a license, or deny a person
the opportunity to take a licensing examination [be examined for a
license] if the person has been convicted of an offense listed under
§53.021(a) or has a deferred adjudication that qualifies as a conviction
under §53.021(d). Any such action shall be made after consideration
of the factors listed in Texas Occupations Code[5] §53.022 and §53.023
and the guidelines issued by the department under §53.025.

(b) Pursuant to Texas Occupations Code §51.355, a person
whose license is revoked by order of the commission or the executive
director based on the person's criminal history must wait one year from
the date of revocation before applying for a new license.

(c) [()] Provisions Related to Persons Who are Incarcerated
or Imprisoned.

(1) A person who is incarcerated because of a felony con-
viction is not eligible to obtain a license or renew a previously issued
license under this chapter or any statute governing a program regulated
by the department.

(2) A person whose license is revoked by operation of law
pursuant to Texas Occupations Code §53.021(b) must wait until release
from imprisonment before applying for a new license.

(3) This subsection does not apply to the issuance of a stu-
dent permit under Texas Occupations Code, Chapter 1603, to a person
enrolled in a school administered by the Windham School District or
the Texas Department of Criminal Justice.

§60.41. License Eligibility for Persons with Deferred Adjudications
or Other Criminal History [Nen-Conviction Aetivities].

(a) Pursuant to Texas Occupations Code §51.356, the [The]
commission may deny, suspend, [deny;] revoke, or refuse to renew a
license, if the commission determines a deferred adjudication as speci-
fied under §51.356 makes the applicant or license holder [Hicensee] un-
fit for the license. In making this determination, the commission shall
consider the factors set forth in Texas Occupations Code §53.022 and
§53.023 and the guidelines issued by the department under §53.025.

(b) Pursuant to Texas Occupations Code §51.4012(a), the
[Fhe] commission may determine a person is not eligible [ineligible]
for a license based on the person's criminal history [er ether informa-
tion that indicates lack of honesty, trustworthiness; or integrity to held
a license].

(c) Pursuant to Texas Occupations Code §51.355, a person
whose license is revoked by order of the commission or the executive
director based on the person's criminal history must wait one year from
the date of revocation before applying for a new license.

$60.42.  Criminal History Evaluation Letters.

(a) Pursuant to Texas Occupations Code Chapter 51, §51.4012
and Chapter 53, Subchapter D, a person may request the department is-
sue a criminal history evaluation letter regarding the person's eligibility
for a specific occupational license regulated by the department.

(b) A person may request the department issue an evaluation
letter regarding whether the person may be eligible for a license if the
person has a conviction or deferred adjudication for a felony or mis-
demeanor offensel[; or if there is other information that indicates that
the person may lack the honesty, trustworthiness or integrity to hold a
license issued by the department].

(c) To request an evaluation letter, the person must:

(1) submit the request using a department-approved form;
and

(2) pay the required fee of $10.

(d) A person must submit a separate evaluation letter request
and fee for each specific occupational license in which the department
will evaluate the person's eligibility.

(e) An evaluation request is not considered to be a complete
request until all required information is received. No evaluation letter
will be issued for an incomplete request. The entire process from re-
ceipt of the completed request to the issuance of an evaluation letter
will not exceed 90 days.

(f) The department will issue an evaluation letter in response
to each criminal history evaluation letter request. The evaluation letter
will state the department's determination on each ground of potential
ineligibility.

(g) The department is not bound by its determination if:

(1) the requestor fails to disclose known information that
is relevant to the evaluation; or

(2) there is a change in the person's circumstances after the
evaluation letter is issued.
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(h) The department's determination is not a contested case un-
der Texas Government Code, Chapter 2001, and the determination may
not be appealed. The department's determination does not prohibit or
prevent a person from enrolling or attending an educational program,
taking a licensing examination, or applying for a license.

§60.43.  License Denial or Revocation for Certain Health Profession-
als with a Criminal History.

(a) This section applies to a "health professional" as defined
under Texas Occupations Code, Chapter 108, Subchapter B, and who is
regulated by the commission and the department. This section applies
to the licenses and permits issued under the following programs:

(1) hearing instrument fitters and dispensers;

(2) podiatrists; and

(3) speech-language pathologists and audiologists.

(b) The department shall deny an application for a license as a
health care professional under this section, and shall revoke the license
of a health care professional under this section, based on the person's
criminal history and the requirements set out under Texas Occupations
Code, Chapter 108, Subchapter B.

(c) A person whose application for licensure as a health care
professional under this section has been denied, or whose license as a
health care professional under this section has been revoked, pursuant
to Texas Occupations Code, Chapter 108, Subchapter B, may reapply
or seek reinstatement as provided by that subchapter.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 16,
2022.

TRD-202203727

Brad Bowman

General Counsel

Texas Department of Licensing and Regulation
Earliest possible date of adoption: October 30, 2022
For further information, please call: (512) 475-4879

¢ ¢ ¢

SUBCHAPTER F. FEES
16 TAC §§60.80, 60.81, 60.83
STATUTORY AUTHORITY

The proposed rules are proposed under Texas Occupations
Code, Chapter 51, which authorizes the Texas Commission of
Licensing and Regulation, the Department's governing body, to
adopt rules as necessary to implement that chapter and any
other law establishing a program regulated by the Department.
The proposed rules also are proposed under Texas Government
Code, Chapter 411, Subchapter F, and Texas Occupations
Code, Chapters 51 and 53, which establish the Department's
statutory authority to conduct criminal history background
checks on an applicant for or a holder of a license, certificate,
registration, title, or permit issued by the Department.

In addition, the proposed rules are proposed under the author-
ity of other state laws that apply to state agencies. These laws
include Texas Occupations Code, Chapters 55 and 108 (Sub-
chapter B); Texas Government Code, Chapters 551, 552, 656
(Subchapter C), 661 (Subchapter A), 2001, 2005, 2008, 2009,

and 2110; Civil Practice and Remedies Code, Chapter 154; and
Family Code Chapters 231 and 232.

The statutory provisions affected by the proposed rules are
those set forth in Texas Occupations Code, Chapter 51, and the
program statutes for all the Department programs: Agriculture
Code, Chapter 301 (Weather Modification and Control); Busi-
ness and Commerce Code, Chapter 607 (Motor Fuel Metering
and Quality); Education Code, Chapter 1001 (Driver and Traffic
Safety Education); Government Code, Chapters 171 (Court-Or-
dered Programs); and 469 (Elimination of Architectural Barriers);
Health and Safety Code, Chapters 401, Subchapter M (Laser
Hair Removal); 754 (Elevators, Escalators, and Related Equip-
ment); and 755 (Boilers); Labor Code, Chapter 91 (Professional
Employer Organizations); Occupations Code, Chapters 202
(Podiatrists); 203 (Midwives); 401 (Speech-Language Pathol-
ogists and Audiologists); 402 (Hearing Instrument Fitters and
Dispensers); 403 (Dyslexia Practitioners and Therapists); 451
(Athletic Trainers); 455 (Massage Therapy); 506 (Behavioral
Analysts); 605 (Orthotists and Prosthetists); 701 (Dietitians);
802 (Dog or Cat Breeders); 1151 (Property Tax Professionals);
1152 (Property Tax Consultants); 1202 (Industrialized Housing
and Buildings); 1302 (Air Conditioning and Refrigeration Con-
tractors); 1304 (Service Contract Providers and Administrators);
1305 (Electricians); 1601 (Barbers); 1602 (Cosmetologists);
1603 (Barbers and Cosmetologists); 1802 (Auctioneers); 1901
(Water Well Drillers); 1902 (Water Well Pump Installers): 1952
(Code Enforcement Officers); 1953 (Sanitarians); 1958 (Mold
Assessors and Remediators); 2052 (Combative Sports); 2303
(Vehicle Storage Facilities); 2308 (Vehicle Towing and Booting);
2309 (Used Automotive Parts Recyclers); 2310 and 2312
(Motor Fuel Metering and Quality); and 2402 (Transportation
Network Companies); and Transportation Code, Chapters 551A
(Off-Highway Vehicle Training and Safety); and 662 (Motorcycle
Operator Training and Safety).

In addition, the statutory provisions affected by the proposed
rules are those set forth in Texas Occupations Code, Chapters
53, 55, and 108 (Subchapter B); Texas Government Code,
Chapters 411 (Subchapter F), 551, 552, 656 (Subchapter C),
661 (Subchapter A), 2001, 2005, 2008, 2009, and 2110; Civil
Practice and Remedies Code, Chapter 154; and Family Code,
Chapters 231 and 232. No other statutes, articles, or codes are
affected by the proposed rules.

$§60.80. Program Fees.

(a) Most program fees set by the commission are published in
the rule chapters for the specific programs regulated by the commission
and the department. [Mest fees set by the Commission are published
in the rules relating to the statutes assigned to the Department.] These
program fees may include fees for initial applications, renewals, dupli-
cate licenses, examinations, and any other fees specific to a particular
program.

(b) All program fees are non-refundable unless determined or
stated otherwise.

§60.81.

In accordance with Texas Government Code §552.262, the commis-
sion adopts by reference the rules of the Office of the Attorney General
as published in 1 TAC Part 3, Chapter 70, §§70.1 - 70.13 for determin-
ing charges for copies of public information under Texas Government
Code, Chapter 552, Subchapter F. [In providing public information the
Department adheres to the standards for cost of eopies as adopted un-
der 1 TAC Part 3, Chapter 70, §§70.1 - 70.12.]

§60.83. Late Renewal Fees.

Charges for Providing Copies of Public Information.
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(a) A person whose license has been expired for 90 days or
less may renew the license by paying a late renewal fee equal to 1 and
1/2 times the renewal fee required for the license as prescribed in the

program rules.

(b) A person whose license has been expired for more than 90
days but less than 18 months may renew the license by paying a late
renewal fee equal to two times the renewal fee required for the license
as prescribed in the program rules.

(c) A person whose license has been expired for more than 18
months but less than three years may request that the executive director
approve the license renewal by:

(1) submitting information sufficient to explain the need
[shew just eause] for the late renewal; and

(2) paying to the department a renewal fee equal to two
times the [nermally required] renewal fee required for the license as
prescribed in the program rules.

(d) A person paying a late renewal fee is not required to pay
the late renewal fee in addition to the [late] renewal fee required for the
license as prescribed in the program rules. The person is only required
to pay the late renewal fee.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 16,
2022.

TRD-202203728

Brad Bowman

General Counsel

Texas Department of Licensing and Regulation
Earliest possible date of adoption: October 30, 2022
For further information, please call: (512) 475-4879

¢ ¢ ¢

SUBCHAPTER G. RULEMAKING
16 TAC §§60.100 - 60.102
STATUTORY AUTHORITY

The proposed rules are proposed under Texas Occupations
Code, Chapter 51, which authorizes the Texas Commission of
Licensing and Regulation, the Department’s governing body, to
adopt rules as necessary to implement that chapter and any
other law establishing a program regulated by the Department.
The proposed rules also are proposed under Texas Government
Code, Chapter 411, Subchapter F, and Texas Occupations
Code, Chapters 51 and 53, which establish the Department’s
statutory authority to conduct criminal history background
checks on an applicant for or a holder of a license, certificate,
registration, title, or permit issued by the Department.

In addition, the proposed rules are proposed under the author-
ity of other state laws that apply to state agencies. These laws
include Texas Occupations Code, Chapters 55 and 108 (Sub-
chapter B); Texas Government Code, Chapters 551, 552, 656
(Subchapter C), 661 (Subchapter A), 2001, 2005, 2008, 2009,
and 2110; Civil Practice and Remedies Code, Chapter 154; and
Family Code Chapters 231 and 232.

The statutory provisions affected by the proposed rules are
those set forth in Texas Occupations Code, Chapter 51, and the

program statutes for all the Department programs: Agriculture
Code, Chapter 301 (Weather Modification and Control); Busi-
ness and Commerce Code, Chapter 607 (Motor Fuel Metering
and Quality); Education Code, Chapter 1001 (Driver and Traffic
Safety Education); Government Code, Chapters 171 (Court-Or-
dered Programs); and 469 (Elimination of Architectural Barriers);
Health and Safety Code, Chapters 401, Subchapter M (Laser
Hair Removal); 754 (Elevators, Escalators, and Related Equip-
ment); and 755 (Boilers); Labor Code, Chapter 91 (Professional
Employer Organizations); Occupations Code, Chapters 202
(Podiatrists); 203 (Midwives); 401 (Speech-Language Pathol-
ogists and Audiologists); 402 (Hearing Instrument Fitters and
Dispensers); 403 (Dyslexia Practitioners and Therapists); 451
(Athletic Trainers); 455 (Massage Therapy); 506 (Behavioral
Analysts); 605 (Orthotists and Prosthetists); 701 (Dietitians);
802 (Dog or Cat Breeders); 1151 (Property Tax Professionals);
1152 (Property Tax Consultants); 1202 (Industrialized Housing
and Buildings); 1302 (Air Conditioning and Refrigeration Con-
tractors); 1304 (Service Contract Providers and Administrators);
1305 (Electricians); 1601 (Barbers); 1602 (Cosmetologists);
1603 (Barbers and Cosmetologists); 1802 (Auctioneers); 1901
(Water Well Drillers); 1902 (Water Well Pump Installers): 1952
(Code Enforcement Officers); 1953 (Sanitarians); 1958 (Mold
Assessors and Remediators); 2052 (Combative Sports); 2303
(Vehicle Storage Facilities); 2308 (Vehicle Towing and Booting);
2309 (Used Automotive Parts Recyclers); 2310 and 2312
(Motor Fuel Metering and Quality); and 2402 (Transportation
Network Companies); and Transportation Code, Chapters 551A
(Off-Highway Vehicle Training and Safety); and 662 (Motorcycle
Operator Training and Safety).

In addition, the statutory provisions affected by the proposed
rules are those set forth in Texas Occupations Code, Chapters
53, 55, and 108 (Subchapter B); Texas Government Code,
Chapters 411 (Subchapter F), 551, 552, 656 (Subchapter C),
661 (Subchapter A), 2001, 2005, 2008, 2009, and 2110; Civil
Practice and Remedies Code, Chapter 154; and Family Code,
Chapters 231 and 232. No other statutes, articles, or codes are
affected by the proposed rules.

$§60.100. Rulemaking.

The commission [Commission] and the department [Department] will
follow the rulemaking procedures established in the Administrative
Procedure [Precedures] Act (Texas Government Code, Chapter 2001),
except when §60.101 of this subchapter is applicable.

§60.101. Negotiated Rulemaking.

(a) It is the commission’s [Cemmission's] policy to engage
in negotiated rulemaking procedures under Texas Government Code,
Chapter 2008, when appropriate. When the commission [Commission]
finds that proposed rules are likely to be complex, or controversial, or
to affect disparate groups, negotiated rulemaking may be proposed.

(b) When negotiated rulemaking is proposed, the commission
[Commission] will appoint a convener to assist in determining whether
it is advisable to proceed. The convener shall perform the duties and
responsibilities contained in Texas Government Code, Chapter 2008.

(c) If the convener recommends proceeding with negotiated
rulemaking and the commission [Cemmission] adopts the recommen-
dation, the department [Pepartment] shall initiate negotiated rulemak-
ing according to the provisions of Texas Government Code, Chapter
2008.

§60.102.  Petition for Adoption of Rules.

(a) In accordance with Texas Government Code §2001.021,
any interested person may request that a rule be adopted, amended, or
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repealed by submitting a written petition for rulemaking to the depart-
ment (rulemaking petition).

(b) An interested person, as defined by Texas Government
Code §2001.021, must be:

(1) aresident of this state;

(2) abusiness entity located in this state;

(3) a governmental subdivision located in this state; or

(4) apublic or private organization located in this state that
is not a state agency.

(c)  The written rulemaking petition must include:

(1) the person’s full name, mailing address, telephone
number, and email address;

(2) a statement explaining how the person qualifies as an
"interested person" as explained under subsection (b);

(3) asummary and explanation of the draft rule change;

(4) the rationale and justification for the draft rule change
or the reasons why the person believes the rulemaking is necessary;

(5) a statement addressing whether there would be a cost
to anyone impacted by the draft rule change, if the cost information is
known or readily available;

(6) if proposing a new rule, the text of the new rule in the
exact form that is desired to be adopted, with the new text underlined;
and

(7) if proposing an amendment or repeal, the specific sec-
tion and text of the rule the person wants to change, with deletions
crossed through and additions underlined.

(d) A rulemaking petition will be denied if:

(1) it is submitted by a person who does not qualify as an
"interested person"; or

(2) itdoes not contain the required information listed under

subsection (c).

(e) The rulemaking petition must be sub-
mitted  electronically on the department’s website  at
https.//ga.tdlr.texas.gov: 1443/form/gcerules (select the appropriate
chapter name); by facsimile to (512) 475-3032; or by mail to Office of
the General Counsel, ATTN: Rules Coordinator, Texas Department of
Licensing and Regulation, P.O. Box 12157, Austin, Texas 78711.

(f) Not later than 60 days after the date of submission of a pe-
tition that complies with the requirements of this section, the executive
director or the executive director’s designee shall review the petition
and shall respond in writing either:

(1) denying the petition and stating the reasons for the de-
nial; or

(2) informing the petitioner that the department will initi-
ate a rulemaking proceeding under Texas Government Code, Chapter
2001.

(g) Repetitive Petitions. The executive director may deny a
rulemaking petition if, within the preceding year, the executive director
or the executive director’s designee has considered a previously sub-
mitted petition for the same rule.

[{a) Any interested person may request adoption of a rule(s)
by submitting a letter of request to the department with a draft of the
rule(s) attached: At a minimum the request should contain:}

D items to be deleted bracketed or lined threugh;]
H3) the rationale for the requested rule change
shall have the meaning given in Gevernment Code; §2001-0211

fe) The department shall respend to a letter of request for
adoption of a rule in accordance with Government Code; §2001-021}

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 16,
2022.

TRD-202203729

Brad Bowman

General Counsel

Texas Department of Licensing and Regulation
Earliest possible date of adoption: October 30, 2022
For further information, please call: (512) 475-4879

¢ ¢ ¢
SUBCHAPTER L. DEPARTMENT
PERSONNEL
16 TAC §60.600, §60.601
STATUTORY AUTHORITY

The proposed rules are proposed under Texas Occupations
Code, Chapter 51, which authorizes the Texas Commission of
Licensing and Regulation, the Department's governing body, to
adopt rules as necessary to implement that chapter and any
other law establishing a program regulated by the Department.
The proposed rules also are proposed under Texas Government
Code, Chapter 411, Subchapter F, and Texas Occupations
Code, Chapters 51 and 53, which establish the Department's
statutory authority to conduct criminal history background
checks on an applicant for or a holder of a license, certificate,
registration, title, or permit issued by the Department.

In addition, the proposed rules are proposed under the author-
ity of other state laws that apply to state agencies. These laws
include Texas Occupations Code, Chapters 55 and 108 (Sub-
chapter B); Texas Government Code, Chapters 551, 552, 656
(Subchapter C), 661 (Subchapter A), 2001, 2005, 2008, 2009,
and 2110; Civil Practice and Remedies Code, Chapter 154; and
Family Code Chapters 231 and 232.

The statutory provisions affected by the proposed rules are
those set forth in Texas Occupations Code, Chapter 51, and the
program statutes for all the Department programs: Agriculture
Code, Chapter 301 (Weather Modification and Control); Busi-
ness and Commerce Code, Chapter 607 (Motor Fuel Metering
and Quality); Education Code, Chapter 1001 (Driver and Traffic
Safety Education); Government Code, Chapters 171 (Court-Or-
dered Programs); and 469 (Elimination of Architectural Barriers);
Health and Safety Code, Chapters 401, Subchapter M (Laser
Hair Removal); 754 (Elevators, Escalators, and Related Equip-
ment); and 755 (Boilers); Labor Code, Chapter 91 (Professional
Employer Organizations); Occupations Code, Chapters 202
(Podiatrists); 203 (Midwives); 401 (Speech-Language Pathol-
ogists and Audiologists); 402 (Hearing Instrument Fitters and

47 TexReg 6376 September 30, 2022 Texas Register


https://ga.tdlr.texas.gov:1443/form/gcerules

Dispensers); 403 (Dyslexia Practitioners and Therapists); 451
(Athletic Trainers); 455 (Massage Therapy); 506 (Behavioral
Analysts); 605 (Orthotists and Prosthetists); 701 (Dietitians);
802 (Dog or Cat Breeders); 1151 (Property Tax Professionals);
1152 (Property Tax Consultants); 1202 (Industrialized Housing
and Buildings); 1302 (Air Conditioning and Refrigeration Con-
tractors); 1304 (Service Contract Providers and Administrators);
1305 (Electricians); 1601 (Barbers); 1602 (Cosmetologists);
1603 (Barbers and Cosmetologists); 1802 (Auctioneers); 1901
(Water Well Drillers); 1902 (Water Well Pump Installers): 1952
(Code Enforcement Officers); 1953 (Sanitarians); 1958 (Mold
Assessors and Remediators); 2052 (Combative Sports); 2303
(Vehicle Storage Facilities); 2308 (Vehicle Towing and Booting);
2309 (Used Automotive Parts Recyclers); 2310 and 2312
(Motor Fuel Metering and Quality); and 2402 (Transportation
Network Companies); and Transportation Code, Chapters 551A
(Off-Highway Vehicle Training and Safety); and 662 (Motorcycle
Operator Training and Safety).

In addition, the statutory provisions affected by the proposed
rules are those set forth in Texas Occupations Code, Chapters
53, 55, and 108 (Subchapter B); Texas Government Code,
Chapters 411 (Subchapter F), 551, 552, 656 (Subchapter C),
661 (Subchapter A), 2001, 2005, 2008, 2009, and 2110; Civil
Practice and Remedies Code, Chapter 154; and Family Code,
Chapters 231 and 232. No other statutes, articles, or codes are
affected by the proposed rules.

§60.600. Department Employee Training and Education.

(a) Pursuant to Texas Government Code, Chapter 656, Sub-
chapter C (the State Employees Training Act), department employees
may be permitted or required to attend training or education programs
if those programs relate to the employee's duties or prospective duties,
materially aid effective administration of the department's functions,
and serve an important public purpose.

(b) Training and Education Programs.

(1) The department may provide training or education for
an employee if the employee's supervisor determines that the employee
and the specific training or education program meet the eligibility cri-
teria included in the department's personnel manual.

(2) Employees who receive training or education must uti-
lize the training or education to prepare for technological and legal de-
velopments facing the department, or to increase professional capabil-
ities and competence directly related to the work of the department.

(c) Tuition Reimbursement Program.

(1) The department has established a Tuition Reim-
bursement Program as authorized under Texas Government Code
§656.047(b). This program applies to a training or education program
offered by an institution of higher education or private or independent
institution of higher education as defined by Texas Education Code

§61.003.

(2) The department may reimburse a full-time regular em-
ployee for tuition expenses if the employee meets the eligibility criteria
and the employee obligations included in the department's personnel
manual. The department may only pay the tuition expenses for a pro-
gram course successfully completed by an employee at an accredited
institution of higher education.

(3) An employee seeking tuition reimbursement must sub-
mit a request for reimbursement in accordance with the department's
personnel manual. The executive director must authorize the tuition
reimbursement payment before an employee may be reimbursed under
Texas Government Code §656.047(b).

(d) Training with Extended Absence from Job Duties.

(1) Ifan employee receives training that will be paid for by
the department, and during which the employee will not be performing
the employee's regular duties for three months or more, the employee,
prior to receiving the training, must enter into a written agreement with
the department to comply with the requirements of Texas Government

Code §656.103(a).

(2) An employee who fails or refuses to enter into such an
agreement shall not be permitted to attend training lasting three or more
months.

(3) Inaddition to the written agreement, an employee must
meet the eligibility criteria and the employee obligations included in
the department's personnel manual.

(e) The department shall pay the costs and expenses related to
any approved training under this section in accordance with the Texas
Government Code, Chapter 656, Subchapter C; the Comptroller's rules
and regulations; and the department's policies relating to employee re-
imbursement included in the department's personnel manual.

§60.601.

(a) Pursuant to Texas Government Code, Chapter 661, Sub-
chapter A, State Employee Sick Leave Pool, the department has estab-
lished a sick leave pool to assist employees and their immediate fam-
ilies in dealing with catastrophic illness or injury that forces them to
exhaust all accrued sick leave.

Department Sick Leave Pool.

(b) The department's sick leave pool shall be administered by
the executive director in accordance with Texas Government Code,
Chapter 661, Subchapter A; the Texas Human Resources Statutes In-
ventory Manual and the Sick Leave Guide published by the Texas State
Auditor's Office; and any other applicable laws and regulations.

(c) The executive director shall develop and prescribe policies
and procedures for the operation of the sick leave pool and include
those policies and procedures in the department's personnel manual.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 16,

2022.

TRD-202203731

Brad Bowman

General Counsel

Texas Department of Licensing and Regulation
Earliest possible date of adoption: October 30, 2022
For further information, please call: (512) 475-4879

¢ L4 ¢
TITLE 22. EXAMINING BOARDS

PART 5. STATE BOARD OF DENTAL
EXAMINERS

CHAPTER 101.
22 TAC §101.2

The State Board of Dental Examiners (Board) proposes this
amendment to 22 TAC §101.2, concerning licensure by ex-
amination for dentists. The proposed amendment updates
the language to clarify that clinical examinations must use live

DENTAL LICENSURE
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patients or hands-on simulations. The amendment reflects the
merger of the regional examining board CDCA-WREB-CITA,
and the name change of the regional examining board SRTA.
The amendment also changes the time period the Board will
accept examination results.

FISCAL NOTE: Casey Nichols, Executive Director, has deter-
mined that for the first five-year period the proposed rule is in
effect, the proposed rule does not have foreseeable implications
relating to cost or revenues of the state or local governments.

PUBLIC BENEFIT-COST NOTE: Casey Nichols has also deter-
mined that for the first five-year period the proposed rule is in
effect, the public benefit anticipated as a result of this rule will be
the protection of public safety and welfare.

LOCAL EMPLOYMENT IMPACT STATEMENT: Casey Nichols
has also determined that the proposed rule does not affect local
economies and employment.

SMALL AND MICRO-BUSINESS, RURAL COMMUNITY IM-
PACT STATEMENT: Casey Nichols has determined that no
economic impact statement and regulatory flexibility analysis
for small businesses, micro-businesses, and rural communities
is necessary for this rule.

GOVERNMENT GROWTH IMPACT STATEMENT: The Board
has determined that for the first five-year period the proposed
rule is in effect, the following government growth effects apply:
(1) the rule does not create or eliminate a government program;
(2) implementation of the proposed rule does not require the cre-
ation or elimination of employee positions; (3) the implementa-
tion of the proposed rule does not require an increase or de-
crease in future appropriations; (4) the proposed rule does not
require an increase in fees paid to the agency; (5) the proposed
rule does not create a new regulation; (6) the proposed rule does
expand an existing regulation; (7) the proposed rule does not in-
crease or decrease the number of individuals subject to it; and
(8) the proposed rule does not positively or adversely affect the
state's economy.

COST TO REGULATED PERSONS: This proposed rule does
not impose a cost on a regulated person and, therefore, is not
subject to Tex. Gov't. Code §2001.0045.

Comments on the proposed amendment may be submitted to
Casey Nichols, Executive Director, 1801 Congress Avenue,
Suite 8.600, Austin, Texas 78701, by fax to (512) 649-2482,
or by email to official_rules_comments@tsbde.texas.gov for
30 days following the date that the proposed rule is published
in the Texas Register. To be considered for purposes of this
rulemaking, comments must be: (1) postmarked or shipped by
the last day of the comment period; or (2) faxed or e-mailed by
midnight on the last day of the comment period.

This rule is proposed under Texas Occupations Code
§254.001(a), which gives the Board authority to adopt rules
necessary to perform its duties and ensure compliance with
state laws relating to the practice of dentistry to protect the
public health and safety.

No statutes are affected by this proposed rule.
$101.2.  Licensure by Examination.

(a) In addition to the general qualifications for licensure con-
tained in §101.1 of this chapter (relating to General Qualifications for
Licensure), an applicant for licensure by examination who is a gradu-
ate of an accredited school must present proof that the applicant:

(1) Has graduated and received either the "DDS" or
"DMD" degree from a dental school accredited by the Commission on
Dental Accreditation of the American Dental Association (CODA);

(2) Has taken and passed the examination for dentists given
by the American Dental Association Joint Commission on National
Dental Examinations; and

(3) Has taken and passed the appropriate general dentistry
live patient or hands-on simulation clinical examination administered
by a regional examining board designated by the Board.

(b) In addition to the general qualifications for licensure con-
tained in §101.1 of this chapter, an applicant for licensure by examina-
tion who is a graduate of a non-accredited school must present proof
that the applicant:

(1) Has graduated from a dental school that is not CODA-
accredited;

(2) Has successfully completed training in an American
Dental Association-approved specialty in a CODA-accredited educa-
tion program that consists of at least two years of training as specified
by the Council on Dental Education;

(3) Has taken and passed the examination for dentists given
by the American Dental Association Joint Commission on National
Dental Examinations; and

(4) Has taken and passed the appropriate general dentistry
live patient or hands-on simulation clinical examination administered
by a regional examining board designated by the Board. Many regional
examining boards require prior written approval by the participating
member state in order for graduates of non-accredited schools to be
tested. Prior to submitting an application for regional examination,
graduates of non-accredited schools must obtain such permission from
the Board.

(c) Designated regional examining boards.

(1) The following regional examining boards have been
designated as acceptable by the Board as of the effective dates shown:

(A) The Commission on Dental Competency As-
sessments-The Western Regional Examining Board-The Council of
Interstate Testing Agencies (CDCA-WREB-CITA), August 1, 2022;

[Western Regional Examining Beard; January 1; 1994;]

(B) Central Regional Dental Testing Service (CRDTS),
January 1, 2002; and

[(C) The Commission on Dental Competency Assess-
ments; January 9; 20455

(C) [B)] States Resources for Testing and Assessments
(SRTA), [Southern Regional Testing Agency;| January 1, 2005.[; and)]
January 1, 2009.]

(2) Examination results will be accepted for seven [five]
years from the date of the examination.

(d) Remediation.

(1) Ifanapplicant for Texas dental licensure fails three gen-
eral dentistry live patient or hands-on simulation clinical examination
attempts, the applicant must complete 80 hours of clinical remedia-
tion through a CODA-accredited dental school before approval will be
issued to take another live patient or hands-on simulation clinical ex-
amination.
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(2) If an applicant fails four or more general dentistry live
patient or hands-on simulation clinical examination attempts, the appli-
cant must complete one of the following before approval will be issued
to take another live patient or hands-on simulation clinical examina-
tion:

(A) the repetition of the final year of a graduate dental
program from a CODA-accredited dental school; or

(B) a clinical remediation course offered by a CODA-
accredited dental school, consisting of no less than 1,000 clinical hours.

(3) All programs of clinical remediation require prior ap-
proval by the Board. Applicants will be responsible for locating, iden-
tifying and obtaining approval from the Board prior to registration for
any program.

(4) Re-examination must be accomplished within 18
months following the date the Board approves a remediation program
for the applicant.

(e) An applicant who takes an examination after January
1, 2019, must also successfully complete the periodontics and
prosthodontics sections of an exam approved under subsection (c)(1)
of this section.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 19,
2022.

TRD-202203778

Lauren Studdard

General Counsel

State Board of Dental Examiners

Earliest possible date of adoption: October 30, 2022
For further information, please call: (512) 305-8910

¢ L4 ¢
22 TAC §101.3

The State Board of Dental Examiners (Board) proposes this
amendment to 22 TAC §101.3, concerning dental licensure by
credentials. The proposed amendment updates the language
to clarify that clinical examinations must use live patients or
hands-on simulations.

FISCAL NOTE: Casey Nichols, Executive Director, has deter-
mined that for the first five-year period the proposed rule is in
effect, the proposed rule does not have foreseeable implications
relating to cost or revenues of the state or local governments.

PUBLIC BENEFIT-COST NOTE: Casey Nichols has also deter-
mined that for the first five-year period the proposed rule is in
effect, the public benefit anticipated as a result of this rule will be
the protection of public safety and welfare.

LOCAL EMPLOYMENT IMPACT STATEMENT: Casey Nichols
has also determined that the proposed rule does not affect local
economies and employment.

SMALL AND MICRO-BUSINESS, RURAL COMMUNITY IM-
PACT STATEMENT: Casey Nichols has determined that no
economic impact statement and regulatory flexibility analysis
for small businesses, micro-businesses, and rural communities
is necessary for this rule.

GOVERNMENT GROWTH IMPACT STATEMENT: The Board
has determined that for the first five-year period the proposed
rule is in effect, the following government growth effects apply:
(1) the rule does not create or eliminate a government program;
(2) implementation of the proposed rule does not require the cre-
ation or elimination of employee positions; (3) the implementa-
tion of the proposed rule does not require an increase or de-
crease in future appropriations; (4) the proposed rule does not
require an increase in fees paid to the agency; (5) the proposed
rule does not create a new regulation; (6) the proposed rule does
expand an existing regulation; (7) the proposed rule does not in-
crease or decrease the number of individuals subject to it; and
(8) the proposed rule does not positively or adversely affect the
state's economy.

COST TO REGULATED PERSONS: This proposed rule does
not impose a cost on a regulated person and, therefore, is not
subject to Tex. Gov't. Code §2001.0045.

Comments on the proposed amendment may be submitted to
Casey Nichols, Executive Director, 1801 Congress Avenue,
Suite 8.600, Austin, Texas 78701, by fax to (512) 649-2482,
or by email to official_rules_comments@tsbde.texas.gov for
30 days following the date that the proposed rule is published
in the Texas Register. To be considered for purposes of this
rulemaking, comments must be: (1) postmarked or shipped by
the last day of the comment period; or (2) faxed or e-mailed by
midnight on the last day of the comment period.

This rule is proposed under Texas Occupations Code
§254.001(a), which gives the Board authority to adopt rules
necessary to perform its duties and ensure compliance with
state laws relating to the practice of dentistry to protect the
public health and safety.

No statutes are affected by this proposed rule.
$§101.3.  Licensure by Credentials.

(a) In addition to the general qualifications for licensure con-
tained in §101.1 of this chapter (relating to General Qualifications for
Licensure), an applicant for licensure by credentials must present proof
that the applicant:

(1) Has graduated and received either the "DDS" or
"DMD" degree from a dental school accredited by the Commission on
Dental Accreditation of the American Dental Association (CODA);

(2) Iscurrently licensed as a dentist in good standing in an-
other state, the District of Columbia, or a territory of the United States,
provided that such licensure followed successful completion of a gen-
eral dentistry live patient or hands-on simulation clinical examination
administered by another state or regional examining board;

(3) Has practiced dentistry:

(A) For a minimum of three years out of the five years
immediately preceding application to the Board, pursuant to section
256.101(a-1) of the Dental Practice Act; or

(B) As a dental educator at a CODA-accredited dental
or dental hygiene school for a minimum of five years immediately pre-
ceding application to the Board;

(4) Is endorsed by the state board of dentistry in the juris-
diction in which the applicant practices at the time of the application.
Such endorsement is established by providing a copy under seal of the
applicant's current license and by a certified statement that the appli-
cant has current good standing in said jurisdiction;
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(5) Hastaken and passed the examination for dentists given
by the American Dental Association Joint Commission on National
Dental Examinations;

(6) Has met the requirements of §101.8 of this title (relat-
ing to Persons with Criminal Backgrounds) and has completed back-
ground checks for criminal or fraudulent activities, to include informa-
tion from: the National Practitioner Data Bank, the Healthcare Integrity
and Protection Data Bank, and/or the American Association of Dental
Boards (AADB) Clearinghouse for Disciplinary Action; and

(7) Has completed 12 hours of continuing education taken
within the 12 months preceding the date the licensure application is
received by the Board. All hours shall be taken in accordance with the
requirements for continuing education as mandated by Chapter 104 of
this title (relating to Continuing Education).

(b) Practice experience described in subsection (a)(3) of this
section must be subsequent to applicant having graduated from a
CODA-accredited dental school.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 19,
2022.

TRD-202203779

Lauren Studdard

General Counsel

State Board of Dental Examiners

Earliest possible date of adoption: October 30, 2022
For further information, please call: (512) 305-8910

¢ ¢ ¢

CHAPTER 103. DENTAL HYGIENE
LICENSURE
22 TAC §103.2

The State Board of Dental Examiners (Board) proposes this
amendment to 22 TAC §103.2, concerning licensure by exami-
nation for dental hygienists. The proposed amendment updates
the language to clarify that clinical examinations must use live
patients or hands-on simulations. The amendment reflects the
merger of the regional examining board CDCA-WREB-CITA,
and the name change of the regional examining board SRTA.
The amendment also changes the time period the Board will
accept examination results.

FISCAL NOTE: Casey Nichols, Executive Director, has deter-
mined that for the first five-year period the proposed rule is in
effect, the proposed rule does not have foreseeable implications
relating to cost or revenues of the state or local governments.

PUBLIC BENEFIT-COST NOTE: Casey Nichols has also deter-
mined that for the first five-year period the proposed rule is in
effect, the public benefit anticipated as a result of this rule will be
the protection of public safety and welfare.

LOCAL EMPLOYMENT IMPACT STATEMENT: Casey Nichols
has also determined that the proposed rule does not affect local
economies and employment.

SMALL AND MICRO-BUSINESS, RURAL COMMUNITY IM-
PACT STATEMENT: Casey Nichols has determined that no

economic impact statement and regulatory flexibility analysis
for small businesses, micro-businesses, and rural communities
is necessary for this rule.

GOVERNMENT GROWTH IMPACT STATEMENT: The Board
has determined that for the first five-year period the proposed
rule is in effect, the following government growth effects apply:
(1) the rule does not create or eliminate a government program;
(2) implementation of the proposed rule does not require the cre-
ation or elimination of employee positions; (3) the implementa-
tion of the proposed rule does not require an increase or de-
crease in future appropriations; (4) the proposed rule does not
require an increase in fees paid to the agency; (5) the proposed
rule does not create a new regulation; (6) the proposed rule does
expand an existing regulation; (7) the proposed rule does not in-
crease or decrease the number of individuals subject to it; and
(8) the proposed rule does not positively or adversely affect the
state's economy.

COST TO REGULATED PERSONS: This proposed rule does
not impose a cost on a regulated person and, therefore, is not
subject to Tex. Gov't. Code §2001.0045.

Comments on the proposed amendment may be submitted to
Casey Nichols, Executive Director, 1801 Congress Avenue,
Suite 8.600, Austin, Texas 78701, by fax to (512) 649-2482,
or by email to official_rules_comments@tsbde.texas.gov for
30 days following the date that the proposed rule is published
in the Texas Register. To be considered for purposes of this
rulemaking, comments must be: (1) postmarked or shipped by
the last day of the comment period; or (2) faxed or e-mailed by
midnight on the last day of the comment period.

This rule is proposed under Texas Occupations Code
§254.001(a), which gives the Board authority to adopt rules
necessary to perform its duties and ensure compliance with
state laws relating to the practice of dentistry to protect the
public health and safety.

No statutes are affected by this proposed rule.

§103.2.  Licensure by Examination.

(a) In addition to the general qualifications for licensure con-
tained in §103.1 of this chapter (relating to General Qualifications for
Licensure), an applicant for dental hygienist licensure by examination
must present proof that the applicant has taken and passed the appro-
priate live patient or hands-on simulation clinical examination admin-
istered by a regional examining board designated by the Board.

(b) Designated regional examining boards.

(1) The following regional examining boards have been
designated as acceptable by the Board as of the effective dates shown:

(A) The Commission on Dental Competency Assess-
ments-The Western Regional Examining Board-The Council of Inter-
state Testing Agencies (CDCA-WREB-CITA), August 1, 2022; [(A)
‘Western Regional Examining Board, January 1, 1994:]

(B) Central Regional Dental Testing Service (CRDTS),
January 1, 2002; and

HE) The Commission on Dental Competency Assess-
ments; January 9; 20155

(C) [B)] States Resources for Testing and Assessments
(SRTA), Southern Regional Testing Agency January 1, 2005. [; and)]

[(E) Council of Interstate Testing Agencies (CITA),
January 1, 2009.]
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(2) Examination results will be accepted for seven [five]
years from the date of the examination.

(c) Remediation.

(1) Ifanapplicant for Texas dental hygienist licensure fails
three dental hygiene live patient or hands-on simulation clinical exam-
ination attempts, the applicant must complete 40 hours of clinical re-
mediation through a CODA-accredited dental hygiene program before
approval will be issued to take another live patient or hands-on simu-
lation clinical examination.

(2) Ifanapplicant fails four or more dental hygiene live pa-
tient or hands-on simulation clinical examination attempts, the appli-
cant must complete 150 hours of clinical remediation through a CODA-
accredited dental hygiene program before approval will be issued to
take another live patient or hands-on simulation clinical examination.

(3) All programs of clinical remediation require prior ap-
proval by the Board. Applicants will be responsible for locating, iden-
tifying and obtaining approval from the Board prior to registration for
any program.

(4) Re-examination must be accomplished within 18
months following the date the Board approves a remediation program
for the applicant.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 19,
2022.

TRD-202203780

Lauren Studdard

General Counsel

State Board of Dental Examiners

Earliest possible date of adoption: October 30, 2022
For further information, please call: (512) 305-8910

¢ ¢ ¢
22 TAC §103.3

The State Board of Dental Examiners (Board) proposes this
amendment to 22 TAC §103.3, concerning dental hygiene
licensure by credentials. The proposed amendment updates
the language to clarify that clinical examinations must use live
patients or hands-on simulations.

FISCAL NOTE: Casey Nichols, Executive Director, has deter-
mined that for the first five-year period the proposed rule is in
effect, the proposed rule does not have foreseeable implications
relating to cost or revenues of the state or local governments.

PUBLIC BENEFIT-COST NOTE: Casey Nichols has also deter-
mined that for the first five-year period the proposed rule is in
effect, the public benefit anticipated as a result of this rule will be
the protection of public safety and welfare.

LOCAL EMPLOYMENT IMPACT STATEMENT: Casey Nichols
has also determined that the proposed rule does not affect local
economies and employment.

SMALL AND MICRO-BUSINESS, RURAL COMMUNITY IM-
PACT STATEMENT: Casey Nichols has determined that no
economic impact statement and regulatory flexibility analysis
for small businesses, micro-businesses, and rural communities
is necessary for this rule.

GOVERNMENT GROWTH IMPACT STATEMENT: The Board
has determined that for the first five-year period the proposed
rule is in effect, the following government growth effects apply:
(1) the rule does not create or eliminate a government program;
(2) implementation of the proposed rule does not require the cre-
ation or elimination of employee positions; (3) the implementa-
tion of the proposed rule does not require an increase or de-
crease in future appropriations; (4) the proposed rule does not
require an increase in fees paid to the agency; (5) the proposed
rule does not create a new regulation; (6) the proposed rule does
expand an existing regulation; (7) the proposed rule does not in-
crease or decrease the number of individuals subject to it; and
(8) the proposed rule does not positively or adversely affect the
state's economy.

COST TO REGULATED PERSONS: This proposed rule does
not impose a cost on a regulated person and, therefore, is not
subject to Tex. Gov't. Code §2001.0045.

Comments on the proposed amendment may be submitted to
Casey Nichols, Executive Director, 1801 Congress Avenue,
Suite 8.600, Austin, Texas 78701, by fax to (512) 649-2482,
or by email to official_rules_comments@tsbde.texas.gov for
30 days following the date that the proposed rule is published
in the Texas Register. To be considered for purposes of this
rulemaking, comments must be: (1) postmarked or shipped by
the last day of the comment period; or (2) faxed or e-mailed by
midnight on the last day of the comment period.

This rule is proposed under Texas Occupations Code
§254.001(a), which gives the Board authority to adopt rules
necessary to perform its duties and ensure compliance with
state laws relating to the practice of dentistry to protect the
public health and safety.

No statutes are affected by this proposed rule.

§103.3.  Licensure by Credentials.

(a) In addition to the general qualifications for licensure con-
tained in §103.1 of this chapter (relating to General Qualifications for
Licensure), an applicant for dental hygienist licensure by credentials
must present proof that the applicant:

(1) Is currently licensed as a dentist or dental hygienist in
good standing in another state, the District of Columbia, or territory
of the United States, provided that such licensure followed successful
completion of a dental hygiene live patient or hands-on simulation clin-
ical examination administered by another state or regional examining
board;

(2) Has practiced dentistry or dental hygiene:

(A) For a minimum of three years out of the five years
immediately preceding application to the Board; or

(B) As a dental educator at a CODA-accredited dental
or dental hygiene school for a minimum of five years immediately pre-
ceding application to the Board;

(3) Is endorsed by the state board of dentistry that has ju-
risdiction over the applicant's current practice. Such endorsement is
established by providing a copy under seal of the applicant's current
license and by a certified statement that the applicant has current good
standing in said jurisdiction;

(4) Has completed 12 hours of continuing education taken
within the 12 months preceding the date the licensure application is
received by the Board. All hours shall be taken in accordance with the
requirements for continuing education as mandated by Chapter 104 of
this title (relating to Continuing Education); and
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(5) Has successfully passed background checks for crimi-
nal or fraudulent activities, to include information from: the National
Practitioner Data Bank, the Healthcare Integrity and Protection Data
Bank and/or the American Association of Dental Boards (AADB)
Clearinghouse for Disciplinary Action.

(b) Practice experience described in subsection (a)(2) of this
section must be subsequent to applicant having graduated from a
CODA-accredited dental or dental hygiene school.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 19,
2022.

TRD-202203781

Lauren Studdard

General Counsel

State Board of Dental Examiners

Earliest possible date of adoption: October 30, 2022
For further information, please call: (512) 305-8910

¢ ¢ ¢

PART 21. TEXAS STATE BOARD OF
EXAMINERS OF PSYCHOLOGISTS

CHAPTER 463. APPLICATIONS AND
EXAMINATIONS

SUBCHAPTER B. LICENSING REQUIRE-
MENTS

22 TAC §463.8

The Texas Behavioral Health Executive Council proposes
amendments to §463.8, relating to Licensed Psychological
Associate.

Overview and Explanation of the Proposed Rule. The proposed
amendments correct typographical errors in subsections (a)(3),
(b)(3), and (c)(3). The proposed amendment to subsection
(a)(2) will allow for the supervised experience from an internship,
practicum, or the like to count towards licensure if it is obtained
under an individual licensed as both an LSSP and an LPA,
instead of only under the supervision of a psychologist. Subsec-
tion (c)(5) has been amended to allow a provisionally licensed
psychologist to count supervision hours obtained towards the
independent practice requirements as an LPA. Subsection (d)
has been deleted to correspond with the proposed change to
§463.11, which deletes the gap requirements for when super-
vised experience was obtained and when an application was
submitted. Subsection (f) extends a grandfathering provision for
degrees in psychology that began before August 31, 2019. And
subsection (g) creates a way for applicants with deficiencies to
petition for permission to remediate certain areas of deficiency.

Fiscal Note. Darrel D. Spinks, Executive Director of the Execu-
tive Council, has determined that for the first five-year period the
proposed rule is in effect, there will be no additional estimated
cost, reduction in costs, or loss or increase in revenue to the state
or local governments as a result of enforcing or administering the
rule. Additionally, Mr. Spinks has determined that enforcing or

administering the rule does not have foreseeable implications re-
lating to the costs or revenues of state or local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed rule is in effect there will be a benefit to
licensees, applicants, and the general public because the pro-
posed rule will provide greater clarity and consistency in the Ex-
ecutive Council's rules. Mr. Spinks has also determined that for
each year of the first five years the rule is in effect, the public
benefit anticipated as a result of enforcing the rule will be to help
the Executive Council protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed rule is in effect, there will be
no additional economic costs to persons required to comply with
this rule.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed rule is in effect, there will be no adverse effect
on small businesses, micro-businesses, or rural communities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed rule will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed rule will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not
required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed rule does not impose any new or additional
costs to regulated persons, state agencies, special districts, or
local governments; therefore, pursuant to §2001.0045 of the
Tex. Gov't Code, no repeal or amendment of another rule is
required to offset any increased costs. Additionally, no repeal or
amendment of another rule is required because the proposed
rule is necessary to protect the health, safety, and welfare of the
residents of this state and because regulatory costs imposed by
the Executive Council on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year
period the proposed rule is in effect, the Executive Council esti-
mates that the proposed rule will have no effect on government
growth. The proposed rule does not create or eliminate a gov-
ernment program; it does not require the creation or elimination
of employee positions; it does not require the increase or de-
crease in future legislative appropriations to this agency; it does
not require an increase or decrease in fees paid to the agency;
it does not create a new regulation; it does not expand an exist-
ing regulation; it does not increase or decrease the number of
individuals subject to the rule's applicability; and it does not pos-
itively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed rule. Thus, the Executive Council is not required to pre-
pare a takings impact assessment pursuant to §2007.043 of the
Tex. Gov't Code.

Request for Public Comments. Comments on the proposed rule
may be submitted to Brenda Skiff, Executive Assistant, Texas
Behavioral Health Executive Council, George H. W. Bush State
Office Building, 1801 Congress Ave., Ste. 7.300, Austin, Texas
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78701, or by email to rules@bhec.texas.gov. The deadline for
receipt of comments is 5:00 p.m., Central Time, on October 30,
2022, which is at least 30 days from the date of publication in the
Texas Register.

Statutory Authority. The rule is proposed under Tex. Occ. Code,
Title 3, Subtitle 1, Chapter 507, which provides the Texas Be-
havioral Health Executive Council with the authority to make all
rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

Additionally, the Executive Council proposes this rule pursuant
to the authority found in §507.152 of the Tex. Occ. Code which
vests the Executive Council with the authority to adopt rules nec-
essary to perform its duties and implement Chapter 507 of the
Tex. Occ. Code.

In accordance with §501.1515 of the Tex. Occ. Code the Texas
State Board of Examiners of Psychologists previously voted and,
by a majority, approved to propose this rule to the Executive
Council. The rule is specifically authorized by §501.1515 of the
Tex. Occ. Code which states the Board shall propose to the Ex-
ecutive Council rules regarding the qualifications necessary to
obtain a license; the scope of practice, standards of care, and
ethical practice; continuing education requirements for license
holders; and a schedule of sanctions for violations of this chap-
ter or rules adopted under this chapter.

The Executive Council also proposes this rule in compliance with
§507.153 of the Tex. Occ. Code. The Executive Council may
not propose and adopt a rule regarding the qualifications neces-
sary to obtain a license; the scope of practice, standards of care,
and ethical practice for a profession; continuing education re-
quirements; or a schedule of sanctions unless the rule has been
proposed by the applicable board for the profession. In this in-
stance, the underlying board has proposed this rule to the Ex-
ecutive Council. Therefore, the Executive Council has complied
with Chapters 501 and 507 of the Texas Occupations Code and
may propose this rule.

Lastly, the Executive Council proposes this rule under the au-
thority found in §2001.004 of the Tex. Gov't Code which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.

No other code, articles or statutes are affected by this section.
§463.8. Licensed Psychological Associate.

(a) Licensure Requirements. An applicant for licensure as a
psychological associate must:

(1) hold a graduate degree in psychology from a regionally
accredited institution of higher education;

(2) provide documentation of at least six (6) semester credit
hours of practicum, internship or other structured experience within the
applicant's graduate degree program under the supervision of a licensed
psychologist or under the supervision of an individual that holds both a
license as a specialist in school psychology and a license as a psycho-
logical associate;

(3) pass all examinations required by the Council and meet
each of the criteria listed in §501.2525(a)[(2)](3)-(9) of the Occupa-
tions Code; and

(4) demonstrate graduate level coursework in each of the
following areas:

(A) Psychological Foundations:

(i) the biological bases of behavior;

(ii) the acquired or learned bases of behavior, in-
cluding learning, thinking, memory, motivation and emotion;

(iii)  the social, cultural, and systemic bases of be-
havior;

(iv) the individual or unique bases of behavior, in-
cluding personality theory, human development, and abnormal behav-
ior;

(B) Research and Statistics:

(i) the methodology used to investigate questions
and acquire knowledge in the practice of psychology;

(it)  coursework in research design and methodology,
statistics, critical thinking, and scientific inquiry;
(C) Applied Psychology:
(i) the history, theory, and application of psycholog-
ical principles;
(ii) the application of psychological theories to indi-
viduals, families, and groups;
(D) Assessment:

(i) intellectual, personality, cognitive, physical, and
emotional abilities, skills, interests, and aptitudes;

(ii)  socio-economic, including behavioral, adaptive,
and cultural assessment;

(E) Interventions:
(i) the application of therapeutic techniques;
(i) behavior management;
(iii)  consultation; and

(F) Scientific and Professional, Legal, and Ethical Is-
sues.

(b) Degree Requirements.
(1) For purposes of this rule:

(A) agraduate degree in psychology means the name of
the candidate's major or program of studies contains the term "psychol-
ogy;"

(B) aspecialist degree shall be treated as a graduate de-
gree; and

(C) one semester credit hour equals one and one-half
quarter credit hours.

(2) A degree utilized to meet the requirements of this rule
must consist of at least sixty (60) semester credit hours, with no more
than twelve (12) semester credit hours of practicum, internship, or
structured experience being counted toward the total degree hour re-
quirement.

(3) Applicants must demonstrate proof of the graduate
level coursework required in subsection (a)(2) and [{&)](4) of this sec-
tion by identifying which courses or training listed on their transcripts
satisfy the required areas of study. Applicants may be required to
provide the Council with an official course catalogue or description
from their university or training program to verify whether a course
meets the requirements of this rule.

(c) Supervision Requirements.
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(1) Alicensed psychological associate must practice under
the supervision of a licensed psychologist and may not practice inde-
pendently.

(2) Notwithstanding paragraph (1) of this subsection and
subject to the limitations set out in paragraph (3) of this subsection, a
licensed psychological associate may practice independently if:

(A) the licensee can demonstrate at least 3,000 hours of
post-graduate degree experience in the delivery of psychological ser-
vices under the supervision of one or more licensed psychologists;

(B) the supervised experience was obtained in not less
than 24 consecutive months, but not more than 48 consecutive months,
and in not more than three placements; and

(C) the licensee submits an application for independent
practice evidencing proof of the required supervised experience.

(3) Alicensed psychological associate meeting the require-
ments of paragraph (2) of this subsection shall be approved for inde-
pendent practice, but remains subject to all Council rules, including
Council rule §465.9 (relating to Competency).

(4) Applicants shall not utilize any supervised experience
obtained from a psychologist with a restricted license or to whom they
are related within the second degree of affinity or consanguinity to sat-
isfy the requirements of this rule.

(5) Applicants licensed as specialists in school psychology
or as a provisionally licensed psychologist may utilize experience ac-
quired under that license if the experience was supervised by a licensed
psychologist.
pheaﬂeﬂfe%mdependeﬂ%pﬁae&eemaybedemed#ag&pefmefe%h&ﬂ
two years exists between the completion of the supervised experience
required for independent practice and the date of application for inde-
pendem p%aeﬁe% The rules gevemmg the waiver of gaps related to

(d) [€e)] The correct title for a person licensed under this
rule shall be "licensed psychological associate" or "psychological
associate."

(e) [€D] A licensed psychological associate authorized to prac-
tice independently under this rule must inform all patients and clients
as part of the informed consent process, whether the licensee holds a
master's, specialist or doctoral degree, and provide the patient with a
current copy of any informational pamphlet or brochure published by
the Council describing the differences between the levels of training
and education received in master's, specialist, and doctoral degree pro-
grams. In lieu of providing each patient or client with a copy of the
required pamphlet or brochure, licensees may publish in a conspicuous
manner, the pamphlet or brochure on their website or provide a link to
the pamphlet or brochure on the Council's website.

() [€2)] Continuation of Prior Law.

(1) Notwithstanding subsection (b)(2) of this section, a per-
son who began a graduate program before August 31, 2019, leading
to a degree in psychology, that otherwise meets the requirements of
subsection (a)(1) of this section, shall be considered to have met the
requirements of subsection (b)(2) if the individual has completed 42
semester credit hours.

(2) Applicants with degrees consisting of less than 42
semester credit hours may utilize a maximum of 12 semester credit
hours from another graduate degree program in psychology to achieve

the total of 42 semester credit hours to meet the requirement of
subsection (g)(1) of this section.
a person who begins a graduate program leading to a degree required
by subsection (a)(1) of this section before August 31, 2019, shall be
considered to have met the requirements of that subseetion if the indi-
vidual's degree is primarily psychological in nature. This subsection
expires on August 315 20211

12) Netwithstanding subseetion (b)}2) of this seetion; a
person who begins a graduate program leading to a degree required
considered to have met the requirements of that subseetion if the indi-
heurs in psychelogy. Applicants with degrees consisting of less than
42 semester eredit hours may utilize a maximum of 12 semester eredit
heurs from another graduate degree program in psychology to achieve
gust 31, 2021

(g) Remedy for Incomplete Licensure Requirements.

(1) An applicant who has completed a graduate degree in
psychology, from a regionally accredited institution of higher educa-
tion, that consists of at least sixty (60) semester credit hours, or meets
the requirements of subsection (f) of this section, and who does not
meet all of the qualifications for licensure set out in subsection (a)(2)
and (4) of this section may petition for permission to remediate an area
of deficiency. An applicant may not, petition for the waiver or modifi-
cation of the requisite degree or passage of the requisite examinations.

(2) The Council may allow an applicant to remediate a de-
ficiency identified in paragraph (1) of this subsection if the applicant
can demonstrate:

(A) the prerequisite is not mandated by federal law, the
state constitution or statute, or 22 TAC Part 41; and

(B) the remediation would not adversely affect the pub-

lic welfare.

(3) The Council may approve or deny a petition under this
subsection, and in the case of approval, may condition the approval
on reasonable terms and conditions designed to ensure the applicant's
education, training, and experience provide reasonable assurance that
the applicant has the knowledge and skills necessary for entry-level
practice as a licensed psychological associate.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 15,
2022.

TRD-202203712

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Psychologists
Earliest possible date of adoption: October 30, 2022
For further information, please call: (512) 305-7706

¢ ¢ ¢
22 TAC §463.9

The Texas Behavioral Health Executive Council proposes
amendments to §463.9, relating to Licensed Specialist in School
Psychology.
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Overview and Explanation of the Proposed Rule. The proposed
amendment to subsection (c) makes clear that accredited
programs by NASP are considered to meet all training and in-
ternship requirements for licensure under this rule, the same as
NASP approved programs. Subsection (d) has been amended
to allow for those that did not obtain a specialist degree from a
school psychology program to apply for licensure if they have
obtained a certificate of completion from a graduate-level train-
ing program designed to train individuals from related disciplines
in the practice of school psychology.

Fiscal Note. Darrel D. Spinks, Executive Director of the Execu-
tive Council, has determined that for the first five-year period the
proposed rule is in effect, there will be no additional estimated
cost, reduction in costs, or loss orincrease in revenue to the state
or local governments as a result of enforcing or administering the
rule. Additionally, Mr. Spinks has determined that enforcing or
administering the rule does not have foreseeable implications re-
lating to the costs or revenues of state or local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed rule is in effect there will be a benefit to
licensees, applicants, and the general public because the pro-
posed rule will provide greater clarity and consistency in the Ex-
ecutive Council's rules. Mr. Spinks has also determined that for
each year of the first five years the rule is in effect, the public
benefit anticipated as a result of enforcing the rule will be to help
the Executive Council protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed rule is in effect, there will be
no additional economic costs to persons required to comply with
this rule.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed rule is in effect, there will be no adverse effect
on small businesses, micro-businesses, or rural communities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed rule will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed rule will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not
required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed rule does not impose any new or additional
costs to regulated persons, state agencies, special districts, or
local governments; therefore, pursuant to §2001.0045 of the
Tex. Gov't Code, no repeal or amendment of another rule is
required to offset any increased costs. Additionally, no repeal or
amendment of another rule is required because the proposed
rule is necessary to protect the health, safety, and welfare of the
residents of this state and because regulatory costs imposed by
the Executive Council on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year
period the proposed rule is in effect, the Executive Council esti-
mates that the proposed rule will have no effect on government
growth. The proposed rule does not create or eliminate a gov-
ernment program; it does not require the creation or elimination

of employee positions; it does not require the increase or de-
crease in future legislative appropriations to this agency; it does
not require an increase or decrease in fees paid to the agency;
it does not create a new regulation; it does not expand an exist-
ing regulation; it does not increase or decrease the number of
individuals subject to the rule's applicability; and it does not pos-
itively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed rule. Thus, the Executive Council is not required to pre-
pare a takings impact assessment pursuant to §2007.043 of the
Tex. Gov't Code.

Request for Public Comments. Comments on the proposed rule
may be submitted to Brenda Skiff, Executive Assistant, Texas
Behavioral Health Executive Council, George H. W. Bush State
Office Building, 1801 Congress Ave., Ste. 7.300, Austin, Texas
78701, or by email to rules@bhec.texas.gov. The deadline for
receipt of comments is 5:00 p.m., Central Time, on October 30,
2022, which is at least 30 days from the date of publication in the
Texas Register.

Statutory Authority. The rule is proposed under Tex. Occ. Code,
Title 3, Subtitle I, Chapter 507, which provides the Texas Be-
havioral Health Executive Council with the authority to make all
rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

Additionally, the Executive Council proposes this rule pursuant
to the authority found in §507.152 of the Tex. Occ. Code which
vests the Executive Council with the authority to adopt rules nec-
essary to perform its duties and implement Chapter 507 of the
Tex. Occ. Code.

In accordance with §501.1515 of the Tex. Occ. Code the Texas
State Board of Examiners of Psychologists previously voted and,
by a majority, approved to propose this rule to the Executive
Council. The rule is specifically authorized by §501.1515 of the
Tex. Occ. Code which states the Board shall propose to the Ex-
ecutive Council rules regarding the qualifications necessary to
obtain a license; the scope of practice, standards of care, and
ethical practice; continuing education requirements for license
holders; and a schedule of sanctions for violations of this chap-
ter or rules adopted under this chapter.

The Executive Council also proposes this rule in compliance with
§507.153 of the Tex. Occ. Code. The Executive Council may
not propose and adopt a rule regarding the qualifications neces-
sary to obtain a license; the scope of practice, standards of care,
and ethical practice for a profession; continuing education re-
quirements; or a schedule of sanctions unless the rule has been
proposed by the applicable board for the profession. In this in-
stance, the underlying board has proposed this rule to the Ex-
ecutive Council. Therefore, the Executive Council has complied
with Chapters 501 and 507 of the Texas Occupations Code and
may propose this rule.

Lastly, the Executive Council proposes this rule under the au-
thority found in §2001.004 of the Tex. Gov't Code which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.

No other code, articles or statutes are affected by this section.

$§463.9 Licensed Specialist in School Psychology.

(a) License Requirements. An applicant for licensure as a spe-
cialist in school psychology must:
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(1) hold an appropriate graduate degree;
(2) provide proof of specific graduate level coursework;
(3) provide proof of an acceptable internship;

(4) provide proof of passage of all examinations required
by the Council; and

(5) meet the requirements imposed under §501.2525(a)(3)
- (9) of the Occupations Code.

(b) Applicants who hold active certification as a Nationally
Certified School Psychologist (NCSP) are considered to have met all
requirements for licensure under this rule except for passage of the
Jurisprudence Examination. Applicants relying upon this subsection
must provide the Council with their NCSP certification number.

(c) Applicants who graduated from a training program accred-
ited or approved by the National Association of School Psychologists
or accredited in School Psychology by the American Psychological As-
sociation are considered to have met all training and internship require-
ments for licensure under this rule. Applicants relying upon this sub-
section must submit an official transcript indicating the degree and date
the degree was awarded or conferred.

(d) Appropriate Graduate Degrees.

(1) _Applicants who do not hold active NCSP certification,
or who did not graduate from a training program accredited or approved
by the National Association of School Psychologists or accredited in
School Psychology by the American Psychological Association, must
have completed a graduate degree in psychology from a regionally ac-
credited institution of higher education. For purposes of this rule, a
graduate degree in psychology means the name of the candidate's ma-
jor or program of study is titled psychology.

(2) Applicants applying under this subsection must have
completed, either as part of their graduate degree program or after con-
ferral of their graduate degree, at least 60 graduate level semester credit
hours from a regionally accredited institution of higher education. A
maximum of 12 internship hours may be counted toward this require-
ment. [ Fer purpeses of this rule; a graduate degree in psychelogy
means the name of the candidate's major or program of studies is titled
psychology:]

(3) Anapplicant who holds a graduate degree that does not
qualify under subsection (d)(1) but meets the requirements of subsec-
tion (d)(2) is considered to have an appropriate graduate degree if the
applicant holds a certificate of completion from a graduate-level train-
ing program designed to train individuals from related disciplines in
the practice of school psychology.

Hd) Applicants whe do net hold active NCSP eertification; or
whe did net graduate from a training program approved by the National
Association of School Psychologists or accredited in School Psychol-
a graduate degree in psychology from a regionally aceredited institu-
tion of hi fcation. i i this sul .
must have completed; either as part of their graduate degree program
or after conferral of their graduate degree; at least 60 graduate level
semester eredit hours from a regionally aceredited institution of higher
education. A maximum of 12 internship hours may be counted toward
this requirement. For purpeses of this rule; a graduate degree in psy-
chology means the name of the candidate's major or program of studies

(e) Applicants applying under subsection (d) of this section
must submit evidence of graduate level coursework as follows:

(1) Psychological Foundations, including:

(A) Dbiological bases of behavior;

(B) human learning;

(C) social bases of behavior;

(D) multi-cultural bases of behavior;

(E) child or adolescent development;

(F) psychopathology or exceptionalities;
(2) Research and Statistics;

(3) Educational Foundations, including any of the follow-

ing:

(A) instructional design;

(B) organization and operation of schools;

(C) classroom management; or

(D) educational administration;

(4) Assessment, including:

(A) psychoeducational assessment;

(B) socio-emotional, including behavioral and cultural,
assessment;

(5) Interventions, including:

(A) counseling;

(B) behavior management;

(C) consultation;
(6) Professional, Legal and Ethical Issues; and
(7) A Practicum.

(f) Applicants applying under subsection (d) of this section
must have completed an internship with a minimum of 1200 hours and
that meets the following criteria:

(1) At least 600 of the internship hours must have been
completed in a public school.

(2) The internship must be provided through a formal
course of supervised study from a regionally accredited institution of
higher education in which the applicant was enrolled; or the internship
must have been obtained in accordance with Council §463.11(d)(1)
and (d)(2)(C) of this section.

(3) Any portion of an internship completed within a public
school must be supervised by a Licensed Specialist in School Psychol-
ogy, and any portion of an internship not completed within a public
school must be supervised by a Licensed Psychologist.

(4) No experience which is obtained from a supervisor who
is related within the second degree of affinity or consanguinity to the
supervisee may be utilized.

(5) Unless authorized by the Council, supervised experi-
ence received from a supervisor practicing with a restricted license may
not be utilized to satisfy the requirements of this rule.

(6) Internship hours must be obtained in not more than two
placements. A school district, consortium, and educational co-op are
each considered one placement.

(7) Internship hours must be obtained in not less than one
or more than two academic years.

(8) An individual completing an internship under this rule
must be designated as an intern.
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(9) Interns must receive no less than two hours of supervi-
sion per week, with no more than half being group supervision. The
amount of weekly supervision may be reduced, on a proportional basis,
for interns working less than full-time.

(10) The internship must include direct intern application
of assessment, intervention, behavior management, and consultation,
for children representing a range of ages, populations and needs.

(g) Provision of psychological services in the public schools
by unlicensed individuals.

(1) An unlicensed individual may provide psychological
services under supervision in the public schools if:

(A) the individual is enrolled in an internship,
practicum or other site based training in a psychology program in a
regionally accredited institution of higher education; or

(B) the individual has completed an internship that
meets the requirements of this rule, and has submitted an application
for licensure as a Licensed Specialist in School Psychology to the
Council that has not been denied or returned.

(2) Anunlicensed individual may not provide psychologi-
cal services in a private school setting unless the activities or services
provided are exempt under §501.004 of the Psychologists' Licensing
Act.

(3) An unlicensed individual may not engage in the prac-
tice of psychology under paragraph (1)(B) of this subsection for more
than forty-five days following receipt of the application by the Council.

(4) The authority to practice referenced in paragraph (1)(B)
of this subsection is limited to the first or initial application filed by
an individual under this rule, but is not applicable to any subsequent
applications filed under this rule.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 15,
2022.

TRD-202203713

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Psychologists
Earliest possible date of adoption: October 30, 2022
For further information, please call: (512) 305-7706

3 s 3
22 TAC §463.10

The Texas Behavioral Health Executive Council proposes
amendments to §463.10, relating to Licensed Psychologists.

Overview and Explanation of the Proposed Rule. The proposed
amendment removes the criteria for applicants with a doctoral
degree conferred prior to January 1, 1979, from this rule. This
same criteria is proposed in new rule §463.15.

Fiscal Note. Darrel D. Spinks, Executive Director of the Execu-
tive Council, has determined that for the first five-year period the
proposed rule is in effect, there will be no additional estimated
cost, reduction in costs, or loss or increase in revenue to the state
or local governments as a result of enforcing or administering the
rule. Additionally, Mr. Spinks has determined that enforcing or

administering the rule does not have foreseeable implications re-
lating to the costs or revenues of state or local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed rule is in effect there will be a benefit to
licensees, applicants, and the general public because the pro-
posed rule will provide greater clarity and consistency in the Ex-
ecutive Council's rules. Mr. Spinks has also determined that for
each year of the first five years the rule is in effect, the public
benefit anticipated as a result of enforcing the rule will be to help
the Executive Council protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed rule is in effect, there will be
no additional economic costs to persons required to comply with
this rule.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed rule is in effect, there will be no adverse effect
on small businesses, micro-businesses, or rural communities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed rule will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed rule will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not
required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed rule does not impose any new or additional
costs to regulated persons, state agencies, special districts, or
local governments; therefore, pursuant to §2001.0045 of the
Tex. Gov't Code, no repeal or amendment of another rule is
required to offset any increased costs. Additionally, no repeal or
amendment of another rule is required because the proposed
rule is necessary to protect the health, safety, and welfare of the
residents of this state and because regulatory costs imposed by
the Executive Council on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year
period the proposed rule is in effect, the Executive Council esti-
mates that the proposed rule will have no effect on government
growth. The proposed rule does not create or eliminate a gov-
ernment program; it does not require the creation or elimination
of employee positions; it does not require the increase or de-
crease in future legislative appropriations to this agency; it does
not require an increase or decrease in fees paid to the agency;
it does not create a new regulation; it does not expand an exist-
ing regulation; it does not increase or decrease the number of
individuals subject to the rule's applicability; and it does not pos-
itively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed rule. Thus, the Executive Council is not required to pre-
pare a takings impact assessment pursuant to §2007.043 of the
Tex. Gov't Code.

Request for Public Comments. Comments on the proposed rule
may be submitted to Brenda Skiff, Executive Assistant, Texas
Behavioral Health Executive Council, George H. W. Bush State
Office Building, 1801 Congress Ave., Ste. 7.300, Austin, Texas
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78701, or by email to rules@bhec.texas.gov. The deadline for
receipt of comments is 5:00 p.m., Central Time, on October 30,
2022, which is at least 30 days from the date of publication in the
Texas Register.

Statutory Authority. The rule is proposed under Tex. Occ. Code,
Title 3, Subtitle I, Chapter 507, which provides the Texas Be-
havioral Health Executive Council with the authority to make all
rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

Additionally, the Executive Council proposes this rule pursuant
to the authority found in §507.152 of the Tex. Occ. Code which
vests the Executive Council with the authority to adopt rules nec-
essary to perform its duties and implement Chapter 507 of the
Tex. Occ. Code.

In accordance with §501.1515 of the Tex. Occ. Code the Texas
State Board of Examiners of Psychologists previously voted and,
by a majority, approved to propose this rule to the Executive
Council. The rule is specifically authorized by §501.1515 of the
Tex. Occ. Code which states the Board shall propose to the Ex-
ecutive Council rules regarding the qualifications necessary to
obtain a license; the scope of practice, standards of care, and
ethical practice; continuing education requirements for license
holders; and a schedule of sanctions for violations of this chap-
ter or rules adopted under this chapter.

The Executive Council also proposes this rule in compliance with
§507.153 of the Tex. Occ. Code. The Executive Council may
not propose and adopt a rule regarding the qualifications neces-
sary to obtain a license; the scope of practice, standards of care,
and ethical practice for a profession; continuing education re-
quirements; or a schedule of sanctions unless the rule has been
proposed by the applicable board for the profession. In this in-
stance, the underlying board has proposed this rule to the Ex-
ecutive Council. Therefore, the Executive Council has complied
with Chapters 501 and 507 of the Texas Occupations Code and
may propose this rule.

Lastly, the Executive Council proposes this rule under the au-
thority found in §2001.004 of the Tex. Gov't Code which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.

No other code, articles or statutes are affected by this section.
§463.10. Licensed Psychologists.

(a) Licensure Requirements. An applicant for licensure as a
psychologist must:

(1) hold a doctoral degree in psychology from a college or
university accredited by a regional accrediting organization;

(2) pass all examinations required by the agency;

(3) submit documentation of supervised experience from
a licensed psychologist which satisfies the requirements of Council
§463.11 of this title; and

(4) meet all other requirements of §501.2525 of the Occu-
pations Code.

(b) Degree Requirements.

(1) For those applicants with a doctoral degree conferred
on or after January 1, 1979, the transcript must state that the applicant
has a doctoral degree that designates a major in psychology.

(2) For those applicants with a doctoral degree conferred
prior to January 1, 1979, the transcript must reflect a doctoral degree
that designates a major in psychology or the substantial equivalent of
a doctoral degree in psychology in both subject matter and extent of
training. A doctoral degree will be considered the substantial equiva-
lent to a doctoral degree in psychology if the training program meets
the criteria of Council rule §463.15 of this title. [folowing eriteria:]

HA)  Post-bacealaureate program in a regionally acered-
ited institution of higher learning. The program must have a minimum
of 90 semester hours; not more than 12 of which are eredit for doeteral
dissertation and not mere than six of which are eredit for master's the-
sis}

heused; must be clearly identified and labeled: Such a program must
speeify in pertinent institutional eatalogs and brechures its intent to
educate and train professional psychologists.}

HE) The program must stand as a recognizable; eoher-
within a larger administrative unit; e.g.; department; area; or schook}

D) There must be a elear authority and primary re-
sponsibility for the core and speeialty areas whether or not the program
euts across administrative lines: The program must have identifiable
faculty and administrative heads whe are psychologists respensible for
the graduate program. Psychology faculty are individuals who are li-
eensed or certified psychologists; or specialists of the American Board
of Professional Psychology (ABPP); or hold a doctoral degree in psy-
chology from a regionally aceredited institution}

[(E) The program must be an integrated, organized se-

B) The program must have an identifiable body of stu-
dents whe matriculated[ in the program}-
internship; field or laboratery training appropriate to the practice of
psychology: The supervised field work or internship must have been
a minimum of 1,500 supervised hours; obtained in not less than a 12
month period nor more than a 24 month pertod: Further; this require-
ment cannot have been obtained in more than two placements or agen-
eies
HH) The curriculum shall encompass a minimum of
have enrolled in the doctoral degree program after completing the
requirements for a master's degree. The curriculum shall encompass
a minimum of four academie years of full-time graduate studies for
those persons who have entered a doctoral program following the
completion of a baccalaurcate degree and prior to the awarding of a
master's degree. It is recognized that educational institutions vary in
their definitions of full-time graduate studics. It is also recognized that
institutions vary in their definitions of residency requirements for the
dectoral degree}
1) Seientific and professional ethies related to the
field of psychology]
The applicant must demonstrate competence in
be met by satisfactory completion at the B level of a minimum of six
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graduate semester hours in cach of the four content arcas. It is recog-
nized that some doctoral programs have developed special competency
examinations in liew of requiring students to complete eourse weork in
all core areas. Graduates of such programs who have not completed the
neeessary semester hours in these core areas must submit to the Coun-
cil evidence of competency in each of the four core areas.]
pereception; psyche-pharmacology-}
[(HI)  Social basis of behavior: social psychol-
human development; abnormal psychology:]
in specialty areas. The applicant must demonstrate a minimum of 24
hours in histher designated speecialty area-
3) Any person intending to apply for licensure under the
substantial equivalence clause must file with the Council an affidavit
HA) Courses meeting each of the requirements noted in
paragraph (2) of this subsection verified by official transeripts;}

{B) Approepriate; published information from the uni-
in paragraph (2) of this subsection have been met]}

(¢) An applicant who holds an active Certificate of Profes-
sional Qualification in Psychology (CPQ) is considered to have met
all requirements for licensure under this rule except for passage of the
Jurisprudence Examination. Applicants relying upon this subsection
must request that documentation of their certification be sent directly
to the Council from the Association of State and Provincial Psychology
Boards (ASPPB), be submitted to the Council in the sealed envelope in
which it was received by the applicant from ASPPB, or be submitted
to the Council as directed by agency staff.

(d) An applicant who holds an active specialist certification
with the American Board of Professional Psychology (ABPP) is con-
sidered to have met all requirements for licensure under this rule except
for passage of the EPPP and Jurisprudence Examination. Applicants
relying upon this subsection must request that documentation of their
specialist certification be sent directly to the Council from ABPP, be
submitted to the Council in the sealed envelope in which it was re-
ceived by the applicant from ABPP, or be submitted to the Council as
directed by agency staff.

(e) The requirement for documentation of supervised experi-
ence under this rule is waived for an applicant who is actively licensed
as a doctoral-level psychologist in good standing and has been prac-
ticing psychology in another jurisdiction for at least five years or can
affirm that the applicant has received at least 3,000 hours of supervised
experience from a licensed psychologist in the jurisdiction where the
supervision took place. At least half of those hours (a minimum of
1,500 hours) must have been completed within a formal internship, and
the remaining one-half (a minimum of 1,500 hours) must have been
completed after the doctoral degree was conferred. Applicants relying
upon this subsection must request that verification of their out-of-state
licensure be sent directly to the Council from the other jurisdiction,
be submitted to the Council in the sealed envelope in which it was re-

ceived by the applicant from the other jurisdiction, or be submitted to
the Council as directed by agency staff.

(f) Provisional License.

(1) An applicant who has not yet passed the required ex-
aminations or is seeking to acquire the supervised experience required
under Council §463.11 of this title may practice under the supervision
of a licensed psychologist as a provisionally licensed psychologist for
not more than two years if the applicant meets all other licensing re-
quirements.

(2) A provisional license will be issued to an applicant
upon proof of provisional license eligibility. However, a provisional
license will not be issued to an applicant who was issued a provisional
license in connection with a prior application.

(3) A provisionally licensed psychologist is subject to all
applicable laws governing the practice of psychology.

(4) A provisionally licensed psychologist may be made the
subject of an eligibility or disciplinary proceeding. The two-year pe-
riod for provisional licensure shall not be tolled by any suspension of
the provisional license.

(5) A provisional license will expire after two years if the
person does not qualify for licensure as a psychologist.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 15,
2022.

TRD-202203714

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Psychologists
Earliest possible date of adoption: October 30, 2022
For further information, please call: (512) 305-7706

¢ ¢ ¢
22 TAC §463.11

The Texas Behavioral Health Executive Council proposes
amendments to §463.11, relating to Supervised Experience
Required for Licensure as a Psychologist.

Overview and Explanation of the Proposed Rule. The proposed
amendment to subsection (b) adds the Psychological Clinical
Science Accreditation System to the list of accredited programs
where an applicant can count supervised experience obtained in
excess of the 1,750 required as part of the applicant's internship.
Subsection (c)(2) is proposed to be deleted, doing away with any
time requirements between when a degree is awarded and when
the individual applies for licensure. Corresponding amendments
have been made in subsection (f) because of the deletion of sub-
section (c)(2).

Fiscal Note. Darrel D. Spinks, Executive Director of the Execu-
tive Council, has determined that for the first five-year period the
proposed rule is in effect, there will be no additional estimated
cost, reduction in costs, or loss or increase in revenue to the state
or local governments as a result of enforcing or administering the
rule. Additionally, Mr. Spinks has determined that enforcing or
administering the rule does not have foreseeable implications re-
lating to the costs or revenues of state or local government.
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Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed rule is in effect there will be a benefit to
licensees, applicants, and the general public because the pro-
posed rule will provide greater clarity and consistency in the Ex-
ecutive Council's rules. Mr. Spinks has also determined that for
each year of the first five years the rule is in effect, the public
benefit anticipated as a result of enforcing the rule will be to help
the Executive Council protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed rule is in effect, there will be
no additional economic costs to persons required to comply with
this rule.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed rule is in effect, there will be no adverse effect
on small businesses, micro-businesses, or rural communities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed rule will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed rule will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not
required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed rule does not impose any new or additional
costs to regulated persons, state agencies, special districts, or
local governments; therefore, pursuant to §2001.0045 of the
Tex. Gov't Code, no repeal or amendment of another rule is
required to offset any increased costs. Additionally, no repeal or
amendment of another rule is required because the proposed
rule is necessary to protect the health, safety, and welfare of the
residents of this state and because regulatory costs imposed by
the Executive Council on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year
period the proposed rule is in effect, the Executive Council esti-
mates that the proposed rule will have no effect on government
growth. The proposed rule does not create or eliminate a gov-
ernment program; it does not require the creation or elimination
of employee positions; it does not require the increase or de-
crease in future legislative appropriations to this agency; it does
not require an increase or decrease in fees paid to the agency;
it does not create a new regulation; it does not expand an exist-
ing regulation; it does not increase or decrease the number of
individuals subject to the rule's applicability; and it does not pos-
itively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed rule. Thus, the Executive Council is not required to pre-
pare a takings impact assessment pursuant to §2007.043 of the
Tex. Gov't Code.

Request for Public Comments. Comments on the proposed rule
may be submitted to Brenda Skiff, Executive Assistant, Texas
Behavioral Health Executive Council, George H. W. Bush State
Office Building, 1801 Congress Ave., Ste. 7.300, Austin, Texas
78701, or by email to rules@bhec.texas.gov. The deadline for
receipt of comments is 5:00 p.m., Central Time, on October 30,

2022, which is at least 30 days from the date of publication in the
Texas Register.

Statutory Authority. The rule is proposed under Tex. Occ. Code,
Title 3, Subtitle I, Chapter 507, which provides the Texas Be-
havioral Health Executive Council with the authority to make all
rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

Additionally, the Executive Council proposes this rule pursuant
to the authority found in §507.152 of the Tex. Occ. Code which
vests the Executive Council with the authority to adopt rules nec-
essary to perform its duties and implement Chapter 507 of the
Tex. Occ. Code.

In accordance with §501.1515 of the Tex. Occ. Code the Texas
State Board of Examiners of Psychologists previously voted and,
by a majority, approved to propose this rule to the Executive
Council. The rule is specifically authorized by §501.1515 of the
Tex. Occ. Code which states the Board shall propose to the Ex-
ecutive Council rules regarding the qualifications necessary to
obtain a license; the scope of practice, standards of care, and
ethical practice; continuing education requirements for license
holders; and a schedule of sanctions for violations of this chap-
ter or rules adopted under this chapter.

The Executive Council also proposes this rule in compliance with
§507.153 of the Tex. Occ. Code. The Executive Council may
not propose and adopt a rule regarding the qualifications neces-
sary to obtain a license; the scope of practice, standards of care,
and ethical practice for a profession; continuing education re-
quirements; or a schedule of sanctions unless the rule has been
proposed by the applicable board for the profession. In this in-
stance, the underlying board has proposed this rule to the Ex-
ecutive Council. Therefore, the Executive Council has complied
with Chapters 501 and 507 of the Texas Occupations Code and
may propose this rule.

Lastly, the Executive Council proposes this rule under the au-
thority found in §2001.004 of the Tex. Gov't Code which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.

No other code, articles or statutes are affected by this section.

§463.11  Supervised Experience Required for Licensure as a Psychol-
ogist.

(a) Required Supervised Experience. In order to qualify for li-
censure, an applicant must submit proof of a minimum of 3,500 hours
of supervised experience, at least 1,750 of which must have been ob-
tained through a formal internship that occurred within the applicant's
doctoral degree program and at least 1,750 of which must have been
received as a provisionally licensed psychologist (or under provisional
trainee status under prior versions of this rule).

(1) A formal internship completed after the doctoral degree
was conferred, but otherwise meeting the requirements of this rule, will
be accepted for an applicant whose doctoral degree was conferred prior
to September 1, 2017.

(2) The formal internship must be documented by the Di-
rector of Internship Training. Alternatively, if the Director of Intern-
ship Training is unavailable, the formal internship may be documented
by a licensed psychologist with knowledge of the internship program
and the applicant's participation in the internship program.

(3) Following conferral of a doctoral degree, 1,750 hours
obtained or completed while employed in the delivery of psychological
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services in an exempt setting, while licensed or authorized to practice
in another jurisdiction, or while practicing as a psychological associate
or specialist in school psychology in this state may be substituted for
the minimum of 1,750 hours of supervised experience required as a
provisionally licensed psychologist if the experience was obtained or
completed under the supervision of a licensed psychologist. Post-doc-
toral supervised experience obtained without a provisional license or
trainee status prior to September 1, 2016, may also be used to satisfy,
either in whole or in part, the post- doctoral supervised experience re-
quired by this rule if the experience was obtained under the supervision
of a licensed psychologist.

(b) Satisfaction of Post-doctoral Supervised Experience with
Doctoral Program Hours.

(1) Applicants who received their doctoral degree from a
degree program accredited by the American Psychological Association
(APA), the Canadian Psychological Association (CPA), Psychological
Clinical Science Accreditation System (PCSAS), or a substantially
equivalent degree program, may count the following hours of super-
vised experience completed as part of their degree program toward the
required post-doctoral supervised experience:

(A) hours in excess of 1,750 completed as part of the
applicant's formal internship; and

(B) practicum hours certified by the doctoral program
training director (or the director's designee) as meeting the following
criteria:

(i) the practicum training is overseen by the graduate
training program and is an organized, sequential series of supervised
experiences of increasing complexity, serving to prepare the student
for internship and ultimately licensure;

(ii) the practicum training is governed by a written
training plan between the student, the practicum training site, and the
graduate training program. The training plan must describe how the
trainee's time is allotted and assure the quality, breadth, and depth of the
training experience through specification of the goals and objectives of
the practicum, the methods of evaluation of the trainee's performance,
and reference to jurisdictional regulations governing the supervisory
experience. The plan must also include the nature of supervision, the
identities of the supervisors, and the form and frequency of feedback
from the agency supervisor to the training faculty. A copy of the plan
must be provided to the Council upon request;

(iii)  the supervising psychologist must be a member
of the staff at the site where the practicum experience takes place;

(iv)  at least 50% of the practicum hours must be in
service-related activities, defined as treatment or intervention, assess-
ment, interviews, report-writing, case presentations, and consultations;

(v) individual face-to-face supervision shall consist
of no less than 25% of the time spent in service-related activities;

(vi) atleast 25% of the practicum hours must be de-
voted to face-to-face patient or client contact;

(vii) no more than 25% of the time spent in supervi-
sion may be provided by a licensed allied mental health professional or
a psychology intern or post-doctoral fellow; and

(viii)  the practicum must consist of a minimum of 15
hours of experience per week.

(2) Applicants applying for licensure under the substantial
equivalence clause must submit an affidavit or unsworn declaration
from the program's training director or other designated leader familiar
with the degree program, demonstrating the substantial equivalence of

the applicant's degree program to an APA, PCSAS, or CPA accredited
program at the time of the conferral of applicant's degree.

(3) An applicant and the affiant or declarant shall appear
before the agency in person to answer any questions, produce support-
ing documentation, or address any concerns raised by the application
if requested by a council or board member or the Executive Director.
Failure to comply with this paragraph shall constitute grounds for de-
nial of substantial equivalency under this rule.

(c) General Requirements for Supervised Experience. All su-
pervised experience for licensure as a psychologist, including the for-
mal internship, must meet the following requirements:

(1) Each period of supervised experience must be obtained
in not more than two placements, and in not more than 24 consecutive
months.

[(2) Gaps Related to Supervised Experience.}
[(A) Unless a waiver is granted by the Council, an ap-
phication for a psychologist's license will be denied if a gap of mere
than seven years exists between the date an applicant's doctoral degree

HB) The Couneil shall grant a waiver upon a showing
1) preef of continued employment in the delivery
of psychological services in an exempt setting as deseribed in §501.004
i) proef of professional development; which at a
during any gap period:}
[(iii) proof of enrollment in a course of study in a
regionally aceredited institution or training faeility designed to prepare
f{iv) proefof licensure as a psychologist and contin-
ued employment in the delivery of psychological services in another
iurisdiction.]

(2) [3)] A formal internship with rotations, or one that is
part of a consortium within a doctoral program, is considered to be one
placement. A consortium is composed of multiple placements that have
entered into a written agreement setting forth the responsibilities and
financial commitments of each participating member, for the purpose of
offering a well-rounded, unified psychology training program whereby
trainees work at multiple sites, but obtain training from one primary site
with some experience at or exposure to aspects of the other sites that
the primary site does not offer.

(3) [#)] The supervised experience required by this rule
must be obtained after official enrollment in a doctoral program.

(4) [9)] All supervised experience must be received from
a psychologist licensed at the time supervision is received.

(5) [€6)] The supervising psychologist must be trained in
the area of supervision provided to the supervisee.

(6) [€P)] Experience obtained from a psychologist who is
related within the second degree of affinity or consanguinity to the su-
pervisee may not be utilized to satisfy the requirements of this rule.

(7) [€®)] All supervised experience obtained for the pur-
pose of licensure must be conducted in accordance with all applicable
Council rules.
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(8) [(9] Unless authorized by the Council, supervised ex-
perience received from a psychologist practicing with a restricted li-
cense may not be utilized to satisfy the requirements of this rule.

(9) [E4®)] The supervisee shall be designated by a title that
clearly indicates a supervisory licensing status such as "intern," "resi-
dent," "trainee," or "fellow." An individual who is a Provisionally Li-
censed Psychologist or a Licensed Psychological Associate may use
that title so long as those receiving psychological services are clearly
informed that the individual is under the supervision of a licensed psy-
chologist. An individual who is a Licensed Specialist in School Psy-
chology may use that title so long as the supervised experience takes
place within a school, and those receiving psychological services are
clearly informed that the individual is under the supervision of an in-
dividual who is licensed as a psychologist and specialist in school psy-
chology. Use of a different job title is permitted only if authorized un-
der §501.004 of the Psychologists' Licensing Act, or another Council
rule.

(d) Formal Internship Requirements. The formal internship
hours must be satisfied by one of the following types of formal intern-
ships:

(1) The successful completion of an internship program ac-
credited by the American Psychological Association (APA) or Cana-
dian Psychological Association (CPA), or which is a member of the
Association of Psychology Postdoctoral and Internship Centers (AP-
PIC); or

(2) The successful completion of an organized internship
meeting all of the following criteria:

(A) It must constitute an organized training program
which is designed to provide the intern with a planned, programmed
sequence of training experiences. The primary focus and purpose of
the program must be to assure breadth and quality of training.

(B) The internship agency must have a clearly desig-
nated staff psychologist who is responsible for the integrity and quality
of the training program and who is actively licensed/certified by the
licensing board of the jurisdiction in which the internship takes place
and who is present at the training facility for a minimum of 20 hours a
week.

(C) The internship agency must have two or more full-
time licensed psychologists on the staff as primary supervisors.

(D) Internship supervision must be provided by a staff
member of the internship agency or by an affiliate of that agency who
carries clinical responsibility for the cases being supervised.

(E) The internship must provide training in a range
of assessment and intervention activities conducted directly with
patients/clients.

(F) At least 25% of trainee's time must be in direct pa-
tient/client contact.

(G) The internship must include a minimum of two
hours per week of regularly scheduled formal, face-to-face individual
supervision. There must also be at least four additional hours per
week in learning activities such as: case conferences involving a
case in which the intern was actively involved; seminars dealing with
psychology issues; co-therapy with a staft person including discussion;
group supervision; additional individual supervision.

(H) Training must be post-clerkship, post-practicum
and post-externship level.

(I) The internship agency must have a minimum of two
full-time equivalent interns at the internship level of training during
applicant's training period.

(J) The internship agency must inform prospective in-
terns about the goals and content of the internship, as well as the ex-
pectations for quantity and quality of trainee's work, including expected
competencies; or

(3) The successful completion of an organized internship
program in a school district meeting the following criteria:

(A) The internship experience must be provided at or
near the end of the formal training period.

(B) The internship experience must require a minimum
of 35 hours per week over a period of one academic year, or a minimum
of 20 hours per week over a period of two consecutive academic years.

(C) The internship experience must be consistent with
a written plan and must meet the specific training objectives of the
program.

(D) The internship experience must occur in a setting
appropriate to the specific training objectives of the program.

(E) At least 600 clock hours of the internship experi-
ence must occur in a school setting and must provide a balanced expo-
sure to regular and special educational programs.

(F) The internship experience must occur under condi-
tions of appropriate supervision. Field- based internship supervisors,
for the purpose of the internship that takes place in a school setting,
must be licensed as a psychologist and, if a separate credential is re-
quired to practice school psychology, must have a valid credential to
provide psychology in the public schools. The portion of the intern-
ship which appropriately may take place in a non-school setting must
be supervised by a psychologist.

(G) Field-based internship supervisors must be respon-
sible for no more than two interns at any given time. University intern-
ship supervisors shall be responsible for no more than twelve interns at
any given time.

(H) Field-based internship supervisors must provide at
least two hours per week of direct supervision for each intern. Univer-
sity internship supervisors must maintain an ongoing relationship with
field-based internship supervisors and shall provide at least one field-
based contact per semester with each intern.

(I) The internship site shall inform interns concerning
the period of the internship and the training objectives of the program.

(J) The internship experience must be systematically
evaluated in a manner consistent with the specific training objectives
of the program.

(K) The internship experience must be conducted in a
manner consistent with the current legal- ethical standards of the pro-
fession.

(L) The internship agency must have a minimum of two
full-time equivalent interns at the internship level during the applicant's
training period.

(M) The internship agency must have the availability of
at least two full-time equivalent psychologists as primary supervisors,
at least one of whom is employed full time at the agency and is a school
psychologist.

(e) Notwithstanding subsection (d) of this section, if the in-
ternship occurs in a rural mental health discipline Health Professional
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Shortage Area (HPSA), identified by the U.S. Health Resources & Ser-
vices Administration (HRSA), then the requirement of two full-time
interns and two full-time supervisors does not apply.

() [€e)] Industrial/Organizational Requirements. Individuals
from an Industrial/Organizational doctoral degree program are exempt
from the formal internship requirement but must complete a minimum
of 3,500 hours of supervised experience, at least 1,750 of which must
have taken place after conferral of the doctoral degree and in accor-
dance with subsection (a) of this section. Individuals who do not un-
dergo a formal internship pursuant to this paragraph should note that
Council rules prohibit a psychologist from practicing in an area in
which they do not have sufficient training and experience, of which
a formal internship is considered to be an integral requirement.

(g) [€D] Licensure Following Respecialization.

(1) In order to qualify for licensure after undergoing respe-
cialization an applicant must demonstrate the following:

(A) conferral of a doctoral degree in psychology from a
regionally accredited institution of higher education prior to undergo-
ing respecialization;

(B) completion of a formal post-doctoral respecializa-
tion program in psychology which included at least 1,750 hours in a
formal internship; and

and}

(C) [)]upon completion of the respecialization pro-
gram, at least 1,750 hours of supervised experience obtained as a pro-
visionally licensed psychologist (or under provisional trainee status un-
der prior versions of this rule).

(2) An applicant meeting the requirements of this subsec-
tion is considered to have met the requirements for supervised experi-
ence under this rule.

f3) The rules governing the waiver of gaps related to su-
experience shall alse govern any request for watver of a gap
(h) [€2)] Remedy for Incomplete Supervised Experience.

(1) Anapplicant who has completed at least 1,500 hours of
supervised experience in a formal internship, 1,500 hours of supervised
experience following conferral of a doctoral degree, and who does not
meet all of the supervised experience qualifications for licensure set
out in subsections (a), (c), and (d) of this section or §465.2 of this ti-
tle (relating to Supervision), may petition for permission to remediate
an area of deficiency. An applicant may not however, petition for the
waiver or modification of the requisite doctoral degree or passage of
the requisite examinations.

(2) The Council may allow an applicant to remediate a de-
ficiency identified in paragraph (1) of this subsection if the applicant
can demonstrate:

(A) the prerequisite is not mandated by federal law, the
state constitution or statute, or 22 TAC Part 41; and

(B) the remediation would not adversely affect the pub-
lic welfare.

(3) The Council may approve or deny a petition under this
subsection, and in the case of approval, may condition the approval
on reasonable terms and conditions designed to ensure the applicant's
education, training, and experience provide reasonable assurance that

the applicant has the knowledge and skills necessary for entry-level
practice as a licensed psychologist.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 15,
2022.

TRD-202203715

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Psychologists
Earliest possible date of adoption: October 30, 2022
For further information, please call: (512) 305-7706

¢ ¢ ¢
22 TAC §463.12

The Texas Behavioral Health Executive Council proposes
amendments to §463.12, relating to Temporary License.

Overview and Explanation of the Proposed Rule. The proposed
amendment repeals the requirement that temporary license
holders get preapproval 24 hours before one intends to use
such a license in this state. Temporary license holders will
only be required to report the use of this license after utilizing
the full thirty days or the expiration of one year from licensure,
whichever occurs first.

Fiscal Note. Darrel D. Spinks, Executive Director of the Execu-
tive Council, has determined that for the first five-year period the
proposed rule is in effect, there will be no additional estimated
cost, reduction in costs, or loss or increase in revenue to the state
or local governments as a result of enforcing or administering the
rule. Additionally, Mr. Spinks has determined that enforcing or
administering the rule does not have foreseeable implications re-
lating to the costs or revenues of state or local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed rule is in effect there will be a benefit to
licensees, applicants, and the general public because the pro-
posed rule will provide greater clarity and consistency in the Ex-
ecutive Council's rules. Mr. Spinks has also determined that for
each year of the first five years the rule is in effect, the public
benefit anticipated as a result of enforcing the rule will be to help
the Executive Council protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed rule is in effect, there will be
no additional economic costs to persons required to comply with
this rule.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed rule is in effect, there will be no adverse effect
on small businesses, micro-businesses, or rural communities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed rule will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed rule will have no impact on local em-

PROPOSED RULES September 30, 2022 47 TexReg 6393



ployment or a local economy. Thus, the Executive Council is not
required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed rule does not impose any new or additional
costs to regulated persons, state agencies, special districts, or
local governments; therefore, pursuant to §2001.0045 of the
Tex. Gov't Code, no repeal or amendment of another rule is
required to offset any increased costs. Additionally, no repeal or
amendment of another rule is required because the proposed
rule is necessary to protect the health, safety, and welfare of the
residents of this state and because regulatory costs imposed by
the Executive Council on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year
period the proposed rule is in effect, the Executive Council esti-
mates that the proposed rule will have no effect on government
growth. The proposed rule does not create or eliminate a gov-
ernment program; it does not require the creation or elimination
of employee positions; it does not require the increase or de-
crease in future legislative appropriations to this agency; it does
not require an increase or decrease in fees paid to the agency;
it does not create a new regulation; it does not expand an exist-
ing regulation; it does not increase or decrease the number of
individuals subject to the rule's applicability; and it does not pos-
itively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed rule. Thus, the Executive Council is not required to pre-
pare a takings impact assessment pursuant to §2007.043 of the
Tex. Gov't Code.

Request for Public Comments. Comments on the proposed rule
may be submitted to Brenda Skiff, Executive Assistant, Texas
Behavioral Health Executive Council, George H. W. Bush State
Office Building, 1801 Congress Ave., Ste. 7.300, Austin, Texas
78701, or by email to rules@bhec.texas.gov. The deadline for
receipt of comments is 5:00 p.m., Central Time, on October 30,
2022, which is at least 30 days from the date of publication in the
Texas Register.

Statutory Authority. The rule is proposed under Tex. Occ. Code,
Title 3, Subtitle I, Chapter 507, which provides the Texas Be-
havioral Health Executive Council with the authority to make all
rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

Additionally, the Executive Council proposes this rule pursuant
to the authority found in §507.152 of the Tex. Occ. Code which
vests the Executive Council with the authority to adopt rules nec-
essary to perform its duties and implement Chapter 507 of the
Tex. Occ. Code.

In accordance with §501.1515 of the Tex. Occ. Code the Texas
State Board of Examiners of Psychologists previously voted and,
by a majority, approved to propose this rule to the Executive
Council. The rule is specifically authorized by §501.1515 of the
Tex. Occ. Code which states the Board shall propose to the Ex-
ecutive Council rules regarding the qualifications necessary to
obtain a license; the scope of practice, standards of care, and
ethical practice; continuing education requirements for license
holders; and a schedule of sanctions for violations of this chap-
ter or rules adopted under this chapter.

The Executive Council also proposes this rule in compliance with
§507.153 of the Tex. Occ. Code. The Executive Council may
not propose and adopt a rule regarding the qualifications neces-
sary to obtain a license; the scope of practice, standards of care,
and ethical practice for a profession; continuing education re-
quirements; or a schedule of sanctions unless the rule has been
proposed by the applicable board for the profession. In this in-
stance, the underlying board has proposed this rule to the Ex-
ecutive Council. Therefore, the Executive Council has complied
with Chapters 501 and 507 of the Texas Occupations Code and
may propose this rule.

Lastly, the Executive Council proposes this rule under the au-
thority found in §2001.004 of the Tex. Gov't Code which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.

No other code, articles or statutes are affected by this section.

$463.12.  Temporary License.

(a) A temporary license may be issued to an applicant seeking
to practice in this state for a limited time and purpose. To be eligible
for temporary licensure, an applicant must:

(1) submit a completed application for temporary licen-
sure, setting forth a brief description of the type of psychological
services to be provided;

(2) pay the application fee;

(3) submit proof that the applicant is actively licensed, cer-
tified, or registered as a psychologist or psychological associate by an-
other jurisdiction having requirements substantially equal to those pre-
scribed by the Psychologists' Licensing Act;

(4) submit documentation [direetly from the jurisdiction in
whieh the applicant is Heensed] indicating that the applicant is in good
standing with that jurisdiction;

(5) be supervised (sponsorship) by a psychologist licensed
in this state; and

(6) provide documentation that the applicant has passed the
Examination for Professional Practice of Psychology at the Texas cut-
off for the type of temporary license sought.

(b) Substantial equivalency of another jurisdiction's require-
ments may be documented by the applicant providing a copy of the
other jurisdiction's regulations with the pertinent sections highlighted
to indicate training and exam requirements for a particular type of li-
cense. The material is then reviewed for substantial equivalency by the
Council. An applicant need not demonstrate substantial equivalency if
the applicant is licensed in a jurisdiction with which the Council has
reciprocity.

(c) Applicants for temporary licensure who hold a current Cer-
tificate of Professional Qualification in Psychology, status as a National
Health Service Provider, or designation as a specialist from the Amer-
ican Board of Professional Psychology may have documentation from
the credentialing entity sent directly to the Council as compliance with
and in lieu of subsection (a)(3) and (6) of this section.

(d) For a psychologist practicing under a temporary license is-
sued pursuant to this rule, the supervision required by subsection (a)(5)
of this section shall consist of sponsorship by a psychologist licensed
in this state. The sponsoring psychologist must be available for con-
sultation with the temporary licensee, but otherwise has no supervisory
responsibility for the temporary license holder or the services provided
under the temporary license.
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(e) Applicants meeting the requirements for temporary licen-
sure shall be granted a temporary license authorizing the delivery of
psychological services for no more than thirty days. Upon utilization
of the full thirty days, or the expiration of one year from the date of
licensure, whichever occurs first, the temporary license shall expire.

(f) Upon utilization of the full thirty days, or the expiration
of one year from the date of licensure, whichever occurs first, the [A]
temporary licensee must submit written notification to the Council of
the dates the licensee delivered psychological services in this state.
[intends to deliver psychological services in this state; at least 24 hours
prior to the delivery of these services: Psychological services may not
be provided in this state under a temporary license on any date not ap-
proved by the Couneil:]

(g) Temporary licensees are subject to all applicable laws gov-

erning the practice of psychology in this state, including the Psycholo-
gists' Licensing Act and Council rules.

(h) An applicant for permanent licensure in this state is not el-
igible for temporary licensure. Upon receipt of an application for per-
manent licensure by a temporary license holder, any temporary license
held by an applicant shall expire without further action or notice by the
Council.

(i) A temporary license holder may not receive another tempo-
rary license until the expiration of one year from the date of issuance of
their last temporary license, regardless of whether that license is active
or expired.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 15,
2022.

TRD-202203716

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Psychologists
Earliest possible date of adoption: October 30, 2022
For further information, please call: (512) 305-7706

¢ ¢ ¢
22 TAC §463.15

The Texas Behavioral Health Executive Council proposes new
§463.15, relating to Criteria for Degrees Conferred Prior to 1979.

Overview and Explanation of the Proposed Rule. This proposed
new rule moves the criteria for applicants with a doctoral degree
conferred prior to January 1, 1979, from current rule §463.10 to
this new rule.

Fiscal Note. Darrel D. Spinks, Executive Director of the Execu-
tive Council, has determined that for the first five-year period the
proposed rule is in effect, there will be no additional estimated
cost, reduction in costs, or loss or increase in revenue to the state
or local governments as a result of enforcing or administering the
rule. Additionally, Mr. Spinks has determined that enforcing or
administering the rule does not have foreseeable implications re-
lating to the costs or revenues of state or local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed rule is in effect there will be a benefit to
licensees, applicants, and the general public because the pro-
posed rule will provide greater clarity and consistency in the Ex-

ecutive Council's rules. Mr. Spinks has also determined that for
each year of the first five years the rule is in effect, the public
benefit anticipated as a result of enforcing the rule will be to help
the Executive Council protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed rule is in effect, there will be
no additional economic costs to persons required to comply with
this rule.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed rule is in effect, there will be no adverse effect
on small businesses, micro-businesses, or rural communities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed rule will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed rule will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not
required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed rule does not impose any new or additional
costs to regulated persons, state agencies, special districts, or
local governments; therefore, pursuant to §2001.0045 of the
Tex. Gov't Code, no repeal or amendment of another rule is
required to offset any increased costs. Additionally, no repeal or
amendment of another rule is required because the proposed
rule is necessary to protect the health, safety, and welfare of the
residents of this state and because regulatory costs imposed by
the Executive Council on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year
period the proposed rule is in effect, the Executive Council esti-
mates that the proposed rule will have no effect on government
growth. The proposed rule does not create or eliminate a gov-
ernment program; it does not require the creation or elimination
of employee positions; it does not require the increase or de-
crease in future legislative appropriations to this agency; it does
not require an increase or decrease in fees paid to the agency;
it does not create a new regulation; it does not expand an exist-
ing regulation; it does not increase or decrease the number of
individuals subject to the rule's applicability; and it does not pos-
itively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed rule. Thus, the Executive Council is not required to pre-
pare a takings impact assessment pursuant to §2007.043 of the
Tex. Gov't Code.

Request for Public Comments. Comments on the proposed rule
may be submitted to Brenda Skiff, Executive Assistant, Texas
Behavioral Health Executive Council, George H. W. Bush State
Office Building, 1801 Congress Ave., Ste. 7.300, Austin, Texas
78701, or by email to rules@bhec.texas.gov. The deadline for
receipt of comments is 5:00 p.m., Central Time, on October 30,
2022, which is at least 30 days from the date of publication in the
Texas Register.

Statutory Authority. The rule is proposed under Tex. Occ. Code,
Title 3, Subtitle I, Chapter 507, which provides the Texas Be-
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havioral Health Executive Council with the authority to make all
rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

Additionally, the Executive Council proposes this rule pursuant
to the authority found in §507.152 of the Tex. Occ. Code which
vests the Executive Council with the authority to adopt rules nec-
essary to perform its duties and implement Chapter 507 of the
Tex. Occ. Code.

In accordance with §501.1515 of the Tex. Occ. Code the Texas
State Board of Examiners of Psychologists previously voted and,
by a majority, approved to propose this rule to the Executive
Council. The rule is specifically authorized by §501.1515 of the
Tex. Occ. Code which states the Board shall propose to the Ex-
ecutive Council rules regarding the qualifications necessary to
obtain a license; the scope of practice, standards of care, and
ethical practice; continuing education requirements for license
holders; and a schedule of sanctions for violations of this chap-
ter or rules adopted under this chapter.

The Executive Council also proposes this rule in compliance with
§507.153 of the Tex. Occ. Code. The Executive Council may
not propose and adopt a rule regarding the qualifications neces-
sary to obtain a license; the scope of practice, standards of care,
and ethical practice for a profession; continuing education re-
quirements; or a schedule of sanctions unless the rule has been
proposed by the applicable board for the profession. In this in-
stance, the underlying board has proposed this rule to the Ex-
ecutive Council. Therefore, the Executive Council has complied
with Chapters 501 and 507 of the Texas Occupations Code and
may propose this rule.

Lastly, the Executive Council proposes this rule under the au-
thority found in §2001.004 of the Tex. Gov't Code which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.

No other code, articles or statutes are affected by this section.

§463.15.  Criteria for Degrees Conferred Prior to 1979.

(a) For applicants for licensure as a psychologist with a doc-
toral degree conferred prior to January 1, 1979, the transcript must re-
flect a doctoral degree that designates a major in psychology or the sub-
stantial equivalent of a doctoral degree in psychology in both subject
matter and extent of training. A doctoral degree will be considered the
substantial equivalent to a doctoral degree in psychology if the training
program meets the following criteria:

(1) Post-baccalaureate program in a regionally accredited
institution of higher learning. The program must have a minimum of
90 semester hours, not more than 12 of which are credit for doctoral
dissertation and not more than six of which are credit for master's thesis.

(2) The program, wherever it may be administratively
housed, must be clearly identified and labeled. Such a program must
specify in pertinent institutional catalogs and brochures its intent to
educate and train professional psychologists.

(3) The program must stand as a recognizable, coherent or-
ganizational entity within the institution. A program may be within a
larger administrative unit, e.g., department, area, or school.

(4) There must be a clear authority and primary responsi-
bility for the core and specialty areas whether or not the program cuts
across administrative lines. The program must have identifiable fac-
ulty and administrative heads who are psychologists responsible for
the graduate program. Psychology faculty are individuals who are li-

censed or certified psychologists, or specialists of the American Board
of Professional Psychology (ABPP), or hold a doctoral degree in psy-
chology from a regionally accredited institution.

(5) The program must be an integrated, organized sequence
of studies, e.g., there must be identifiable curriculum tracks wherein
course sequences are outlined for students.

(6) The program must have an identifiable body of students
who matriculated in the program.

(7) The program must include supervised practicum, in-
ternship, field or laboratory training appropriate to the practice of psy-
chology. The supervised field work or internship must have been a min-
imum of 1,500 supervised hours, obtained in not less than a 12 month
period nor more than a 24 month period. Further, this requirement can-
not have been obtained in more than two placements or agencies.

(8) The curriculum shall encompass a minimum of two
academic years of full-time graduate studies for those persons have
enrolled in the doctoral degree program after completing the re-
quirements for a master's degree. The curriculum shall encompass
a minimum of four academic years of full-time graduate studies for
those persons who have entered a doctoral program following the
completion of a baccalaureate degree and prior to the awarding of a
master's degree. It is recognized that educational institutions vary in
their definitions of full-time graduate studies. It is also recognized that
institutions vary in their definitions of residency requirements for the

doctoral degree.

(9) The following curricular requirements must be met and
demonstrated through appropriate course work:

(A) Scientific and professional ethics related to the field
of psychology.

(B) Research design and methodology, statistics.

(C) The applicant must demonstrate competence in
each of the following substantive areas. The competence standard
will be met by satisfactory completion at the B level of a minimum
of six graduate semester hours in each of the four content areas. It
is recognized that some doctoral programs have developed special
competency examinations in lieu of requiring students to complete
course work in all core areas. Graduates of such programs who have
not completed the necessary semester hours in these core areas must
submit to the Council evidence of competency in each of the four core
areas.

(i) Biological basis of behavior: physiological
psychology, comparative psychology, neuropsychology, sensation and
perception, psycho-pharmacology.

(i) Cognitive-affective basis of behavior: learning,
thinking, motivation, emotion.

(iii) _Social basis of behavior: social psychology,
group processes, organizational and system theory.

(iv) _Individual differences: personality theory, hu-
man development, abnormal psychology.

(10) All educational programs which train persons who
wish to be identified as psychologists will include course requirements
in specialty areas. The applicant must demonstrate a minimum of 24
hours in his/her designated specialty area.

(b) Any person intending to apply for licensure under the sub-
stantial equivalence clause must file with the Council an affidavit show-

ing:
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(1) Courses meeting each of the requirements noted in sub-
section (a) of this rule verified by official transcripts; and

(2) Appropriate, published information from the university
awarding the degree, demonstrating that the requirements noted in sub-
section (a) of this rule have been met.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 15,
2022.

TRD-202203717

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Psychologists
Earliest possible date of adoption: October 30, 2022
For further information, please call: (512) 305-7706

¢ ¢ ¢

PART 34. TEXAS STATE BOARD OF
SOCIAL WORKER EXAMINERS

CHAPTER 781. SOCIAL WORKER
LICENSURE

SUBCHAPTER B. RULES OF PRACTICE
22 TAC §781.303

The Texas Behavioral Health Executive Council proposes
amendments to §781.303, relating to General Standards of
Practice.

Overview and Explanation of the Proposed Rule. This amend-
ment is made to better align this rule with the statutory rights and
duties listed in Sections 151.001, 153.132, and 153.371 of the
Family Code.

Fiscal Note. Darrel D. Spinks, Executive Director of the Execu-
tive Council, has determined that for the first five-year period the
proposed rule is in effect, there will be no additional estimated
cost, reduction in costs, or loss orincrease in revenue to the state
or local governments as a result of enforcing or administering the
rule. Additionally, Mr. Spinks has determined that enforcing or
administering the rule does not have foreseeable implications re-
lating to the costs or revenues of state or local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed rule is in effect there will be a benefit to
licensees, applicants, and the general public because the pro-
posed rule will provide greater clarity and consistency in the Ex-
ecutive Council's rules. Mr. Spinks has also determined that for
each year of the first five years the rule is in effect, the public
benefit anticipated as a result of enforcing the rule will be to help
the Executive Council protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed rule is in effect, there will be
no additional economic costs to persons required to comply with
this rule.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-

riod the proposed rule is in effect, there will be no adverse effect
on small businesses, micro-businesses, or rural communities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed rule will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed rule will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not
required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed rule does not impose any new or additional
costs to regulated persons, state agencies, special districts, or
local governments; therefore, pursuant to §2001.0045 of the
Tex. Gov't Code, no repeal or amendment of another rule is
required to offset any increased costs. Additionally, no repeal or
amendment of another rule is required because the proposed
rule is necessary to protect the health, safety, and welfare of the
residents of this state and because regulatory costs imposed by
the Executive Council on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year
period the proposed rule is in effect, the Executive Council esti-
mates that the proposed rule will have no effect on government
growth. The proposed rule does not create or eliminate a gov-
ernment program; it does not require the creation or elimination
of employee positions; it does not require the increase or de-
crease in future legislative appropriations to this agency; it does
not require an increase or decrease in fees paid to the agency;
it does not create a new regulation; it does not expand an exist-
ing regulation; it does not increase or decrease the number of
individuals subject to the rule's applicability; and it does not pos-
itively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed rule. Thus, the Executive Council is not required to pre-
pare a takings impact assessment pursuant to §2007.043 of the
Tex. Gov't Code.

Request for Public Comments. Comments on the proposed rule
may be submitted to Brenda Skiff, Executive Assistant, Texas
Behavioral Health Executive Council, George H. W. Bush State
Office Building, 1801 Congress Ave., Ste. 7.300, Austin, Texas
78701, or by email to rules@bhec.texas.gov. The deadline for
receipt of comments is 5:00 p.m., Central Time, on October 30,
2022, which is at least 30 days from the date of publication in the
Texas Register.

Statutory Authority. The rule is proposed under Tex. Occ. Code,
Title 3, Subtitle I, Chapter 507, which provides the Texas Be-
havioral Health Executive Council with the authority to make all
rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

Additionally, the Executive Council proposes this rule pursuant
to the authority found in §507.152 of the Tex. Occ. Code which
vests the Executive Council with the authority to adopt rules nec-
essary to perform its duties and implement Chapter 507 of the
Tex. Occ. Code.
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In accordance with §505.2015 of the Tex. Occ. Code the Texas
State Board of Social Worker Examiners previously voted and,
by a majority, approved to propose this rule to the Executive
Council. The rule is specifically authorized by §505.2015 of the
Tex. Occ. Code which states the Board shall propose to the Ex-
ecutive Council rules regarding the qualifications necessary to
obtain a license; the scope of practice, standards of care, and
ethical practice; continuing education requirements for license
holders; and a schedule of sanctions for violations of this chap-
ter or rules adopted under this chapter.

The Executive Council also proposes this rule in compliance with
§507.153 of the Tex. Occ. Code. The Executive Council may
not propose and adopt a rule regarding the qualifications neces-
sary to obtain a license; the scope of practice, standards of care,
and ethical practice for a profession; continuing education re-
quirements; or a schedule of sanctions unless the rule has been
proposed by the applicable board for the profession. In this in-
stance, the underlying board has proposed this rule to the Ex-
ecutive Council. Therefore, the Executive Council has complied
with Chapters 505 and 507 of the Texas Occupations Code and
may propose this rule.

Lastly, the Executive Council proposes this rule under the au-
thority found in §2001.004 of the Tex. Gov't Code which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.

No other code, articles or statutes are affected by this section.

$781.303.  General Standards of Practice.

This section establishes standards of professional conduct required of
a social worker. The licensee, following applicable statutes:

(1) shall not knowingly offer or provide professional
services to an individual concurrently receiving professional ser-
vices from another mental health services provider except with that
provider's knowledge. If a licensee learns of such concurrent pro-
fessional services, the licensee shall take immediate and reasonable
action to inform the other mental health services provider;

(2) shall terminate a professional relationship when it is
reasonably clear that the client is not benefiting from the relationship.
If continued professional services are indicated, the licensee shall take
reasonable steps to facilitate transferring the client by providing the
client with the name and contact information of three sources of ser-
vice;

(3) shall notevaluate any individual's mental, emotional, or
behavioral condition unless the licensee has personally interviewed the
individual or the licensee discloses with the evaluation that the licensee
has not personally interviewed the individual;

(4) shall not persistently or flagrantly over treat a client;

(5) shall not aid and abet the unlicensed practice of social
work by a person required to be licensed under the Act;

(6) shall not participate in any way in falsifying licensure
applications or any other documents submitted to the Council;

(7) shall ensure that, both before services commence and
as services progress, the client knows the licensee's qualifications and
any intent to delegate service provision; any restrictions the Council
has placed on the licensee's license; the limits on confidentiality and
privacy; and applicable fees and payment arrangements;

(8) if the client must barter for services, it is the profes-
sional's responsibility to ensure that the client is in no way harmed.

The value of the barter shall be agreed upon in advance and shall not
exceed customary charges for the service or goods; and

(9) shall ensure that the client or a legally authorized per-
son representing the client has signed a consent for services[; when
appropriate. Prior to commencement of social work services with a mi-
nor client whe is named in a Suit Affecting Parent Child Relationship
(SAPCR); the licensee shall ensure that all legally authorized persons
representing the client have signed a consent for services; if applicable:]
A licensee shall obtain and keep a copy of the relevant portions of any
court order, divorce decree, power of attorney, or letters of guardian-
ship authorizing the individual to provide substitute consent on behalf
of the minor or ward. [maintain these documents in the elient's record:]

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 15,
2022.

TRD-202203707

Darrel D. Spinks

Executive Director

Texas State Board of Social Worker Examiners
Earliest possible date of adoption: October 30, 2022
For further information, please call: (512) 305-7706

¢ ¢ ¢

PART 35. TEXAS STATE BOARD OF
EXAMINERS OF MARRIAGE AND
FAMILY THERAPISTS

CHAPTER 801. LICENSURE AND
REGULATION OF MARRIAGE AND
FAMILY THERAPISTS

SUBCHAPTER C. APPLICATIONS AND
LICENSING

22 TAC §801.142

The Texas Behavioral Health Executive Council proposes
amended §801.142, relating to Supervised Clinical Experience
Requirements and Conditions.

Overview and Explanation of the Proposed Rule. The proposed
amendments correct typographical errors.

Fiscal Note. Darrel D. Spinks, Executive Director of the Execu-
tive Council, has determined that for the first five-year period the
proposed rule is in effect, there will be no additional estimated
cost, reduction in costs, orloss or increase in revenue to the state
or local governments as a result of enforcing or administering the
rule. Additionally, Mr. Spinks has determined that enforcing or
administering the rule does not have foreseeable implications re-
lating to the costs or revenues of state or local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed rule is in effect there will be a benefit to
licensees, applicants, and the general public because the pro-
posed rule will provide greater clarity and consistency in the Ex-
ecutive Council's rules. Mr. Spinks has also determined that for
each year of the first five years the rule is in effect, the public
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benefit anticipated as a result of enforcing the rule will be to help
the Executive Council protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed rule is in effect, there will be
no additional economic costs to persons required to comply with
this rule.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed rule is in effect, there will be no adverse effect
on small businesses, micro-businesses, or rural communities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed rule will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed rule will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not
required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed rule does not impose any new or additional
costs to regulated persons, state agencies, special districts, or
local governments; therefore, pursuant to §2001.0045 of the
Tex. Gov't Code, no repeal or amendment of another rule is
required to offset any increased costs. Additionally, no repeal or
amendment of another rule is required because the proposed
rule is necessary to protect the health, safety, and welfare of the
residents of this state and because regulatory costs imposed by
the Executive Council on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year
period the proposed rule is in effect, the Executive Council esti-
mates that the proposed rule will have no effect on government
growth. The proposed rule does not create or eliminate a gov-
ernment program; it does not require the creation or elimination
of employee positions; it does not require the increase or de-
crease in future legislative appropriations to this agency; it does
not require an increase or decrease in fees paid to the agency;
it does not create a new regulation; it does not expand an exist-
ing regulation; it does not increase or decrease the number of
individuals subject to the rule's applicability; and it does not pos-
itively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed rule. Thus, the Executive Council is not required to pre-
pare a takings impact assessment pursuant to §2007.043 of the
Tex. Gov't Code.

Request for Public Comments. Comments on the proposed rule
may be submitted to Brenda Skiff, Executive Assistant, Texas
Behavioral Health Executive Council, George H. W. Bush State
Office Building, 1801 Congress Ave., Ste. 7.300, Austin, Texas
78701, or by email to rules@bhec.texas.gov. The deadline for
receipt of comments is 5:00 p.m., Central Time, on October 30,
2022, which is at least 30 days from the date of publication in the
Texas Register.

Statutory Authority. The rule is proposed under Tex. Occ. Code,
Title 3, Subtitle I, Chapter 507, which provides the Texas Be-
havioral Health Executive Council with the authority to make all
rules, not inconsistent with the Constitution and Laws of this

State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

Additionally, the Executive Council proposes this rule pursuant
to the authority found in §507.152 of the Tex. Occ. Code which
vests the Executive Council with the authority to adopt rules nec-
essary to perform its duties and implement Chapter 507 of the
Tex. Occ. Code.

In accordance with §502.1515 of the Tex. Occ. Code the Texas
State Board of Examiners of Marriage and Family Therapists
previously voted and, by a majority, approved to propose this
rule to the Executive Council. The rule is specifically authorized
by §502.1515 of the Tex. Occ. Code which states the Board
shall propose to the Executive Council rules regarding the qual-
ifications necessary to obtain a license; the scope of practice,
standards of care, and ethical practice; continuing education re-
quirements for license holders; and a schedule of sanctions for
violations of this chapter or rules adopted under this chapter.

The Executive Council also proposes this rule in compliance with
§507.153 of the Tex. Occ. Code. The Executive Council may
not propose and adopt a rule regarding the qualifications neces-
sary to obtain a license; the scope of practice, standards of care,
and ethical practice for a profession; continuing education re-
quirements; or a schedule of sanctions unless the rule has been
proposed by the applicable board for the profession. In this in-
stance, the underlying board has proposed this rule to the Ex-
ecutive Council. Therefore, the Executive Council has complied
with Chapters 502 and 507 of the Texas Occupations Code and
may propose this rule.

Lastly, the Executive Council proposes this rule under the au-
thority found in §2001.004 of the Tex. Gov't Code which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.

No other code, articles or statutes are affected by this section.

§801.142.  Supervised Clinical Experience Requirements and Condi-
tions.

An applicant for LMFT must complete supervised clinical experience
acceptable to the council.

(1) The LMFT Associate must have completed a minimum
of two years of work experience in marriage and family therapy, which
includes a minimum of 3,000 hours of supervised clinical practice. The
required 3,000 must include:

(A) at least 1,500 hours providing direct clinical ser-
vices, of which:

(i) no more than 500 hours may be provided via
technology-assisted services (as approved by the supervisor); and

(ii) at least 500 hours must be providing direct clin-
ical services to couples or families.

(B) of the 200 hours of council-approved supervision,
as defined in §801.2 of this title (relating to Definitions), of which:

(i) atleast 100 hours must be individual supervision;
and

(i) no more than 50 hours may be provided by tele-
phonic services, but there is no limit for hours by live [}ived] video.

(2) The remaining required hours, not covered by subsec-
tion (1) above, may come from related experiences, including work-
shops, public relations, writing case notes, consulting with referral
sources, etc.
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(3) AnLMFT Associate, when providing services, must re-
ceive a minimum of one hour of supervision every week, except for
good cause shown.

(4) Staff may count graduate internship hours exceeding
the requirements set in §801.114(b)(8) of this title (relating to Aca-
demic Course Content) toward the minimum requirement of at least
3,000 hours of supervised clinical practice under the following condi-
tions.

(A) Nomore than 500 excess graduate internship hours,
of which no more than 250 hours may be direct clinical services to
couples or families, completed under a Commission on Accreditation
for Marriage and Family Therapy Education (COAMFTE) accredited
graduate program may be counted toward the minimum requirement of
at least 3,000 hours of supervised clinical practice.

(B) No more than 400 excess graduate internship hours,
of which no more than 200 hours may be direct clinical services to cou-
ples or families, completed under a non-COAMFTE-accredited grad-
uate program may be counted toward the minimum requirement of at
least 3,000 hours of supervised clinical practice.

(C) No more than 100 excess graduate internship su-
pervision hours may be counted toward the minimum requirement of
at least 200 hours of council-approved supervision.

(5) AnLMFT Associate may practice marriage and family
therapy in any setting under supervision, such as a private practice,
public or private agencies, hospitals, etc.

(6) During the post-graduate, supervised clinical experi-
ence, both the supervisor and the LMFT Associate may have disci-
plinary actions taken against their licenses for violations of the Act,
the Council Act, or council rules.

(7) Within 30 days of the initiation of supervision, an
LMFT Associate must submit to the council a Supervisory Agreement
Form for each council approved supervisor.

(8) An LMFT Associate may have no more than two coun-
cil-approved supervisors at a time, unless given prior approval by the
council or its designee.

(9) Exceptas specified in paragraph (4) [(2)] of this section,
hours of supervision and supervised clinical experience accrued toward
an out-of-state LMFT license may be accepted only by endorsement.

(A) The applicant must ensure supervision and super-
vised experience accrued in another jurisdiction is verified by the ju-
risdiction in which it occurred and that the other jurisdiction provides
verification of supervision to the council.

(B) If an applicant has been licensed as an LMFT in
another United States jurisdiction for the two years immediately pre-
ceding the date the application is received, the supervised clinical ex-
perience requirements are considered met. If licensed for any other
two-year period, the application will be reviewed to determine whether
clinical experience requirements have been met in accordance with
council rules, 22 Texas Administrative Code, §882.1 (relating to Ap-
plication Process).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 15,
2022.

TRD-202203709

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: October 30, 2022

For further information, please call: (512) 305-7706
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TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 2. TEXAS PARKS AND
WILDLIFE DEPARTMENT

CHAPTER 58. OYSTERS, SHRIMP, AND
FINFISH

SUBCHAPTER A. STATEWIDE OYSTER
FISHERY PROCLAMATION

31 TAC §58.21

The Texas Parks and Wildlife Department (TPWD) proposes an
amendment to 31 TAC §58.21, concerning Taking or Attempting
to Take Oysters from Public Oyster Beds: General Rules.

The proposed amendment would prohibit the harvest of oysters
in Carlos Bay, Mesquite Bay, and Ayres Bay (hereafter referred
to as the Carlos-Mesquite-Ayres complex). The closure to oys-
ter harvest would protect ecologically sensitive and unique oys-
ter habitat from the negative biological impacts of increased har-
vest pressure. The proposed amendment would also temporar-
ily prohibit the harvest of oysters for two years within the bound-
ary of one restoration area in Approved Area TX-24 in the San
Antonio Bay system (Josephine's Reef, 48 acres), and within
the boundary of one restoration area in Conditionally Approved
Area TX-6 in Galveston Bay (Dollar Reef, 80.2 acres). The pro-
posed amendment would also extend the existing temporary clo-
sure for one year at three sites in Conditionally Approved Area
TX-4 in upper Galveston Bay (Trinity Sanctuary Reef, Trinity Har-
vestable Reef 1, and Trinity Harvestable Reef 2; approximately
23.0, 16.9 and 16.9 acres, respectively). The Texas Department
of State Health Services (DSHS) regulates shellfish sanitation
and designates specific areas where oysters may be harvested
for human consumption. The designation of "Approved" and
"Conditionally Approved" is determined by DSHS.

Oyster reefs in Texas have been impacted by drought, flooding,
and hurricanes (e.g. Hurricane lke, September 2008 and Hur-
ricane Harvey, August 2017; major flooding in the coastal bend
during summer/fall 2021) as well as high harvest pressure.

Because dredge harvest activities significantly reduce the
vertical relief and structural complexity of oyster reefs (Lenihan
and Peterson 1998), dredge-associated habitat degradation
can drastically reduce the ecosystem services (the economic
value of the conditions and processes through which natural
ecosystems, and the species that make them up, sustain and
fulfill human life) that are provided by the vertical relief and struc-
ture of oyster reefs, such as shoreline protection and habitat
provision (Lenihan et al. 2001). While dredging has had limited
positive impact on small, privately cultivated oyster reefs where
cultch is simultaneously placed (Mercaldo-Allen and Goldberg
2011), extensive dredging on wild (i.e., uncultivated) reefs has
often been linked to widescale loss of oyster resources, and
associated habitat loss has been linked with declines in biodi-
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versity and abundance of coastal faunal communities (Beck et
al. 2011). Reduction in vertical relief and structural complexity
can lead to increased sedimentation and decreased nutrient
availability to resident oysters as well as increased disease
prevalence (Colden et al. 2017, Beck et al. 2011), which in turn
leads to additional stress resulting in further habitat degradation
and loss of resilience. An evaluation of long-term trends in
global oyster fisheries shows that oyster fishery decline typically
begins with a loss of vertical relief and complexity as a result of
dredge related fishing practices (Beck et al. 2011).

The positive effects of protecting oyster habitat from harvest has
been well-documented in the scientific literature; larval output
and oyster density are significantly higher on restored reefs that
are protected from harvest as compared to non-restored or har-
vestable restored reefs. These non-harvested restoration sites
also have greater diversity in the size and age of oysters (Buzan
et al. 2015, Peters et al. 2017). The protection from vertical
degradation and harvest creates a protected source of brood-
stock that can enhance oyster populations in surrounding har-
vested areas (Brietburg et al. 2000). Thus, the increased recruit-
ment and live oyster abundance associated with non-harvested
restoration sites is directly linked to sustaining productive fish-
eries.

In 2017, the department closed six minor bays to oyster har-
vest (42 TexReg 6018). Those minor bays are unique in that
they are relatively shallow systems containing intertidal and shal-
low-water oyster habitat adjacent to expansive seagrass beds
and intertidal vegetation. Historically, oyster resources located
in these minor bays and shoreline areas were rarely exploited,
as commercial fishing was typically directed towards the more
profitable and efficiently harvested reef complexes in larger and
deeper waters; thus, the minor bays have functioned as de facto
spawning reserves because harvest pressure was minimal and
oyster larvae produced from these areas were available to popu-
late oyster habitat on adjacent reefs and bays. However, as oys-
ter resources became depleted on deep-water reefs, commercial
harvest effort was redirected to shallow-water reefs. The resul-
tant increase in harvest pressure and the consequent negative
impacts to sensitive habitat complexes necessitated regulatory
action to prohibit harvest in those systems.

In 2021, the department became aware of increasing harvest ef-
forts for oysters in the Carlos-Mesquite-Ayres complex, which
generated concerns with respect to the long-term impacts to
habitat within the complex. Shellfish harvest is reported to the
department by harvest area rather than bay system or individ-
ual reef system, but Mesquite Bay happens to have its own
unique harvest area designation (TX-28). The total number of
reported commercial vessels reporting harvest from Mesquite
Bay during the 2021-2022 commercial oyster season was the
highest on record (145 unique vessels compared to an average
of 51 unique vessels in license years 2015-2021). Despite rel-
atively early in-season closures for the harvest areas that make
up Mesquite (closed December 21st), Carlos (closed January
19th), and Ayres (closed January 14th) bay area complex, the
2021-2022 season accounted for 30.4% of coastwide landings
in an area that represents only 2.8% of total oyster habitat. The
season is set to open on November 1 and runs until April 30
unless in-season closure thresholds are met and the areas are
closed early by the department. The department has determined
that in terms of ecological importance and risk of habitat loss, the
harvest impacts on the Carlos-Mesquite-Ayres complex are con-
sistent with similar conditions necessitating the closure in 2017 of
the six minor bay systems mentioned previously in this preamble.

Closure of the Carlos-Mesquite-Ayres complex will allow these
reefs to serve as protected sources of broodstock that support
population of adjacent harvest areas to achieve optimum yield
on a continuing basis. Providing sustained broodstock sources
to re-seed nearby oyster reefs promotes long-term sustainabil-
ity of the resource and thus long-term viability of the commercial
oyster industry. As oyster reefs are both habitat and the source
of a harvested product, sustainable reefs are needed to ensure
the long-term health of oyster resources and the additional habi-
tat and ecosystem services they provide. The proposed amend-
ment would allow efficient enforcement efforts in the protection
of these reefs. Furthermore, the department has determined
the amount of commercial harvest experienced in this relatively
small area of oyster habitat is not sustainable for the long-term
ecosystem health of these reef complexes.

The Carlos-Mesquite-Ayres complex area is characterized by
both intertidal and deeper oyster reefs, expansive seagrass
beds, and fringing salt marsh habitats. The orientation of
the shallow reefs in the system provides protection against
erosion of the shoreline and associated wetlands as well as
sensitive seagrass habitats. The proximity of shallow water and
intertidal oyster habitat to other estuarine habitat types (e.g.,
seagrasses and marshes) is a major factor affecting macrofauna
(invertebrates that live on or in sediment or attached to hard
substrates) density and community composition (Grabowski et
al. 2005; Gain et al. 2017). Based on a wide-ranging literature
review, Grabowski et al (2012) estimated an annual value of
ecosystem services provided by oyster reefs in 2011 dollars at
a maximum of $99,421 per hectare ($40,251 per acre; using
a conversion of 2.47 acres per hectare) per year. Based on
these values, ecosystem services provided by oyster reefs in
the Carlos-Mesquite-Ayres complex are valued at a maximum
of $85,694,379 per year (2,129 acres multiplied by $40,251 per
acre). The minimum value of ecosystem services provided by
the aforementioned reefs is calculated at $4,747,670 (2,129
acres multiplied by $2,230 per acre; Grabowski et al. 2012)
with an average value of $8,899,220 (2,129 acres multiplied by
$4,180 per acre; Grabowski et al. 2012).

Seagrasses, wetlands, and oyster reefs in this area are near
Cedar Bayou and serve as critical nursery habitats for young
fish and invertebrates recruiting to the estuary (including both
red drum and blue crab) via Cedar Bayou pass (Hall et al. 2016).
The protection and continued availability of this habitat may in-
crease the growth, survival, and subsequent recruitment to the
fishery for these organisms (Byer et al. 2017; Longmire et al.
2021). This habitat can have a positive economic impact on
recreational fisheries (Grabowski et al. 2012). In 2018, the total
economic impact of saltwater sportfishing in Texas was $3.66 bil-
lion (Southwick Associates 2020). For Aransas and San Antonio
bays alone, the estimated total economic impact of recreational
fishing in 2018 was $270.8 million based on angler effort in those
areas. Protection of oyster reefs in those areas contributes to the
support of a viable sportfish population and sportfish industry.
Studies of recreational fishing opportunities resulting from the
Half Moon Reef restoration project in Matagorda Bay indicate
that the restored reef adds $691,000 to Texas' gross domestic
product each year and generates an additional $1.273 million in
annual economic activity. The restored reef also created a dozen
new jobs related to recreational fishing and $465,000 in annual
labor income (Carlton et al. 2016)

In terms of both the number of commercial oyster boats fishing in
this area and oyster landings, the Carlos-Mesquite-Ayres com-
plex experienced similar increased harvest pressure in 2016-
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2017 as the six minor bays that were closed to oyster harvest
mentioned earlier in this preamble (e.g., 1,227 vessel trips in
Mesquite Bay compared to an average of 1,037 vessel trips in
Christmas Bay in 2017). While harvest pressure in the Car-
los-Mesquite-Ayres complex declined after the record high dur-
ing the 2016-17 season, it has increased again in recent years.
During the 2021-2022 commercial oyster season, the number
of reported commercial vessel trips in Mesquite Bay (1,087 ves-
sel trips) and the total commercial harvest (28,667 sacks) are
the second highest on record. While landings on many of the
reefs in Carlos Bay and Ayres Bay cannot be independently as-
sessed because those data are aggregated into larger harvest
areas (in this case, TX- 29 and TX-25, respectively), anecdotal
observations reported by the public and department staff indi-
cate increased harvest in these systems. Further, the depart-
ment has been contacted by members of the public concerned
that the structural integrity of the habitat in this complex has been
degraded by oyster harvest effort in terms of physical structure
and vertical relief. While the department does not have long-term
monitoring data on physical habitat structure, live oyster abun-
dance can be used as a proxy for habitat health, as oyster habi-
tats are biogenic (the organisms create the habitat). Several of
the reefs within this complex have live oyster abundances that
are substantially lower than the average oyster abundance for
the entire bay system, indicating that they may have become
structurally degraded and thus a priority for protection.

Over the past year, oyster reefs in the Coastal Bend, a ge-
ographic area encompassing Corpus Christi Bay northward
through Aransas Bay, have been negatively impacted by
increased oyster mortality and the resultant impacts of com-
mercial oyster fishing pressure that has been redirected to and
concentrated on the remaining viable reef complexes. The
preferred salinity range for oysters is 14-30% (mille, or tenth of
a percent) for adults and 18-23% for egg and larval develop-
ment. Spat (juvenile oysters) settling is optimized at 16-22%
with diminishing settlement below 16% (Pattillo et. al., 1997).
Additionally, when salinities drop below 10% "limited or no
recruitment” occurs (La Peyre et al., 2013). While spawning in
Texas is likely to occur in every month except July and August,
peak spawning events occur from May to early June and again
in September and October. During the summer and fall of 2021,
many Texas estuaries experienced heavy rainfall and flooding,
which brought salinities well below the preferred range for oyster
recruitment and survival. Most notably, salinity in nearby Co-
pano Bay dropped below the 10% threshold beginning in June
2021, and its monthly average ranged from 2.7% to 7.5% from
June 2021 to December 2021. Sustained low salinity resulted in
total oyster mortality over 50% in Copano Bay during fall 2021.
Given that Copano Bay typically supported the commercial
fishing effort in this area of the coast, much of the commercial
fleet redistributed its effort to higher-salinity portions of the bay
during the 2021-2022 commercial oyster season---primarily the
Carlos-Mesquite-Ayres complex. While observed salinities in
this area were not as low as those observed in Copano Bay, they
were still sub-optimal during the fall 2021 and winter 2021-2022
timeframe (i.e., <16% from July 2021-November 2021), which
likely impacted the ability of the complex to recover from the
effects of increased harvest pressure. The significant ecological
value and sensitivity of the Carlos-Mesquite-Ayres complex,
coupled with the increasing harvest pressure, have produced
conditions consistent with those that necessitated the closure of
the six minor bay systems in 2017.

Therefore, the proposed amendment would prohibit oyster
harvest in all waters of Mesquite Bay, Carlos Bay, and Ayres
Bay from a line drawn between two points at the southern end
of Carlos Bay (28.11450, -96.92570; 28.11061, -96.88817) to a
line drawn between two points at the northern end of Ayers Bay
(28.21394, -96.81237; 28.18807, -96.79233). The proposed
amendment would affect 2,129 acres of oyster habitat (approxi-
mately 2.8% of coastwide oyster habitat). The delineation of the
closed areas will enhance enforcement efforts in the area.

The proposed temporary restoration closures will allow for the
planting of oyster cultch in the restoration areas and enough time
for those oysters to reach legal size for harvest. Oyster cultch
is the material to which oyster spat (juvenile oysters) attach in
order to create an oyster bed. The proposed temporary restora-
tion closure for the reseeding or restoration of oyster areas and
allowing the closure for two years ensures that adequate oyster
spat can be recruited to the reef and allows enough time so that
when the reef is reopened it will provide opportunity to harvest.
Closing areas temporarily for reseeding or restoration supports
the long-term sustainability of the oyster fishery while achieving
optimum yield on a continuing basis. Allowing adequate time to
ensure both growth and structure of the reef provides for longer
term benefits to the fishery when the reef is reopened for harvest,
provides benefits to adjacent reef areas in the terms of brood-
stock during the temporary protection, and considers the eco-
nomic costs to ensure that restoration efforts are successful. As
oyster reefs serve as both habitat and the source of harvested
product, sustainable reefs are needed to ensure the long-term
health of oyster resources and the additional habitat and ecosys-
tem services they provide. The department has determined that
efficient enforcement of the proposed amendment will be possi-
ble.

Oyster reefs in Texas have been impacted due to drought, flood-
ing, and hurricanes (Hurricane Ike, September 2008 and Hurri-
cane Harvey, August 2017), as well as high harvest pressure.
The department's oyster habitat restoration efforts to date have
resulted in a total of approximately 1,705 acres of oyster habitat
returned to productive habitat within these bays.

House Bill 51 (85th Legislature, 2017) included a requirement
that certified oyster dealers re-deposit department-approved
cultch materials in an amount equal to thirty percent of the
total volume of oysters purchased in the previous license year.
Funds and materials generated from House Bill 51 are expected
to be used to restore at least 24 acres on Josephine's Reef in
2022.

Oyster abundance on this reef has severely declined over time,
and average oyster abundance on Josephine's Reef is now
substantially lower than other reefs in the San Antonio Bay
system based on an assessment of TPWD resource monitoring
data. The portion of Josephine's Reef selected for restoration is
characterized by degraded substrates. The restoration activities
will focus on establishing stable substrate and providing suitable
conditions for spat settlement and oyster bed development.

Construction of the Houston Ship Channel Expansion Channel
Improvement Project (HSC ECIP) will result in unavoidable ad-
verse impacts to oyster reefs. During the Final Integrated Fea-
sibility Report - Environmental Impact Statement for the HSC
ECIP, mitigation was proposed in the form of restoring oyster
reefs in Galveston Bay to compensate for the loss of habitat from
the channel modifications. Two mitigation sites, Dollar Reef and
San Leon Reef, were selected in coordination with appropriate
resource agencies. Both sites were impacted by Hurricane lke
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and have been the focus of TPWD efforts to restore reef in the
bay.

The Dollar Reef Mitigation Site was recently constructed and
completed under a contract awarded by the United States Army
Corps of Engineers (USACE). The mitigation site consists of
three oyster pads consisting of one 13.0-acre oyster pad (Dol-
lar Reef Mitigation Pad A-1), one 17.4-acre oyster pad (Dollar
Reef Mitigation Pad A-2), and one 14.2-acre oyster pad (Dollar
Reef Mitigation Pad A-3). The pads are spaced approximately
800 feet apart and are oriented in a northeast-to-southwest direc-
tion. Portions of the mitigation site are within restricted harvest
areas as defined by DSHS Order Number MR-1743, while the
remaining area is within a conditionally approved area (TX-6);
The restricted harvest areas are not included in the closure re-
quest.

The three sites in Galveston Bay TX-6 (Trinity Sanctuary Reef,
Trinity Harvestable Reef 1, and Trinity Harvestable Reef 2) were
temporarily closed in November 2020 in preparation for restora-
tion, which was completed in January 2021. Abundant rainfall in
the late spring and early summer of 2021 caused salinity to be
unfavorably low in the area, which negatively impacted oyster
recruitment to the restored reefs. No live oysters or spat were
collected at any of the three sites during April and July 2021;
a few live oysters were observed in November 2021. By Jan-
uary 2022, oysters had begun recruiting to the restoration sites
with increased abundance, but these oysters have not yet had a
chance to grow to maturity; as of April 2022, 100% of the sam-
pled oysters were below market size. An additional year of clo-
sure will allow the oysters that have recruited to the restoration
site to grow to maturity.

Dakus Geeslin, Deputy Director, Coastal Fisheries Division, has
determined that for each of the first five years that the rule as
proposed is in effect, there will be no fiscal implications to state
or local governments as a result of administering or enforcing
the rule.

Mr. Geeslin also has determined that for each of the first five
years that the rule as proposed is in effect, the public benefit an-
ticipated as a result of enforcing or administering the proposed
rule will be the dispensation of the agency's statutory duty to pro-
tect and conserve the fisheries resources of this state; the duty
to equitably distribute opportunity for the enjoyment of those re-
sources among the citizens; the execution of the commission's
policy to maximize recreational opportunity within the precepts
of sound biological management practices; the protection of a
reef complex to preserve a continuing supply of oyster larvae to
colonize oyster habitat and to provide various ecosystem ser-
vices within the bay system; and to provide, within the precepts
of sound biological management, optimum yield to the oystering
industry.

The public benefit of protection of the Carlos-Mesquite-Ayres
complex area is protection of an area characterized by both
intertidal and deeper oyster reefs, expansive seagrass beds,
and fringing salt marsh habitats. The orientation of the shallow
reefs in the system provides protection against erosion of the
shoreline and associated wetlands as well as sensitive seagrass
habitats. The ecosystem services provided by oyster reefs in
the Carlos-Mesquite-Ayres complex are valued at a maximum
of $85,694,379 per year (2,129 acres multiplied by $40,251 per
acre; Grabowski et al. 2012). The minimum value of ecosystem
services provided by the aforementioned reefs is calculated
at $4,747,670 (2,129 acres multiplied by $2,230 per acre;
Grabowski et al. 2012) with an average value of $8,899,220

(2,129 acres multiplied by $4,180 per acre; Grabowski et al.
2012).

Healthy oyster reefs provide habitat for sportfish populations that
can increase growth and recruitment to these areas, thus creat-
ing more opportunities for recreational fishing. While the depart-
ment is unable to evaluate the exact economic effect that closing
the Carlos-Mesquite-Ayres complex to commercial oyster har-
vest will have on recreational fishing in the area, it is important
to note the large impact recreational saltwater fishing has on the
state's economy. In 2018, the total economic impact coastwide
for saltwater sportfishing was $3.66 billion, worth $3.96 billion in
2021 when adjusted for inflation (Southwick Associates 2020).
Using angler effort data to assign proportional impacts for San
Antonio and Aransas Bays only, Texas anglers spent $141.6 mil-
lion in retail sales ($153.4 million in 2021 dollars), creating $75.1
million in salaries and wages ($81.4 million in 2021 dollars). The
total economic impact from recreational fishing in San Antonio
and Aransas bays in 2018 was estimated to be $237.7 million
($257.5 million in 2021 dollars). These impacts are likely under-
estimates as they only account for anglers that live in Texas and
not those who travel from out-of-state to fish Texas bays.

Under provisions of Government Code, Chapter 2006, a state
agency must prepare an economic impact statement and a regu-
latory flexibility analysis for a rule that may have an adverse eco-
nomic effect on small businesses, micro-businesses, and rural
communities. As required by Government Code, §2006.002(g),
the Office of the Attorney General issued guidelines to assist
state agencies in determining a proposed rule's potential ad-
verse economic impact on small business or rural economies.
Those guidelines, updated in 2017, state that an agency need
only consider a proposed rule's "direct adverse economic im-
pacts" to small businesses and rural communities to determine
if any further analysis is required. For that purpose, the depart-
ment considers "direct economic impact" to mean a requirement
that would directly impose recordkeeping or reporting require-
ments; impose taxes or fees; result in lost sales or profits; ad-
versely affect market competition; or require the purchase or
modification of equipment or services.

To ensure that this analysis captures every small or micro-busi-
ness affected by the proposed rules, the department assumes
that most, if not all persons who hold a commercial oyster license
qualify as small or micro-businesses. Department data indicate
that there are currently 545 valid commercial oyster licenses in
Texas.

Regarding the closure of the Carlos-Mesquite-Ayres complex,
the department has determined that there will be adverse eco-
nomic effects on small businesses, micro-businesses, and per-
sons required to comply. The proposed rule would affect persons
licensed by the department to harvest and sell oysters taken
from public water. To evaluate the potential reduction in har-
vest resulting from the proposed closure of the Carlos-Mesquite-
Ayres Bay complex, historical trends in commercial oyster har-
vest, ex-vessel (dockside, or first sale) value of harvest, and
number of commercial oyster vessels reporting were examined
for each of these areas. While the Mesquite Bay portion of
this complex is its own shellfish harvest area (TX-28), the oys-
ter reefs within the Carlos Bay and Ayres Bay portion of this
complex make up 54.9% and 41.3% (respectively) of the oys-
ter reefs within the larger shellfish harvest areas in which they
are located (TX-29 and TX-25, respectively). The three-year
average (license years 2019-2021) of commercial oyster har-
vest in Mesquite Bay (TX-28) constitutes 1.0% of the coastwide
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public season harvest (7,252 sacks). This harvest equates to a
three-year average ex-vessel value of $254,021 (1.0% of coast-
wide value) for a three-year average of 71 commercial oyster
boats reporting landings in Mesquite Bay, which equates to an
ex-vessel value loss of approximately $3,557 per reporting ves-
sel (Mesquite Bay portion only); however, the department notes
that production can be highly variable, as shown in data from
the 2016-2017 commercial oyster season, in which harvest from
Mesquite Bay produced a record 34,588 sacks, which equates
to $1,238,309 ex-vessel value for 113 commercial oyster boats.
The 2021-2022 commercial oyster season (License Year (LY)
2022) was also a year of very high landings in Mesquite Bay
(second highest s on record) despite a much-shortened sea-
son. Landings for LY 2022 were 28,667 sacks, which equates to
$1,256,290 ex-vessel value for 145 commercial oyster boats.

Over the same period (i.e., license years 2019-2021), TX-29
(which contains the Carlos Bay portion of the proposed closure
area) experienced a three-year average commercial oyster
harvest of 31,758 (4.5% of coastwide landings), which equates
to a $1,200,911 average ex-vessel value (4.5% of coastwide
value) for an average of 129 commercial oyster boats. Similar
to Mesquite Bay, the 2016-2017 commercial oyster season pro-
duced the highest landings on record for TX-29 (82,437 sacks),
which equates to a $2,884,905 ex-vessel value for 179 oyster
vessels. The 2021-2022 commercial oyster season (LY 2022)
was also a high year for harvest in TX-29 (second-highest on
record) with 79,537 sacks landed, which equates to $3,491,888
ex-vessel value for 260 commercial oyster boats. At the current
time harvest data is not reported in a way that would allow for
geospatial analysis of harvest or harvest effort on a per-boat
basis; therefore, the department for this analysis assumes that
landings, ex-vessel value, and number of oyster boat are dis-
tributed proportionally to the amount of oyster reef throughout
TX-29. Given that 54.9% of the oyster reef in TX-29 is contained
in the proposed Carlos Bay closure area, the three-year (license
years 2019-2021) average landings, ex-vessel value, and
number of oyster boats associated with the Carlos Bay portion
of the proposed closure area would be 17,435 sacks (2.5% of
coastwide landings) with an ex-vessel value of $659,300 (2.5%
of coastwide ex-vessel value) for 71 vessels.

Lastly, over the same period (i.e., license year 2019-2021),
TX-25 (which contains the Ayres Bay portion of the proposed
closure area) experienced a three-year average commercial
oyster harvest of 111,041 sacks (14.9% of coastwide landings),
which equates to a three-year average of $3,969,931 ex-vessel
value (14.7% of coastwide ex-vessel value) for an average of
271 commercial oyster boats. The 2019-2020 commercial oys-
ter season produced a record-high harvest of 139,821 sacks,
which equates to $5,449,091 ex-vessel value for 336 oyster
vessels. For this analysis, the department again assumes that
landings, ex-vessel value, and number of oyster boats are dis-
tributed proportionally to the amount of oyster reef throughout
TX-25. Given that 41.3% of the oyster reef in TX-25 is contained
in the proposed Ayres Bay closure area, the three-year (license
years 2019-2021) average landings, ex-vessel value, and
number of oyster boats associated with the Ayres Bay portion
of the proposed closure area would be 45,859 sacks (6.1%
of coastwide landings) with an ex-vessel value of $1,639,581
(6.1% of coastwide ex-vessel value) for 112 vessels.

The department estimates (based on the LY 2019-2021 three-
year average) that in total the proposed closure of the Carlos-
Mesquite-Ayres complex (adjusted proportionally to account for
oyster reef) would result in total landings, ex-vessel value, and

oyster boats reporting landings of 70,547 sacks (9.6% of coast-
wide landings) with an ex-vessel value of $2,552,903 for 213
vessels. On that basis, the department estimates that the ad-
verse economic impact to small and micro businesses as a result
of the rules would be $11,985 per vessel ($2,552,903 ex-ves-
sel value / 213 reporting vessels). For contrast and to illustrate
the variability of the data, the result in total landings, ex-ves-
sel value, and oyster boats reporting landings for the Carlos-
Mesquite-Ayres complex (adjusted proportionally to account for
oyster reef) for LY 2022 was 94,608 sacks (30.4% of coastwide
landings) with an ex-vessel value of $4,137,683 for 222 vessels.
This represents the highest landings on record for this complex.

The department is required to determine if there are any direct
adverse economic impacts to rural communities. The depart-
ment has determined that there will be no directimpacts because
the rule as proposed directly regulates only those persons en-
gaged in harvest activities under a commercial oyster license
and does not regulate any community or impose a direct cost,
such as a fee, to a local government; however, the department
is aware that there may be indirect impacts resulting from dimin-
ished commercial harvest. For further information and resources
related to indirect economic impacts, visit the TPWD website at
www.tpwd.texas.gov.

The department considered several alternatives to achieve the
goals of the proposed rule while reducing adverse economic im-
pacts to small businesses, micro-businesses, and rural commu-
nities.

One alternative considered was to maintain the status quo.
This alternative was rejected because the department has
determined that the current level of harvest in the Car-
los-Mesquite-Ayres complex is unsustainable and to allow
harvest to continue at the current rate would be to fail to fulfill the
department's statutory and regulatory responsibility to protect
oyster resources, and by extension, other biologically intercon-
nected systems and fisheries resources in this area. Failure to
act would lead to continued oyster reef habitat degradation and
reduction of ecosystem services the reef complexes provide to
the area.

A second alternative was to prohibit the take of oysters in smaller
areas or restrict the prohibition to a single bay system. The de-
partment rejected this alternative because the majority of sensi-
tive and at-risk oyster reefs in this area occur where these bays
converge; a closure in a smaller area or a single bay would not
be sufficient to arrest or reverse the current negative impacts to
oyster resources in the reef complex.

Another alternative considered was to calculate a maximum sus-
tainable harvest value for the reef complex and allocate that
value to licensees on a per-vessel quota basis. This alternative
was rejected because this would not prevent concentration of
harvest effort and resultant habitat degradation, would interfere
with the optimum yield for the oystering industry by fracturing and
fragmenting harvest efforts, would require development of some
sort of system for fair allocation of opportunity (which could be
problematic), and finally, would be difficult to enforce.

Regarding the temporary closure of sites for oyster restoration,
the department has determined that because the areas desig-
nated for closure have been degraded to the extent that they no
longer support sustainable commercial harvest, the closures af-
fected by the proposed rule will not result in direct adverse eco-
nomic impacts to any small business, microbusiness, or rural
community. The department does note, however, that numerous
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areas previously closed temporarily to harvest for restoration ac-
tivities (South Redfish Reef, Texas City 1, Texas City 2, Hanna's
Reef, and Middle Reef), are now home to healthy populations of
oysters that have reached legal size and may be harvested by
both recreational and commercial users.

The department has not drafted a local employment impact
statement under the Administrative Procedures Act, §2001.022,
as the agency has determined that the rule as proposed will not
directly or generally impact local economies.

The department has determined that Government Code,
§2001.0225 (Regulatory Analysis of Major Environmental
Rules), does not apply to the proposed rule.

The department has determined that there will not be a taking of
private real property, as defined by Government Code, Chapter
2007, as a result of the proposed rule.

The department has determined that the proposed rule is consis-
tent with the applicable provisions of Natural Resources Code,
Chapter 33, regarding the Management of Coastal Public Land
and 31 TAC §505.11, regarding Actions and Rules Subject to the
Coastal Management Program.

In compliance with the requirements of Government Code,
§2001.0221, the department has prepared the following Govern-
ment Growth Impact Statement (GGIS). The rule as proposed,
if adopted, will neither create nor eliminate a government pro-
gram; not result in an increase or decrease in the number of
full-time equivalent employee needs; not result in a need for
additional General Revenue funding; not affect the amount of
any fee; not create a new regulation; will expand an existing
regulation (by creating new area closures); neither increase nor
decrease the number of individuals subject to regulation; and
not positively or adversely affect the state's economy.

Comments on the proposed rule may be submitted to Dr.
Tiffany Hopper, Texas Parks and Wildlife Department, 4200
Smith School Road, Austin, Texas 78744; (512) 389-8575;
email: cfish@tpwd.texas.gov, or via the department website at
www.tpwd.texas.gov.

The amendment is proposed under Parks and Wildlife Code,
§76.301, which authorizes the commission to regulate the taking,
possession, purchase and sale of oysters, including prescribing
the times, places, conditions, and means and manner of taking
oysters, and §76.115, which authorizes the commission to close
an area to the taking of oysters when the commission finds that
area is being overworked or damaged or the area is to be re-
seeded or restocked.

The proposed amendment affects Parks and Wildlife Code,
Chapter 76.

§58.21. Taking or Attempting to Take Oysters from Public Oyster
Beds: General Rules.
(a) - (b) (No change.)

(c) Area Closures.

(1) (No change.)
(2) No person may take or attempt to take oysters within

an area described in this paragraph. [The provisions of subparagraphs
AYD-(v) and (C) of this paragraph cease effect on November 1;2022.]
The provisions of subparagraphs (A)(i)-(vi) (A - €viid) ] and (B)
of this paragraph cease effect on November 1, 2023. The provisions of
subparagraph (A)(vii) and (C) cease on November 1, 2024.

(A) Galveston Bay.

boundaries of a line beginning at 29° 29' 14.7"N, 94° 40' 01.0"W
29487421°N;  -94.666944°W: corner marker buoy A); thenee;
to 29° 29" 14.8"N, 94° 39' 52.3"W (29.48745°N, -94.664525°W;
corner marker buey B); thenee to 29° 29' 08 1"'N; 94° 39' 52 2"W
@94855%%-%66449%69%%&%@@}%&%%@%
29" 08.0"N, 94° 40' 00.9"W 5 -94.666915°W: corner
maﬂeerbaeyB}aﬂd%heﬂeebaek%eeemermaﬂeerbueyA—]

() Resignation Reef  The area within the
boundaries of a line beginning at 29° 28' 54.3"N; 94° 52' 23.6"W
29481741°N; -94.873234°W: corner marker buoy A); thenece; to
20° 28' 49.3"N, 94° 52' 354"W (29.480370°N, -94.876513°W:
corner marker buey B); thenee to 29° 28' 39.5"N; 94° 52! 27.5"W
29:477627°N; -94.874316°W-: corner marker buoy ©); thenee to 29°
28" 47.7"N, 94° 52' 18.1"W (29.479921°N, -94.871687°W; corner
marker buoy D); and thenece back to corner marker buoy A}

(i) [Gi)] Trinity Sanctuary Reef. The area within
the boundaries of a line beginning at 29° 38' 26.2"N, 94° 51' 53.1"W
(29.640616°N, -94.864753°W; corner marker buoy A); thence, to
29° 38' 22.9"N, 94° 51' 48.7"W (29.639701°N, -94.863539°W;
corner marker buoy B); thence to 29° 38' 17.9"N, 94° 51' 49.8"W
(29.638304°N, -94.863857°W; corner marker buoy C); thence to
29° 38" 13.2"N, 94° 51' 50.1"W (29.636994°N, -94.863926°W,
corner marker buoy D); thence to 29° 38' 10.1"N, 94° 51' 53.2"W
(29.636131°N, -94.864777°W; corner marker buoy E); thence to 29°
38" 17.1"N, 94° 52' 01.3"W (29.638092°N, -94.867041°W; corner
marker buoy F); and thence back to corner marker buoy A.

(ii) [6w¥)] Trinity Harvestable Reef 1. The area
within the boundaries of a line beginning at 29° 38' 56.2"N, 94° 51'
34.4"W (29.648936°N, -94.859552°W; corner marker buoy A); thence,
to 29° 38' 58.8"N, 94° 51' 29.5"W (29.649673°N, -94.858202°W;
corner marker buoy B); thence to 29° 38' 55.4"N, 94° 51' 27.1"W
(29.648733°N, -94.857531°W; corner marker buoy C); thence to
29° 38" 56.7"N, 94° 51' 24.8"W (29.649075°N, -94.856906°W,
corner marker buoy D); thence to 29° 38' 50.5"N, 94° 51' 20.5"W
(29.647369°N, -94.855690°W; corner marker buoy E); thence to 29°
38' 46.8"N, 94° 51' 27.7"W (29.646345°N, -94.857704°W; corner
marker buoy F); and thence back to corner marker buoy A.

iii) [€» ] Trinity Harvestable Reef 2. The area
within the boundaries of a line beginning at 29° 36' 47.0"N, 94° 52'
23.7"W (29.613063°N, -94.873269°W; corner marker buoy A); thence,
to 29° 36' 37.2"N, 94° 52' 22.9"W (29.610327°N, -94.873046°W;
corner marker buoy B); thence to 29° 36' 36.7"N, 94° 52' 31.1"W
(29.610187°N, -94.875306°W; corner marker buoy C); thence to 29°
36' 46.5"N, 94° 52' 31.9"W (29.612924°N, -94.875529°W; corner
marker buoy D); and thence back to corner marker buoy A.

(iv) [¢vD)] Dollar Reef. The area within the bound-
aries of a line beginning at 29° 27' 30.44" N, 94° 52' 03.23" W
(29.458456°N, -94.867565°W, corner marker buoy A); thence, to
29° 27' 32.83" N, 94° 51' 59.91" W (29.459121°N, -94.866643°W,
corner marker buoy B); thence, to 29° 27' 29.13" N, 94° 51' 52.67"
W (29.458094°N, -94.864632°W, corner marker buoy C); thence, to
29° 27" 15.67" N, 94° 51' 53.44" W (29.454535°N, -94.864846°W,
corner marker buoy D); thence, to 29° 27' 04.04" N, 94° 52' 08.47"
W (29.451124°N, -94.869021°W, corner marker buoy E); and thence
back to corner marker buoy A.

(v) [€évi] North Todd's Dump Reef. The area within
the boundaries of a line beginning at 29° 30' 33.76" N, 94° 53' 17.07"
W (29.509379°N, -94.888077°W, corner marker buoy A); thence, to
29°30'27.89" N, 94° 53'44.39" W (29.507749°N, -94.895666°W, cor-
ner marker buoy B); thence, to 29° 30' 17.10" N, 94° 53' 41.73" W
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(29.504752°N, -94.894926°W, corner marker buoy C); thence, to 29°
30'23.60" N, 94° 53' 12.46" W (29.506556°N, -94.886797°W, corner
marker buoy D); and thence back to corner marker buoy A.

(vi) [€vii)] Pepper Grove Reef - Middle Site. The
area within the boundaries of a line beginning at 29° 29' 15.83" N
94°40' 01.01" W (29.487733° N, -94.666948° W, corner marker buoy
A); thence, to 29° 29' 15.93" N, 94° 39' 52.30" W (29.487760° N
-94.66453° W, corner marker buoy B); thence, to 29° 29' 14.81" N
94° 39' 52.28" W (29.487450° N, -94.664525° W, corner marker buoy
C); thence, to 29° 29' 14.71" N, 94° 40' 00.99" W (29.487422° N
-94.666944° W, corner marker buoy D); and thence back to corner
marker buoy A.

(vii) Dollar Reef HSE Mitigation Site. The area
within the boundaries of a line beginning at 29° 27' 22.92" N, 94°
53' 46.44" W (29.456367° N, -94.896233° W, corner marker buoy
A); thence to, 29° 27' 13.62" N, 94° 53' 23.80" W (29.453784° N
-94.889944° W, corner marker buoy B); thence to, 29° 26' 51.77"
N, 94° 53' 40.51" W (29.447713° N, -94.894587° W, corner marker
buoy C); thence to, 29° 27' 18.96" N, 94° 53' 49.96" W (29.455265°
N, -94.897211° W, corner marker buoy D); and thence back to corner

marker buoy A.
(B) (No change.)

(C) Espiritu Santo Bay- Josephine's Reef. The area
within the boundaries of a line beginning at 28° 18' 42.6"N, 96° 35'
48.9"W (28.311833°N, -96.596916°W; corner marker buoy A); thence,
to 28° 18' 34.7"N, 96° 35' 42.0"W (28.309651°N, -96.594988°W,
corner marker buoy B); thence to 28° 18' 22.1"N, 96° 36' 00.3"W
(28.306142°N, -96.600075°W; corner marker buoy C); thence to 28°
18' 30.0"N, 96° 36' 07.2"W (28.308324°N, -96.602004°W; corner
marker buoy D); and thence back to corner marker buoy A.

the boundaries of a line beginning at 28° 06' 17.9"N, 97° 00' 25.6"W
28104990°N; -97.007128°W: corner marker buoy A); thenece; to
282 06" 06.1"N, 97° 00' 12.7"W (28.101691°N, -97.003527°W:
corner marker buey B): thenece to 28° 06' 20.45"N; 96° 59' 55.9"W
28-105682°N; -96:998876°W: eorner marker buoy ©); thenee to 28°
06' 32.3"N, 97° 00" 08.9"W (28.108981°N, -97.002476°W; corner
marker buoy D); and thenee baek to corner marker buoy A

(D)- () (No change.)
(J)  Mesquite Bay, Aransas and Calhoun counties.

(K) Carlos Bay, Aransas County. The area within the
boundaries of Carlos Bay from the border of Mesquite Bay to a line be-
ginning at 28°06' 52.19", 96° 55' 32.52" (28.11450° N, -96.92570° W)
and ending at 28° 06' 38.19", 96° 53' 17.41" (28.11061° N, -96.88817°

W).

(L) Ayres Bay, Calhoun County. The area within the
boundaries of Ayres Bay from the border of Mesquite Bay to a line
beginning at 28° 12'50.18", 96° 48'44.53" (28.21394°N, -96.81237°W)
and ending at 28° 11' 17.05", 96° 47' 32.38" (28.18807° N, -96.79233°

W).

(M) [P)] Areas along all shorelines extending 300 feet
from the water's edge, including all oysters (whether submerged or not)
landward of this 300-foot line.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 19,
2022.

TRD-202203771

James Murphy

General Counsel

Texas Parks and Wildlife Department

Earliest possible date of adoption: October 30, 2022
For further information, please call: (512) 389-4775

¢ L4 ¢
TITLE 34. PUBLIC FINANCE

PART 1. COMPTROLLER OF PUBLIC
ACCOUNTS

CHAPTER 9. PROPERTY TAX ADMINISTRA-
TION
SUBCHAPTER L
34 TAC §9.4009

The Comptroller of Public Accounts proposes amendments to
§9.4009, concerning appraisal of recreational, park, and scenic
land. These amendments are to reflect updates and revisions
to the guidelines for the appraisal of recreational, park, and
scenic land. The proposed updated manual may be viewed
at https://comptroller.texas.gov/taxes/property-tax/rules/in-
dex.php.

VALUATION PROCEDURES

The amendments update and revise the April 2016 guidelines for
the appraisal of recreational, park, and scenic land. The manual
sets forth the methods to apply and the procedures to use in
appraising land used for recreational, park, or scenic land under
Tax Code, Chapter 23, Subchapter F.

Generally, the substantive changes to the manual reflect statu-
tory changes. The manual is updated throughout to reflect
changes in the rollback period and the elimination of the annual
interest rate component from the calculation of the rollback tax
in response to House Bill 3833, 87th Legislature, R.S. (2021). In
addition, the updated manual adds interest to the rollback tax if it
becomes delinquent. The manual is also updated throughout to
reflect changes to the application process and added deadlines
to implement Senate Bill 63, 87th Legislature, R.S. (2021).

Brad Reynolds, Chief Revenue Estimator, has determined that
during the first five years that the proposed amended rule is in ef-
fect, the rule: will not create or eliminate a government program;
will not require the creation or elimination of employee positions;
will not require an increase or decrease in future legislative ap-
propriations to the agency; will not require an increase or de-
crease in fees paid to the agency; will not increase or decrease
the number of individuals subject to the rules' applicability; and
will not positively or adversely affect this state's economy.

Mr. Reynolds also has determined that the proposed amend-
ments would have no significant fiscal impact on the state gov-
ernment, units of local government, or individuals. The proposed
amended rule would benefit the public by conforming the rule to
current statute and improving the clarity and implementation of
the section. There would be no significant anticipated economic
cost to the public. The proposed amended rule would have no
fiscal impact on small businesses or rural communities.
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You may submit comments on the proposal to Shannon Murphy,
Director, Property Tax Assistance Division, P.O. Box 13528,
Austin, Texas 78711 or to the email address: ptad.rulecom-
ments@cpa.texas.gov. The comptroller must receive your
comments no later than 30 days from the date of publication of
the proposal in the Texas Register.

These amendments are proposed under Tax Code, §5.05 (Ap-
praisal Manuals and Other Materials) and §23.83 (Appraisal of
Restricted Land), which authorize the comptroller to prepare and
issue publications relating to the appraisal of property and pro-
mulgate rules specifying the methods to apply and the proce-
dures to use in appraising recreational, park, and scenic land for
ad valorem tax purposes.

These amendments implement Tax Code, Chapter 23, Subchap-
ter F.

$9.4009. Appraisal of Recreational, Park, and Scenic Land.

Adoption of the "Guidelines for the Appraisal of Recreational, Park,
and Scenic Land." These guidelines specify the methods to apply and
the procedures to use in appraising land that qualifies for special ap-
praisal as recreational, park, and scenic land. Appraisal districts are
required to follow the procedures and methods set out in these guide-
lines. The Comptroller of Public Accounts adopts by reference the
Guidelines for the Appraisal of Recreational, Park, and Scenic Land
dated June 2022. The guidelines are accessible on our website. Copies
of the guidelines can be obtained from the Comptroller of Public Ac-
counts, Property Tax Assistance Division, P.O. Box 13528, Austin,
Texas 78711-3528. Copies also may be requested by calling our toll-
free number 1-800-252-9121. In Austin, call (512) 305-9999.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 16,
2022.

TRD-202203720

Victoria North

General Counsel for Fiscal and Agency Affairs
Comptroller of Public Accounts

Earliest possible date of adoption: October 30, 2022
For further information, please call: (512) 475-2220

¢ ¢ ¢
34 TAC §9.4010

The Comptroller of Public Accounts proposes amendments to
§9.4010, concerning appraisal of public access airport property.
These amendments are to reflect updates and revisions to the
guidelines for the appraisal of public access airport property. The
proposed updated manual may be viewed at https://comptrol-
ler.texas.gov/taxes/property-tax/rules/index.php.

The amendments update and revise the May 2016 guidelines
for the appraisal of public access airport property. The manual
sets forth the methods to apply and the procedures to use in
appraising property that qualifies for special appraisal as public
access airport property under Tax Code, Chapter 23, Subchapter
G.

Generally, the substantive changes to the manual reflect statu-
tory changes. The manual is updated throughout to reflect
changes in the rollback period and the elimination of the annual

interest rate component from the calculation of the rollback tax
in response to House Bill 3833, 87th Legislature, R.S. (2021). In
addition, the updated manual adds interest to the rollback tax if it
becomes delinquent. The manual is also updated throughout to
reflect changes to the application process and added deadlines
to implement Senate Bill 63, 87th Legislature, R.S. (2021).

Brad Reynolds, Chief Revenue Estimator, has determined that
during the first five years that the proposed amended rule is in ef-
fect, the rule: will not create or eliminate a government program;
will not require the creation or elimination of employee positions;
will not require an increase or decrease in future legislative ap-
propriations to the agency; will not require an increase or de-
crease in fees paid to the agency; will not increase or decrease
the number of individuals subject to the rules' applicability; and
will not positively or adversely affect this state's economy.

Mr. Reynolds also has determined that the proposed amend-
ments would have no significant fiscal impact on the state gov-
ernment, units of local government, or individuals. The proposed
amended rule would benefit the public by conforming the rule to
current statute and improving the clarity and implementation of
the section. There would be no significant anticipated economic
cost to the public. The proposed amended rule would have no
fiscal impact on small businesses or rural communities.

You may submit comments on the proposal to Shannon Murphy,
Director, Property Tax Assistance Division, P.O. Box 13528,
Austin, Texas 78711 or to the email address: ptad.rulecom-
ments@cpa.texas.gov. The comptroller must receive your
comments no later than 30 days from the date of publication of
the proposal in the Texas Register.

These amendments are proposed under Tax Code, §5.05 (Ap-
praisal Manuals and Other Materials) and §23.93 (Appraisal of
Restricted Land), which authorize the comptroller to prepare and
issue publications relating to the appraisal of property and pro-
mulgate rules specifying the methods to apply and the proce-
dures to use in appraising public access airport property for ad
valorem tax purposes.

These amendments implement Tax Code, Chapter 23, Subchap-
ter G.

§9.4010. Appraisal of Public Access Airport Property.

Adoption of the "Guidelines for the Valuation of Public Access Airport
Property." These guidelines specify the methods to apply and the pro-
cedures to use in appraising property that qualifies for special appraisal
as public access airport property. Appraisal districts are required to
follow the procedures and methods set out in these guidelines. The
Comptroller of Public Accounts adopts by reference the Guidelines for
the Valuation of Public Access Airport Property dated June 2022. The
guidelines are accessible on our website. Copies of the guidelines can
be obtained from the Comptroller of Public Accounts, Property Tax As-
sistance Division, P.O. Box 13528, Austin, Texas 78711-3528. Copies
also may be requested by calling our toll-free number 1-800-252-9121.
In Austin, call (512) 305-9999.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 16,
2022.

TRD-202203721
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Victoria North

General Counsel for Fiscal and Agency Affairs
Comptroller of Public Accounts

Earliest possible date of adoption: October 30, 2022
For further information, please call: (512) 475-2220

¢ ¢ ¢

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 13. TEXAS COMMISSION ON
FIRE PROTECTION

CHAPTER 401. ADMINISTRATIVE PRACTICE
AND PROCEDURE

The Texas Commission on Fire Protection (commission) pro-
poses amendments to 37 Texas Administrative Code Chapter
401, Administrative Practice and Procedure, §§401.3, 401.5,
401.7,401.11, 401.13, 401.19, 401.21, 401.41, 401.59, 401.61,
401.63, 401.105, 401.119, 401.127 and 401.129, concerning
proposed title change from Executive Director to Agency Chief.

BACKGROUND AND PURPOSE

The purpose of the proposed title change is to reflect the new
title of the head of agency.

FISCAL NOTE IMPACT ON STATE AND LOCAL GOVERN-
MENT

There is no impact on state and local government.
PUBLIC BENEFIT AND COST NOTE

There is no impact on public benefit and cost note.
LOCAL ECONOMY IMPACT STATEMENT

There is no anticipated effect on the local economy for the first
five years that the proposed amendments are is in effect; there-
fore, no local employment impact statement is required under
Texas Government Code §2001.022 and 2001.024(a)(6).

ECONOMIC IMPACT ON SMALL BUSINESSES, MICRO-BUSI-
NESSES AND RURAL COMMUNITIES

Mr. Wisko has determined there will be no impact on rural com-
munities, small businesses, or micro-businesses as a result of
implementing these amendments. As a result, the commission
asserts that the preparation of an economic impact statement
and a regulatory flexibility analysis, as provided by Texas Gov-
ernment Code §2006.002, is not required.

GOVERNMENT GROWTH IMPACT STATEMENT

The agency has determined under Texas Government Code
§2006.0221 that during the first five years the amendments are
in effect:

(1) the rules will not create or eliminate a government program;

(2) the rules will not create or eliminate any existing employee
positions;

(3) the rules will not require an increase or decrease in future
legislative appropriation;

(4) the rules will result in a decrease in fees paid to the agency
by reducing the fees collected for certification renewals;

(5) the rules will not create a new regulation;
(6) the rules will not expand a regulation;

(7) the rules will not increase the number of individuals subject
to the rule; and

(8) the rules are not anticipated to have an adverse impact on
the state's economy.

TAKINGS IMPACT ASSESSMENT

The commission has determined that no private real property
interests are affected by this proposal and this proposal does
not restrict, limit, or impose a burden on an owner's rights to
his or her private real property that would otherwise exist in the
absence of government action. As a result, this proposal does
not constitute a taking or require a takings impact assessment
under Texas Government Code §2007.043.

COSTS TO REGULATED PERSONS
There is no impact on costs to regulated persons.
ENVIRONMENTAL IMPACT STATEMENT

The commission has determined that the proposed amend-
ments do not require an environmental impact analysis because
the amendments are not major environmental rules under Texas
Government Code §2001.0225.

REQUEST FOR PUBLIC COMMENT

Comments regarding the proposed amendments may be sub-
mitted, in writing, within 30 days following the publication of this
notice in the Texas Register, to Michael Wisko, Executive Direc-
tor, Texas Commission on Fire Protection, P.O. Box 2286, Austin,
Texas 78768 or e-mailed to amanda.khan@tcfp.texas.gov.

SUBCHAPTER A. GENERAL PROVISIONS
AND DEFINITIONS

37 TAC §§401.3, 401.5, 401.7, 401.9, 401.11, 401.13
STATUTORY AUTHORITY

The amended rule is proposed under Texas Government Code,
§419.008, which authorizes the commission to adopt or amend
rules to perform the duties assigned to the commission. The
rule is also proposed under Texas Government Code §419.026,
which authorizes the commission to adopt rules establishing fees
for certifications.

CROSS REFERENCE TO STATUTE

No other statutes, articles, or codes are affected by these
amendments.

§401.3.  Definitions.

The following terms, when used in this chapter, shall have the fol-
lowing meanings, unless the context or specific language of a section
clearly indicates otherwise:

(1) Advisory Committee--An advisory committee that is
required to assist the commission in its rule-making function and whose
members are appointed by the commission pursuant to Government
Code, §419.008, or other law.

(2) Agency--Includes the commission, the Agency Chief
[Exeecutive Direetor], and all divisions, departments, and employees
thereof.

(3) APA--Government Code, Chapter 2001, The Adminis-
trative Procedure Act, as it may be amended from time to time.
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(4) Applicant--A person, including the commission staff,
who seeks action from the commission by written application, petition,
complaint, notice of intent, appeal, or other pleading that initiates a
proceeding.

(5) Application--A written request seeking a license from
the commission, petition, complaint, notice of intent, appeal, or other
pleading that initiates a proceeding.

(6) Authorized Representative--A person who enters an ap-
pearance on behalf of a party, or on behalf of a person seeking to be a
party or otherwise to participate in a commission proceeding.

(7) Chairman--The commissioner who serves as presiding
officer of the commission pursuant to Government Code, §419.007.

(8) Commission--The Texas Commission on Fire Protec-
tion.

(9) Commissioner--One of the appointed members of the
decision-making body defined as the commission.

(10) Complainant--Any person, including the commis-
sion's legal staff, who files a signed written complaint intended to
initiate a proceeding with the commission regarding any act or omis-
sion by a person subject to the commission's jurisdiction.

(11) Contested Case--A proceeding, including but not re-
stricted to, the issuance of certificates, licenses, registrations, permits,
etc., in which the legal rights, duties, or privileges of a party are to be
determined by the agency after an opportunity for adjudicative hearing.

(12) Days--Calendar days, not working days, unless other-
wise specified in this chapter or in the commission's substantive rules.

(13) Division--An administrative unit for regulation of spe-
cific activities within the commission's jurisdiction.

(14) Agency Chief [Exeeutive Direector] --The Agency

Chief [Executive Direetor] appointed by the commission pursuant to
Government Code, §419.009.

(15) Hearings Officer--An administrative law judge on the
staff of the State Office of Administrative Hearings assigned to conduct
a hearing and to issue a proposal for decision, including findings of fact
and conclusions of law, in a contested case pursuant to Government
Code, Chapter 2003.

(16) License--Includes the whole or part of any agency per-
mit, certificate, approval, registration, license, or similar form of per-
mission required or permitted by law.

(17) Licensee--A person who holds an agency permit, cer-
tificate, approval, registration, license, or similar form of permission
required or permitted by law.

(18) Licensing--Includes the agency process respecting the
granting, denial, renewal, revocation, suspension, annulment, with-
drawal, or amendment of a license.

(19) Party--Each person or agency named or admitted as a
party in a contested case.

(20) Person--Any individual, partnership, corporation, as-
sociation, governmental subdivision, or public or private organization
of any character other than the commission.

(21) Pleading--A written document submitted by a party, or
a person seeking to participate in a proceeding, setting forth allegations
of fact, claims, requests for relief, legal argument, and/or other matters
relating to a commission proceeding.

(22) Preliminary Staff Conference--A conference with
commission staff for the purpose of showing compliance with all re-
quirements of law, or to discuss informal disposition of any complaint
or contested case.

(23) Presiding Officer--The chairman, the acting chairman,
the Agency Chief [Exeeutive Direetor], or a duly authorized hearings
officer.

(24) Proceeding--Any hearing, investigation, inquiry, or
other fact-finding or decision-making procedure, including the denial
of relief or the dismissal of a complaint.

(25) Respondent--A person under the commission's juris-
diction against whom any complaint or appeal has been filed or who is
under formal investigation by the commission.

(26) SOAH--State Office of Administrative Hearings.
§401.5. Delegation of Authority.

All decisions to suspend, revoke, or deny an application for any cer-
tificate or approval, to reprimand or place on probation the holder of
such certificate or approval, or to impose an order for restitution, reme-
dial action, or administrative penalties pursuant to Government Code,
Chapter 419, shall be made by the Agency Chief [Exeeutive Direetor]
or designee.

$401.7.  Construction.

(a) A provision of a rule referring to the commission, the, or
a provision Agency Chief [Exeecutive Director] referring to the pre-
siding officer, is construed to apply to the commission or chairman if
the matter is within the jurisdiction of the commission, to the Agency
Chief [Exeeutive Direeter] if the matter is within the jurisdiction of the
Agency Chief [Exeecutive Director].

(b) Unless otherwise provided by law, any duty imposed on the
commission, the chairman, or the Agency Chief [Exeeutive Direetor]
may be delegated to a duly authorized representative. In such case, the
provisions of any rule referring to the commission, the chairman, or the
Agency Chief [Exeeutive Direetor], shall be construed to also apply to
the duly authorized representative of the commission, the chairman, or
the Agency Chief [Exeeutive Direetor].

§401.9.  Records of Official Action.

All official acts of the commission or the Agency Chief [Exeeutive Di-
reetor] shall be evidenced by a recorded or written record. Official
action of the commission or the Agency Chief shall not be bound or
prejudiced by any informal statement or opinion made by any member
of the commission, the Agency Chief [Exeeutive Direetor], or the em-
ployees of the agency.

§401.11.

(a) Statements concerning items which are part of the commis-
sion's posted agenda. Persons who desire to make presentations to the
commission concerning matters on the agenda for a scheduled com-
mission or fire fighter advisory committee meeting shall complete reg-
istration cards which shall be made available at the entry to the place
where the scheduled meeting is to be held. The registration cards shall
include blanks in which all of the following information must be dis-
closed:

Conduct of Commission and Advisory Meetings.

(1) name of the person making a presentation;

(2) a statement as to whether the person is being reim-
bursed for the presentation; and if so, the name of the person or entity
on whose behalf the presentation is made;

(3) a statement as to whether the presenter has registered
as a lobbyist in relationship to the matter in question;
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(4) areference to the agenda item which the person wishes
to discuss before the commission;

(5) an indication as to whether the presenter wishes to
speak for or against the proposed agenda item; and

(6) a statement verifying that all factual information to be
presented shall be true and correct to the best of the knowledge of the
speaker.

(b) Discretion of the presiding officer. The presiding officer of
the commission or the advisory committee, as the case may be, shall
have discretion to employ any generally recognized system of parlia-
mentary procedures, including, but not limited to Robert's Rules of Or-
der for the conduct of commission or committee meetings, to the extent
that such parliamentary procedures are consistent with the Texas Open
Meetings Act or other applicable law and these rules. The presiding of-
ficer shall also have discretion in setting reasonable limits on the time to
be allocated for each matter on the agenda of a scheduled commission
meeting or advisory committee meeting and for each presentation on
a particular agenda item. If several persons wish to address the com-
mission or advisory committee on the same agenda item, it shall be
within the discretion of the chair to request that persons who wish to
address the same side of the issue coordinate their comments, or limit
their comments to an expression in favor of views previously articu-
lated by persons speaking on the same side of an issue.

(c) Requests for issues to be placed on an agenda for discus-
sion. Persons who wish to bring issues before the commission shall first
address their request in writing to the Agency Chief [Executive Diree-
tor]. Such requests should be submitted at least 15 days in advance of
commission or fire fighter advisory committee meetings. The decision
whether to place a matter on an agenda for discussion before the full
commission, or alternatively before the fire fighter advisory commit-
tee, or with designated staff members, shall be within the discretion of
the appropriate presiding officer.

$§401.13.  Computation of Time.

(a) Computing Time. In computing any period of time pre-
scribed or allowed by these rules, by order of the Agency, or by any
applicable statute, the period shall begin on the day after the act, event,
or default in controversy and conclude on the last day of such computed
period, unless it be a Saturday, Sunday, or a legal holiday, in which
event, the period runs until the end of the next day which is neither a
Saturday, Sunday, nor a legal holiday. A party or attorney of record no-
tified under §401.61 of this title (relating to Record) is deemed to have
been notified on the date which notice is sent.

(b) Extensions. Unless otherwise provided by statute, the time
for filing any pleading, except a notice of protest, may be extended by
order of the Agency Chief [Exeeutive Direetor] or designee, upon the
following conditions:

(1) A written motion must be duly filed with the Agency
Chief [Exeecutive Direetor] or designee prior to the expiration of the
applicable period of time allowed for such filings.

(2) The written motion must show good cause for such ex-
tension and that the need is not caused by the neglect, indifference, or
lack of diligence on the part of the movant.

(3) A copy of any such motion shall be served upon all
other parties of record to the proceeding contemporaneously with the
filing thereof.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 19,
2022.

TRD-202203752

Mike Wisko

Agency Chief

Texas Commission on Fire Protection

Earliest possible date of adoption: October 30, 2022
For further information, please call: (512) 936-3812

¢ ¢ ¢
SUBCHAPTER B. RULEMAKING
PROCEEDINGS
37 TAC §401.19
STATUTORY AUTHORITY

The amendments are proposed under Texas Government Code,
§419.008, which authorizes the commission to adopt or amend
rules to perform the duties assigned to the commission.

CROSS REFERENCE TO STATUTE

No other statutes, articles, or codes are affected by these
amendments.

$§401.19.  Petition for Adoption of Rules.

(a) Any person may petition the commission requesting the
adoption of a new rule or an amendment to an existing rule as autho-
rized by the APA, §2001.021.

(b) Petitions shall be sent to the Agency Chief [Exeeutive Di-
reetor]. Petitions shall be deemed sufficient if they contain:

(1) the name and address of the person or entity on whose
behalf the application is filed;

(2) specific reference to the existing rule which is proposed
to be changed, amended, or repealed;

(3) theexact wording of the new, changed, or amended pro-
posed rule with new language underlined and deleted language dashed
out;

(4) the proposed effective date; and

(5) ajustification for the proposed action set out in narra-
tive form with sufficient particularity to inform the commission and
any other interested person of the reasons and arguments on which the
petitioner is relying.

(¢) The Agency Chief [Exeecutive Director] shall direct that the
petition for adoption of rules be placed on the next agenda for discus-
sion by the commission or the fire fighter advisory committee with sub-
ject matter jurisdiction in accordance with §401.11 of this title (relating
to Conduct of Commission and Advisory Meetings).

(d) A request for clarification of a rule shall be treated as a
petition for a rule change. The commission staff may request submis-
sion of additional information from the applicant to comply with the
requirements of subsection (b) of this section.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 19,

2022.
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TRD-202203753

Mike Wisko

Agency Chief

Texas Commission on Fire Protection

Earliest possible date of adoption: October 30, 2022
For further information, please call: (512) 936-3812

¢ ¢ ¢

SUBCHAPTER C. EXAMINATION APPEALS
PROCESS

37 TAC §401.21

STATUTORY AUTHORITY

The amendments are proposed under Texas Government Code,
§419.008, which authorizes the commission to adopt or amend
rules to perform the duties assigned to the commission.

CROSS REFERENCE TO STATUTE

No other statutes, articles, or codes are affected by these
amendments.

§401.21.  Examination Challenge.

(a) An examinee who seeks to challenge the failure of an
examination must submit a written request to the Agency Chief
[Exeeutive Direeter] or his designee to discuss informal disposition of
the complaint(s).

(b) Anexamination may be challenged only on the basis of ex-
amination content, failure to comply with commission rules by a cer-
tified training facility, or problems in the administration of the exami-
nation.

(c) The written request must identify the examinee, the spe-
cific examination taken, the date of the examination, and the basis of
the appeal.

(d) An examinee who challenges the content of an examina-
tion must identify the subject matter of the question(s) challenged and
is not entitled to review the examination due to the necessity of pre-
serving test security.

(e) Therequest must be submitted within 30 days from the date
the grade report is posted on the website.

(f) Commission staff shall schedule a preliminary staff confer-
ence with the applicant in accordance with §401.41 of this title (relat-
ing to Preliminary Staff Conference) to discuss the challenge within 30
days of the request or as soon as practical. The examinee may accept or
reject the settlement recommendations of the commission staff. If the
examinee rejects the proposed agreement, the examinee must request
in writing a formal administrative hearing as described in Subchapter
F of this chapter (relating to Contested Cases) within 30 days of the
action complained of.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 19,
2022.

TRD-202203754

Mike Wisko

Agency Chief

Texas Commission on Fire Protection

Earliest possible date of adoption: October 30, 2022
For further information, please call: (512) 936-3812

¢ ¢ ¢
SUBCHAPTER E. PREHEARING
PROCEEDINGS
37 TAC §401.41
STATUTORY AUTHORITY

The amendments are proposed under Texas Government Code,
§419.008, which authorizes the commission to adopt or amend
rules to perform the duties assigned to the commission.

CROSS REFERENCE TO STATUTE

No other statutes, articles, or codes are affected by these
amendments.

$§401.41.  Preliminary Staff Conference.

(a) General. After receipt of notice of alleged violations of
laws or rules administered or enforced by the commission and its staff,
the holder of the certificate, applicant or regulated entity may request
a conference with the commission's staff for the purpose of showing
compliance with all requirements of law, or to discuss informal dispo-
sition of any complaint or contested case.

(b) Representation. The certificate holder, applicant or regu-
lated entity may be represented by counsel or by a representative of his
or her choice. The commission shall be represented by one or more
members of its staff and by commission legal counsel.

(c) Informal Proceedings. The conference shall be informal,
and will not follow procedures for contested cases. The commission's
representative(s) may prohibit or limit attendance by other persons;
may prohibit or limit access to the commission's investigative file by the
licensee, the licensee's representative, and the complainant, if present;
and may record part or all of the staff conference. At the discretion
of the commission's representative(s), the licensee, the licensee's rep-
resentative, and the commission staff may question witnesses; make
relevant statements; and present affidavits, reports, letters, statements
of persons not in attendance, and such other evidence as may be appro-
priate.

(d) Settlement Conference. At the discretion of the commis-
sion's representative(s), the preliminary staff conference may be con-
cluded, and a settlement conference initiated to discuss staff recom-
mendations for informal resolution of the issues. Such recommenda-
tions may include any disciplinary actions authorized by law, including
administrative penalties, restitution, remedial actions, or such reason-
able restrictions that may be in the public interest. These recommenda-
tions may be modified by the commission's representative(s) based on
new information, a change of circumstances, or to expedite resolution
in the interest of protecting the public. The commission's representa-
tive(s) may also recommend that the investigation be closed or referred
for further investigation.

(e) Proposed Consent Order. The licensee may accept or re-
ject the settlement recommendations of the commission staff. If the
licensee accepts the recommendations, the licensee shall execute a set-
tlement agreement in the form of a proposed consent order as soon
thereafter as practicable. Ifthe licensee rejects the proposed agreement,
the matter may be scheduled for a hearing as described in Subchapter
F of this chapter.

PROPOSED RULES
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(f) Approval of Consent Order. Following acceptance and ex-
ecution of the settlement agreement recommended by staff, said pro-
posed agreement shall be submitted to the Agency Chief [Executive
Direetor] for approval. If the order is approved, it shall be signed by
the Agency Chief [Executive Direetor]|. If the proposed order is not
approved, the licensee shall be so informed and the matter shall be re-
ferred to the commission staff for appropriate action to include dis-
missal, closure, further negotiation, further investigation, or a formal
hearing.

(g) Preliminary Notice. A revocation, suspension, annulment,
denial, or withdrawal of a certificate or license is not effective unless,
before the institution of contested case proceedings, the holder of the
certificate receives preliminary notice of the facts or conduct alleged
to warrant the intended action and an opportunity to show compliance
with all requirements of law.

(h) Request for Formal Hearing. Except as otherwise provided
by law, if an applicant’s original application or request for a certificate
is denied, he or she shall have 30 days from the date of denial to make
a written request for a formal hearing, and if so requested, the formal
hearing will be granted and the provisions of the APA and this chapter
with regard to contested cases shall apply.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 19,
2022.

TRD-202203755

Mike Wisko

Agency Chief

Texas Commission on Fire Protection

Earliest possible date of adoption: October 30, 2022
For further information, please call: (512) 936-3812

¢ ¢ ¢

SUBCHAPTER F. CONTESTED CASES
37 TAC §401.59, §401.61
STATUTORY AUTHORITY

The amendments are proposed under Texas Government Code,
§419.008, which authorizes the commission to adopt or amend
rules to perform the duties assigned to the commission.

CROSS REFERENCE TO STATUTE

No other statutes, articles, or codes are affected by these
amendments.

$401.59. Orders.

After the time for filing exceptions and replies to exceptions expires,
the hearings officer's proposal for decision will be considered by the
Agency Chief [Executive Direetor] and either adopted or modified and
adopted. All final decisions or orders of the commission or the Agency
Chief [Executive Direetor] shall be in writing and signed. A final de-
cision shall include findings of fact and conclusions of law separately
stated. Findings of fact, if set forth in statutory language, shall be ac-
complished by a concise and explicit statement of the underlying facts
supporting the findings. Parties shall be notified either personally or
by certified mail of any decision or order, and a copy of the decision or
order shall be delivered or mailed to any party and to his or her autho-
rized representative.

$§401.61. Record.

(a) The record in a contested case includes the matters listed
in the APA, Government Code, §2001.060.

(b) Proceedings, or any part of them, shall be transcribed on
written request of any party. The party requesting the proceeding to be
transcribed shall make the initial payment for the transcription. Ulti-
mately, however, the commission or Agency Chief [Exeeutive Diree-
tor| has the authority to assess, in addition to an administrative penalty,
the costs of transcribing the administrative hearing.

(c) Appeal. The costs of transcribing the testimony and prepar-
ing the record for an appeal by judicial review shall be paid by the party
who appeals.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 19,
2022.

TRD-202203756

Mike Wisko

Agency Chief

Texas Commission on Fire Protection

Earliest possible date of adoption: October 30, 2022
For further information, please call: (512) 936-3812

¢ ¢ ¢

SUBCHAPTER G. CONDUCT AND
DECORUM, SANCTIONS, AND PENALTIES
37 TAC §401.105

STATUTORY AUTHORITY

The amendments are proposed under Texas Government Code,
§419.008, which authorizes the commission to adopt or amend
rules to perform the duties assigned to the commission.

CROSS REFERENCE TO STATUTE

No other statutes, articles, or codes are affected by these
amendments.

$401.105.  Administrative Penallties.

(a) Following the hearing the administrative law judge shall
issue a proposal for decision containing findings of facts and conclu-
sions of law. While the administrative law judge may recommend
a sanction, findings of fact and conclusions of law are inappropriate
for sanction recommendations, and sanction recommendations in
the form of findings of fact and conclusions of law are an improper
application of applicable law and these rules. In all cases, the com-
mission or Agency Chief [executive direetor]| has the discretion to
impose the sanction that best accomplishes the commission's legisla-
tively-assigned enforcement goals. The commission or Agency Chief
[executive direetor] is the ultimate arbiter of the proper penalty.

(b) The commission, acting through the Agency Chief
[exeeutive director] may, after notice and hearing required by Gov-
ernment Code, Chapter 2001, Administrative Procedure Act, impose
an order requiring payment of an administrative penalty or monetary
forfeiture in an amount not to exceed $1,000 for each violation of
Government Code, Chapter 419, or rule promulgated there under, as
provided by Government Code, §419.906.
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(c) Indetermining the amount of the administrative penalty or
monetary forfeiture the commission or the Agency Chief [exeeutive
direetor] shall consider:

(1) the seriousness of the violation, including but not lim-
ited to the nature, circumstances, extent, and gravity of the prohibited
act, and the hazard or potential hazard created to the health and safety
of the public;

(2) the economic damage to property or the public's inter-
ests or confidences caused by the violation;

(3) the history of previous violations;
(4) any economic benefit gained through the violation;
(5) the amount necessary to deter future violations;

(6) the demonstrated good faith of the person, including
efforts taken by the alleged violator to correct the violation;

(7) the economic impact of imposition of the penalty or for-
feiture on the person; and

(8) any other matters that justice may require.

(d) The commission or Agency Chief [exeeutive direetor] re-
tains the right to increase or decrease the amount of an administrative
penalty based on the circumstances in each case. In particular, the com-
mission or Agency Chief [exeeuntive direetor] may increase the amount
of administrative penalties when the respondent has committed mul-
tiple violations (e.g. some combination of different violations). Any
party aggrieved of a final decision or order of the Agency Chief in a
contested case may appeal to the commission after the decision or or-
der complained of is final. An appeal to the commission for review of
action of the Agency Chief shall be made within 30 days from the date
that the writing evidencing the official action or order complained of is
final and appealable, but for good cause shown, the commission may
allow an appeal after that date. A motion for rehearing is not a prereq-
uisite for an appeal to the commission.

(e) Oral argument. On the request of any party, the commis-
sion may allow oral argument prior to the final determination of an
appeal of a decision or order of the Agency Chief.

(f) Ifthe Agency Chief's final decision or order is appealed to
the commission, the matter shall be set for the next available commis-

sion meeting.

(g) [¢e)] Because it is the policy of the commission to pursue
expeditious resolution of complaints when appropriate, administrative
penalties in uncontested cases may be less than the amounts assessed
in contested cases. Among other reasons, this may be because the re-
spondent admits fault, takes steps to rectify matters, timely responds to
commission concerns, or identified mitigating circumstances, and be-
cause settlements avoid additional administrative costs.

(h) [€D] The commission or Agency Chief [exeeutive director]
may impose an administrative penalty alone or in addition to other per-
mitted sanctions.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 19,
2022.

TRD-202203757

Mike Wisko

Agency Chief

Texas Commission on Fire Protection

Earliest possible date of adoption: October 30, 2022
For further information, please call: (512) 936-3812

¢ ¢ ¢

SUBCHAPTER H. REINSTATEMENT
37 TAC §401.119
STATUTORY AUTHORITY

The amendments are proposed under Texas Government Code,
§419.008, which authorizes the commission to adopt or amend
rules to perform the duties assigned to the commission.

CROSS REFERENCE TO STATUTE

No other statutes, articles, or codes are affected by these
amendments.

$§401.119.  Failure To Appear for Reinstatement.

An applicant for reinstatement of a revoked or suspended license or
certificate who makes a commitment to appear before the administra-
tive law judge, and fails to appear at a hearing set with notice by the
agency, shall not be authorized to appear before the administrative law
judge before the expiration of six months. For good cause shown, the
Agency Chief [Exeeuntive Direeter] may authorize an exception to this
rule.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 19,
2022.

TRD-202203758

Mike Wisko

Agency Chief

Texas Commission on Fire Protection

Earliest possible date of adoption: October 30, 2022
For further information, please call: (512) 936-3812

¢ ¢ ¢

SUBCHAPTER I. NOTICE AND PROCESSING
PERIODS FOR CERTIFICATE APPLICATIONS
37 TAC §401.127

STATUTORY AUTHORITY

The amendments are proposed under Texas Government Code,
§419.008, which authorizes the commission to adopt or amend
rules to perform the duties assigned to the commission.

CROSS REFERENCE TO STATUTE

No other statutes, articles, or codes are affected by these
amendments.

$§401.127.  Appeal.
(a) Hearing.

(1) Notice. An applicant who does not receive notice as to
the complete or deficient status of a certificate application within the
period established in this subchapter for such application may petition
for a hearing to review the matter.
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(2) Processing. An applicant whose permit is not approved
or denied within the period established in this subchapter for such cer-
tificate may petition for a hearing to review the matter.

(3) Procedure. A hearing under this section shall be in ac-
cordance with the Administrative Procedure Act and Subchapter E of
this chapter (relating to Contested Cases).

(b) Petition. A petition filed under this section must be in writ-
ing and directed to the Agency Chief [Executive Direetor]. The petition
shall identify the applicant, indicate the type of certificate sought and
the date of the application, specify each provision in this subchapter
that the agency has violated, and describe with particularity how the
agency has violated each provision. The petition shall be filed with the
office of the Agency Chief [Exeeutive Direetor].

(c) Decision. An appeal filed under this section shall be de-
cided in the applicant's favor if the Agency Chief [Exeeutive Director]
finds that:

(1) the agency exceeded an established period under this
subchapter; and

(2) the agency failed to establish good cause for exceeding
the period.

(d) Good cause. The agency is considered to have good cause
for exceeding a notice or processing period established for a permit if:

(1) the number of certificates to be processed exceeds by
15% or more the number of certificates processed in the same calendar
quarter of the preceding year;

(2) the agency must rely on another public or private entity
for all or part of its certificate processing, and the delay is caused by
the other entity;

(3) the hearing and decision-making process results in rea-
sonable delay under the circumstances;

(4) the applicant is under administrative review; or

(5) any other conditions exist giving the agency good cause
for exceeding a notice or processing period.

(e) Commission review. A permit applicant aggrieved by a
final decision or order of the Agency Chief [Exeecutive Direetor] con-
cerning a period established by these sections may appeal to the com-
mission in writing after the decision or order complained of is final,
in accordance with §401.63 of this title (relating to Final Decision and
Orders).

(f) Relief.

(1) Complete or deficient status. An applicant who main-
tains a successful appeal under subsection (c) of this section for agency
failure to issue notice as to the complete or deficient status of an appli-
cation shall be entitled to notice of application status.

(2) Certificate approval or denial. An applicant who main-
tains a successful appeal under subsection (c) of this section for agency
failure to approve or deny a certificate shall be entitled to such approval
or denial of the certificate and to full reimbursement of all filing fees
that have been paid to the agency in connection with the application.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 19,

2022.

TRD-202203759

Mike Wisko

Agency Chief

Texas Commission on Fire Protection

Earliest possible date of adoption: October 30, 2022
For further information, please call: (512) 936-3812

¢ ¢ ¢

SUBCHAPTER J. CHARGES FOR PUBLIC
RECORDS

37 TAC §401.129

STATUTORY AUTHORITY

The amendments are proposed under Texas Government Code,
§419.008, which authorizes the commission to adopt or amend
rules to perform the duties assigned to the commission.

CROSS REFERENCE TO STATUTE

No other statutes, articles, or codes are affected by these
amendments.

§401.129.  Charges for Public Records.

(a) The commission is subject to Texas Government Code,
Chapter 552, Texas Public Information Act. The Act gives the pub-
lic the right to request access to government information.

(b) The commission adopts by reference Title 1, Part 13, Chap-
ter 70, Cost of Copies of Public Information, as promulgated by the
Office of the Attorney General.

(c) The Agency Chief [exeecutive direetor] may waive or re-
duce a charge for copies when furnishing the information benefits to
the general public.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 19,
2022.

TRD-202203760

Mike Wisko

Agency Chief

Texas Commission on Fire Protection

Earliest possible date of adoption: October 30, 2022
For further information, please call: (512) 936-3812

¢ ¢ ¢

CHAPTER 435. FIRE FIGHTER SAFETY

37 TAC §§435.1, 435.3, 435.5, 435.7, 435.9, 435.11, 435.13,
435.17, 435.19, 435.21, 435.23, 435.25, 435.27, 435.29,
43531

The Texas Commission on Fire Protection (commission) pro-
poses amendments to 37 Texas Administrative Code Chapter
435, Fire Fighter Safety, §§435.1, 435.3, 435.5, 435.7, 435.9,
435.11, 435.13, 435.17, 435.19, 435.21, 435.23, 435.25,
435.27, and 435.29, and new 37 TAC §435.31.

BACKGROUND AND PURPOSE

The purpose of the proposed amendments to Chapter 435, Fire
Fighter safety, are to ensure the safety of fire fighters.
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FISCAL NOTE IMPACT ON STATE AND LOCAL GOVERN-
MENT

Michael Wisko, Executive Director, has determined that for each
year of the first five-year period the proposed amendments are
in effect, there will be no fiscal impact to state government by
amending the noted rule sections to enhance firefighter safety.

PUBLIC BENEFIT AND COST NOTE

Mr. Wisko has also determined under Texas Government Code
§2001.024(a)(5) that for each year of the first five years the
amendments are in effect the public benefit will be safer working
conditions for firefighters serving Texas communities.

LOCAL ECONOMY IMPACT STATEMENT

There is no anticipated effect on the local economy for the first
five years that the proposed amendments are is in effect; there-
fore, no local employment impact statement is required under
Texas Government Code §2001.022 and 2001.024(a)(6).

ECONOMIC IMPACT ON SMALL BUSINESSES, MICRO-BUSI-
NESSES AND RURAL COMMUNITIES

Mr. Wisko has determined there will be no impact on rural com-
munities, small businesses, or micro-businesses as a result of
implementing these amendments. As a result, the commission
asserts that the preparation of an economic impact statement
and a regulatory flexibility analysis, as provided by Texas Gov-
ernment Code §2006.002, is not required.

GOVERNMENT GROWTH IMPACT STATEMENT

The agency has determined under Texas Government Code
§2006.0221 that during the first five years the amendments are
in effect:

(1) the rules will not create or eliminate a government program;

(2) the rules will not create or eliminate any existing employee
positions;

(3) the rules will not require an increase or decrease in future
legislative appropriation;

(5) the rules will not create a new regulation;
(6) the rules will not expand a regulation;

(7) the rules will not increase the number of individuals subject
to the rule; and

(8) the rules are not anticipated to have an adverse impact on
the state's economy.

TAKINGS IMPACT ASSESSMENT

The commission has determined that no private real property
interests are affected by this proposal and this proposal does
not restrict, limit, or impose a burden on an owner's rights to
his or her private real property that would otherwise exist in the
absence of government action. As a result, this proposal does
not constitute a taking or require a takings impact assessment
under Texas Government Code §2007.043.

COSTS TO REGULATED PERSONS

Mr. Wisko has determined there will be no impact on rural com-
munities, small businesses, or micro-businesses as a result of
implementing these amendments. As a result, the commission
asserts that the preparation of an economic impact statement
and a regulatory flexibility analysis, as provided by Texas Gov-
ernment Code §2006.002, is not required.

ENVIRONMENTAL IMPACT STATEMENT

The commission has determined that the proposed amend-
ments do not require an environmental impact analysis because
the amendments are not major environmental rules under Texas
Government Code §2001.0225.

REQUEST FOR PUBLIC COMMENT

Comments regarding the proposed amendments may be sub-
mitted, in writing, within 30 days following the publication of this
notice in the Texas Register, to Michael Wisko, Executive Direc-
tor, Texas Commission on Fire Protection, P.O. Box 2286, Austin,
Texas 78768 or e-mailed to amanda.khan@ftcfp.texas.gov

STATUTORY AUTHORITY

The amended rule is proposed under Texas Government Code,
§419.008, which authorizes the commission to adopt or amend
rules to perform the duties assigned to the commission.

CROSS REFERENCE TO STATUTE

No other statutes, articles, or codes are affected by these
amendments.

$435.1.
(a) A regulated entity [fire department] shall:

(1) purchase, rent, lease, provide, and maintain a com-
plete set of protective clothing for each [all] fire protection person
[persennel] who would be exposed to hazardous conditions from fire
or other emergencies or where the potential for such exposure exists.
A complete set of properly fitting protective clothing shall consist of
garments including bunker coats, bunker pants, boots, gloves, helmets,
and protective hoods, worn by fire protection personnel in the course
of performing fire-fighting operations;

(2) ensure that all protective clothing [whieh are used by
fire protection personnel assigned to fire suppression duties] complies
[eemply] with the minimum standards of the National Fire Protection
Association suitable for the tasks the individual is expected to perform.
The National Fire Protection Association standard applicable to protec-
tive clothing is the standard in effect at the time the entity contracts for
new, repaired [rebuilt], or used protective clothing; and

Protective Clothing.

(3) maintain, provide to the commission upon request, and
comply with a departmental standard operating procedure regarding
the use, selection, care, and maintenance of protective clothing which
complies with NFPA 1851, Standard on Selection, Care, and Mainte-
nance of Structural Fire Fighting Protective Ensembles or its successor.

(b) To ensure that protective clothing for fire protection per-
sonnel continues to be suitable for assigned tasks, risk assessments
must be conducted in accordance with NFPA 1851 or its successor [
shall be reviewed and revised as needed; but in any case; not more than
five years following the date of the last risk assessment].

$§435.3.  Self-Contained Breathing Apparatus.

The regulated [employing] entity shall:

(1) [purehase;] provide, and maintain a complete self-con-
tained breathing apparatus that complies with the minimum standards
of the National Fire Protection Association identified in NFPA 1981,
Standard on Open-Circuit Self-Contained Breathing Apparatus for
Fire Fighters, or its successor for each on-duty fire protection person
[persennel] who engages [engage] in operations where IDLH at-
mospheres may be encountered, where the atmosphere is unknown
or would be exposed to hazardous atmospheres from fire or other
emergencies or where the potential for such exposure exists;
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[(2) cnsurc that all sclf-contained breathing apparatus used
of the National Fire Protection Association identified in NEPA 1981
Standard on Open-Circuit Self-Contained Breathing Apparatus for
Fire Fighters:}

(2) [€A)] the National Fire Protection Association standard
applicable to a self-contained breathing apparatus is the standard in
effect at the time the entity contracts for new, rebuilt, repaired, or used
self-contained breathing apparatus;

(3) [(B)] an entity may continue to use a self-contained
breathing apparatus in use or contracted for before a change in the Na-
tional Fire Protection Association standard, unless the commission de-
termines that the continued use of the self-contained breathing appara-
tus constitutes an undue risk to the wearer, in which case the commis-
sion shall order that the use be discontinued and shall set an appropriate
date for compliance with the revised standard,

(4) [63)] develop an air quality program that complies with
the most recent edition of the NFPA 1989 Standard on Breathing Air
Quality for Emergency Services Respiratory Protection or its succes-
sor;

(5) [ 4] maintain and supply upon request by the com-
mission, records and reports documenting compliance with commis-
sion requirements concerning self-contained breathing apparatus and
breathing air. Records of all tests shall be made, and the records shall
be retained for a period of no less than three years;

(6) [€(5)] maintain and provide upon request by the commis-

sion, the [entities] entity's [a departmental] standard operating proce-
dure regarding the use of self-contained breathing apparatus; and

(7) [€6)] maintain and provide upon request by the commis-
sion, the [entities] entity's [a department] standard operating procedure
regarding the selection, care, and maintenance of self-contained breath-
ing apparatus that complies with the most recent edition of the NFPA
1852 Standard on Selection, Care, and Maintenance of Open-Circuit
Self-Contained Breathing Apparatus (SCBA) or its successor.

(8 1In any werkplace where respiratory proteetion is nee-
essary to protect the health of the employee or whenever respiratory
protection is required by the employer; the employer shall establish
and implement a written respiratory program that complies with NFPA
as neeessary to reflect these changes in workplace conditions that af-
feet respiratory protection use- Documents related to this rule shall be
provided to the Texas Commission on Fire Protection upon request-}
§435.5. Commission Recommendations.

The commission recommends that all regulated [employing]| entities
use as a guide the National Fire Protection Standard 1500 "Fire De-
partment Occupational Safety and Health Program" or its successor.

[following publications:]

f(2) NFPA 1500 "Firec Department Occupational Safcty
and Health Program;"}

3 IAFEAAFEC - "Fire Serviee Joint Laber Management
!!Z% H%ss itiq%ss l’qit]‘atix!%.ﬂ
$435.7.  Implementation of Mandatory NFPA Standards [Fire De-
partiment Staffing Studies].

[(@] Allow implementation of TCFP mandated NFPA stan-
dards at the Commissioner's discretion up to 365 days from the ef-
fective date of the new NFPA standard. [Seetion 419.022(a)(4) Fexas

Government Code provides that the commission may on request, as-
sist in performing staffing studies of fire departments. Staffing studies
st take into consideration all the objectives and missions of the fire
department. Many staffing studies have been developed that can be
used to assist in evaluating the needs of a fire department:|

by A eity sheuld ultimately decide on the level of fire protee-
tion it is willing to provide to its eitizens: The eity and fire department
sheould; as a minimum; address the needs of prevention; investigation
and suppression as outlined in the appropriate National Fire Protection
Assoeciation Standards: That deeision should be based on faets; the
safety of its eitizens; and the safety of the fire fighters providing that
preteetion-]
pertinent to fire department staffing. The information shall be main-
tained in the Ernest A- Emersen Fire Protection Resouree Library at the
commission. Copies shall be made available; free of charge; to anyone
requesting such information to the extent permitted by eopyright laws
$435.9.  Personal Alert Safety System (PASS).

The regulated [employing] entity shall:

(1) [purehase;] provide[;] and maintain a PASS device
complying with the minimum standards of the National Fire Protection
Association identified in NFPA 1982, Standard on Personal Alert
Safety Systems (PASS) for Fire Fighters or its successor for each
on duty fire protection person [persennel] who engages [engage] in
operations where IDLH atmospheres may be encountered, or where
the atmosphere is unknown, or where hazardous conditions from fire
or other emergencies exist, or where the potential for such exposure
exists;

(2) ensurethatall PASS devices used by fire protection per-
sonnel comply with the minimum standards of the National Fire Protec-
tion Association identified in NFPA 1982, Standard on Personal Alert
Safety Systems (PASS) for Fire Fighters.[:] The National Fire Protec-
tion Association standard applicable to a PASS device is the standard
in effect at the time the entity contracts for new, rebuilt, repaired, or
used PASS devices;
applicable to a PASS device is the standard in effect at the time the
entity contracts for new, rebuilt, or used PASS devices:]

{B) an entity may continue to use a PASS device that
meets the requirements of an earlier edition of NEPA 1982; unless the
commission determines that the continued use of the PASS device con-
stitutes an undue risk to the wearer; in which ease the commission shall
order that the use be discontinued and shall set an appropriate date for
compliance with the revised standard; }

(3) ensure that the PASS device assigned to an individual
user be inspected at the beginning of each duty period and before each
use; and [+]

(4) maintain and provide upon request by the commission,

the entity's [a departmental] standard operating procedure regarding the
proper use, selection, care, and maintenance of PASS devices.

$§435.11.  Incident Management System (IMS).

(a) The regulated entity [fire department] shall develop, main-
tain, and use an incident management system.

(b) The incident management system shall:

(1) include a written standard operating procedure for the
management of emergency incidents;

(2) require that the IMS be used at all emergency incidents;
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(3) require operations to be conducted in a manner that rec-
ognizes hazards and assists in the prevention of accidents and injuries;

(4) require that all fire protection personnel be trained in
the use of the IMS; and

(5) require that the IMS be applied to all drills, exercises
and all other situations that involve hazards similar to those encoun-
tered at an actual emergency.

(c) The IMS shall meet the requirements of [the applicable see-
tiens of the] NFPA 1561, Standard on Emergency Services Incident
Management System and Command Safety or its successor [Fire De-
partment Incident Management System].

Hd) The commission recommends departments follow the Na-
eident management system-}

§435.13.  Personnel Accountability System.

(a) The regulated entity [fire department] shall develop, main-
tain, and use a personnel accountability system that provides for a rapid

accounting of all personnel at an emergency incident.

(b) The accountability system shall:

(1) require all fire protection personnel be trained in the use
of the accountability system;

(2) require that the fire protection personnel accountability
system be used at all incidents;

(3) require that all fire protection personnel operating at an
emergency incident to actively participate in the personnel accountabil-
ity system; and

(4) require that the incident commander be responsible for
the overall personnel accountability system for the incident.

(c) The fire department shall be responsible for developing the
system components required to make the personnel accountability sys-
tem effective.

(d) The personnel accountability system shall meet the min-
imum standards required by the National Fire Protection Association
1561, Standard on Emergency Services Incident Management System
and Command Safety or its successor [Eire Department Incident Man-
have one (D year from the effective date of the new standard to com-
plyl.

$435.15.  Operating At Emergency Incidents.

(a) The regulated entity [fire department] shall develop, main-
tain, and use a standard operating procedure for fire protection person-

nel operating at emergency incidents.
(b) The standard operating procedure shall:

(1) specify an adequate number of personnel to safely con-
duct emergency scene operations;

(2) limit operations to those that can be safely performed
by personnel at the scene;

(3) require all personnel to be trained in and use the stan-
dard operating procedures; and

(4) comply with §435.17 (Procedures for Interior Struc-
tural Fire Fighting (2-In / 2-Out Rule).

(c) The regulated entity [fire department] may use standards
established by the National Fire Protection Association for fire protec-

tion personnel operating at an emergency incident.

§435.17.  Procedures for Interior Structural Fire Fighting (2-In
/2-Out Rule).

(a) The regulated entity shall develop, maintain, and comply
with written standard operating procedures that adhere [fire depart-
ment shall develop written procedures that comply] with the Occupa-
tional Safety and Health Administration's Final Rule, 29 CFR Section
1910.134(g)(4) by requiring:

(1) ateam of at least four fire protection personnel must be
assembled before an interior fire attack can be made when the fire has
progressed beyond the incipient stage;

(2) atleast two fire protection personnel to enter the IDLH
atmosphere and remain in visual or voice (not radio) contact with each
other;

(A) Visual means that the fire protection personnel must
be close enough to see each other.

(B) Voice means that the fire protection personnel of the
entry team must be close enough to speak to one another without the
use of radios.

(3) at least two fire protection personnel remain located
outside the IDLH atmosphere to perform rescue of the fire protection
personnel inside the IDLH atmosphere;

(4) all fire protection personnel engaged in interior struc-
tural fire fighting use self-contained breathing apparatus and be clothed
in a complete set of protective clothing as identified in Chapter 435;

(5) all fire protection personnel located outside the IDLH
atmosphere be equipped with appropriate retrieval equipment where
retrieval equipment would contribute to the rescue of the fire protection
personnel who [that] have entered the IDLH atmosphere;

(6) one of the outside fire protection personnel must ac-
tively monitor the status of the inside fire protection personnel and not
be assigned other duties. The second outside fire protection personnel
may be assigned to an additional role, including, but not limited to,
incident commander, safety officer, driver-operator, command techni-
cian or aide, or fire fighter/EMS personnel, so long as this individual is
able to perform assistance or rescue activities without jeopardizing the
safety or health of any fire protection personnel working at the scene;

(7) All fire protection personnel entering an IDLH atmos-
phere mut be equipped with an operable portable radio [the fire protee-
tion personnel outside the IDLH atmesphere must remain in commu-
personnel in the IDEH atmesphere. Use of a signal line (rope) as a
ropes (guideline or lifeline or by what ever name they may be ealled)
used during structural searches]; and

(8) each outside fire protection personnel must have a com-
plete set of protective clothing and self-contained breathing apparatus,
as identified in Chapter 435, immediately accessible for use if the need
for rescue activities inside the IDLH atmosphere is necessary.

(b) The regulated entity [fire department]| shall comply with
the 2-in/2-out rule as described in this section except in a reasonable

belief of an imminent life-threatening situation when immediate action
could prevent the loss of life or serious injury before the team of four
fire protection personnel are assembled.

(c) Whenever there is a variance to these procedures, a sup-
plemental report must be submitted to the Texas Commission on Fire
Protection, documenting the rationale used to deviate from these writ-

ten procedures.
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$435.19.  Enforcement of Commission Rules.

(a) The commission shall enforce all commission rules at any
time, including, but not limited to, commission investigations, fire de-
partment inspections, or upon receiving a [writter] complaint from any
[an identified] person or entity of an alleged infraction of a commission
rule.

(b) The commission shall initiate a biennial inspection with
an email notifying the fire department and requesting electronic copies
of the Standard Operating Procedures (SOPs), training records, and/or
other documentation needed for review, be submitted within 48 busi-
ness hours of notification. The e-mail will also indicate the date range
for an on-site inspection within the upcoming two-week period. Com-
pliance officers may work with the Head of Department to ensure all
necessary department representatives will be present at the time of the
inspection. Compliance Officers may postpone an inspection for ex-
tenuating circumstances with the Compliance Manager's approval.

(c) Upon receipt of a [signed] complaint alleging a violation
of a commission rule, the commission shall have 30 days to initiate an
investigation and report back to the complainant its progress.

(d) Upon substantiating the validity of a [written] complaint,
the commission shall follow the procedures outlined in Texas Govern-
ment Code, Chapter 419, §419.011(b) and (c).

$435.21.
tiative.

(a) A regulated entity [ fire department] shall assess the well-
ness and fitness needs of the personnel in the department. The proce-
dure used to make this assessment shall be written and made available
for Commission inspection.

(b) A regulated entity [fire department] shall develop and
maintain a standard operating procedure to address those needs.

Fire Service Joint Labor Management Wellness-Fitness Ini-

(c) The approach to the fitness needs of the regulated entity
[department] shall be based on the local assessment and local resources.

(d) The standard operating procedure shall be made available
to the Commission for inspection.

§435.23.  Fire Protection Personnel [Fire Fighter] Injuries.

(a) A regulated entity [fire department] shall report all Texas
Workers' Compensation Commission reportable injuries that occur to

on-duty regulated fire protection personnel on the Commission form.

(b) Minor injuries are those injuries that do not result in the fire
protection personnel [fire fighter] missing more than one duty period or
does not involve the failure of personal protective equipment. Minor
injuries shall be reported within 30 business days of the injury event.

(c) Major injuries are those that require the fire protection per-
sonnel [fire fighter] to miss more than one duty period. Major injuries
shall be reported within five business days of the injury event.

(d) Investigatable fire protection personnel injuries are those
resulting from the malfunction of personal protective equipment,
failure of personal protective equipment to protect the fire protection
personnel [fire fighter] from injury, or injuries sustained from failure
to comply with any provision of Commission mandated department
SOPs. Investigatable injuries shall be reported within five business
days of the injury event.

(e) The regulated entity shall secure any personal protective
equipment involved in an investigatable fire protection personnel [&
fire fighter] injury and shall be made available to the Commission for
inspection.

$§435.25.  Courage to be Safe So Everyone Goes Home Program.

{(a) In an cffort to improve fircfighter safety in the State of
fighters Foundation's "Courage to be Safe Se Everyone Goes Home"
program be completed as part of the continuing education required for

(a) [€b)] All fire protection personnel will be required to com-
plete the National Fallen Firefighters Foundation's "Courage to be Safe
So Everyone Goes Home" program training within one year follow-
ing appointment to a regulated entity [fire department] if the individual
has not previously completed the program. Individuals will be cred-
ited with four hours of continuing education credit for completing this

program.

(b) [€e)] Regulated entities [Departments] will report the com-
pletion of training through the commission's web-based [web based)]

reporting system.

(c) [€d)] Failure to complete the National Fallen Firefighters
Foundation's "Courage to be Safe So Everyone Goes Home" program
before the required deadline [deadlines] will be considered a violation
of continuing education rules found in Chapter 441 of this title (relating
to Continuing Education).

$§435.27.  Live Fire Training Structure Evolutions.

The most current edition of NFPA 1403, Standard on Live Fire Training
Evolutions or its successor, shall be used as a guide when developing
standard operating procedures for conducting live fire training. The
following requirements shall apply for all Live Fire Training Structure
Evolutions conducted.

(1) The officer in charge or instructor will ensure that the
water supply rate and duration for each individual Live Fire Training
Structure Evolution is adequate to control and extinguish the training
fire, the supplies necessary for backup lines to protect personnel, and
any water needed to protect exposed property.

(2) The instructor-in-charge shall assign the following per-
sonnel:

(A) One instructor to each functional crew, which shall
not exceed five students.

(B) One instructor to each backup line.

(C) Additional personnel to backup lines to provide mo-
bility.

(D) One additional instructor for each additional func-
tional assignment.

(3) The officer in charge or instructor will ensure that the
buildings or props being utilized for live fire training are in a condition
that would not pose an undue safety risk.

(4) A safety officer shall be appointed for all Live Fire
Training Structure Evolutions. The safety officer shall have the
authority, regardless of rank, to alter, suspend or control any aspect
of the operations when, in his or her judgment, a potential or actual
danger, accident, or unsafe condition exists. The safety officer shall
not be assigned other duties that interfere with safety responsibilities.

(5) No person(s) shall play the role of a victim inside the
building.

(6) Prior to the ignition of any fire, instructors shall ensure
that all personal protective clothing and/or self-contained [ self een-
tained] breathing apparatus are NFPA compliant and being worn in the
proper manner.
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(7) Prior to conducting any live fire training, a pre-burn
briefing session shall be conducted. All participants shall be required
to conduct a walk-through of the structure in order to have a knowl-
edge of, and familiarity with, the layout of the building and to be able
to facilitate any necessary evacuation of the building.

(8) A standard operating procedure shall be developed and
utilized for Live Fire Training Structure Evolutions. The standard op-
erating procedure shall include, but not be limited to:

(A) a Personal Alert Safety System (PASS). A PASS
device shall be provided for all participating in live fire training and
shall meet the requirements in §435.9 of this title (relating to Personal
Alert Safety System (PASS);

(B) a Personnel Accountability System that complies
with §435.13 of this title (relating to
Personnel Accountability System) shall be utilized;

(C) an Incident Management System;

(D) use of personal protective clothing and self-con-
tained breathing apparatus;

(E) an evacuation signal and procedure; and
(F) pre-burn, burn and post-burn procedures.

§435.29. Federal Highway Administration Traffic Incident Manage-
ment Program.

fa) In an effort to improve firefighter safety in the State of
Texas; all regulated entities will ensure that the Federal Highway Ad-
ministration Traffic Incident Management program or an equivalent
course that is appreved by the commission be completed as part of the
December 1; 2020. Individuals will be eredited with four hours of con-

o) Al regulated fire protection personnel must complete the
Eederal Highway Administration Traffie Incident Management pro-
gram or an equivalent course that is approved by the commission prior
to December 15 2020}

(a) [€e)] All fire protection personnel [appeinted after Decem-
ber 1; 2020] will be required to complete the Federal Highway Admin-
istration Traffic Incident Management program training or an equiv-
alent course that is approved by the commission within one year of
appointment to a regulated entity [fire department]. Individuals will be
credited with four hours of continuing education credit for completing
this program.

(b) [€d)] Departments will report the completion of training
through the commission's web-based [ web based] reporting system.

(c) [(e)] Failure to complete the Federal Highway Adminis-
tration Traffic Incident Management program or an equivalent course
that is approved by the commission before the required deadline will be
considered a violation of continuing education rules found in Chapter
441 of this title (relating to Continuing Education).

§435.31.  Firefighter Cancer Support Network Cancer Awareness
Training Program.

(a) In an effort to improve firefighter safety in the State of
Texas, all regulated entities will ensure that the Firefighter Cancer Sup-
port Network Cancer Awareness Training program be completed as
part of the continuing education required for certified fire protection
personnel by December 1, 2024. Individuals will be credited with 2
hours of continuing education credit for completing this program.

(b) All regulated fire protection personnel must complete the
Firefighter Cancer Support Network Cancer Awareness Training pro-
gram prior to December 1, 2024.

(c) All fire protection personnel appointed after December 1,
2024, will be required to complete the Firefighter Cancer Support Net-
work Cancer Awareness Training program training within one year of
appointment to a fire department.

(d) Departments will report the completion of training through
the commission's web-based reporting system.

(e) Failure to complete the Firefighter Cancer Support Net-
work Cancer Awareness Training program before the required dead-
line will be considered a violation of continuing education rules found
in Chapter 441 of this title (relating to Continuing Education).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 19,
2022.

TRD-202203747

Mike Wisko

Agency Chief

Texas Commission on Fire Protection

Earliest possible date of adoption: October 30, 2022
For further information, please call: (512) 936-3812

¢ ¢ ¢

CHAPTER 437. FEES
37 TAC §437.7, §437.17

The Texas Commission on Fire Protection (commission) pro-
poses amendments to 37 Texas Administrative Code Chapter
437, Fees.

BACKGROUND AND PURPOSE

The purpose of the proposed amendments to Chapter 437,
Fees, proposed amendments to §437.7 updates the web ad-
dress to obtain a printed copy of the Standards manual for
Fire Protection Personnel and Certification Curriculum and
updates current name of State Firefighters' and Fire Marshals'
Association of Texas.

FISCAL NOTE IMPACT ON STATE AND LOCAL GOVERN-
MENT

Michael Wisko, Executive Director, has determined that for each
year of the first five-year period the proposed amendments are
in effect, there will be no fiscal impact to state government by
amending the noted rule sections to enhance firefighter safety.

PUBLIC BENEFIT AND COST NOTE

Mr. Wisko has also determined under Texas Government Code
§2001.024(a)(5) that for each year of the first five years the
amendments are in effect the public benefit will be safer working
conditions for firefighters serving Texas communities.

LOCAL ECONOMY IMPACT STATEMENT

There is no anticipated effect on the local economy for the first
five years that the proposed amendments are is in effect; there-
fore, no local employment impact statement is required under
Texas Government Code §2001.022 and 2001.024(a)(6).
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ECONOMIC IMPACT ON SMALL BUSINESSES, MICRO-BUSI-
NESSES AND RURAL COMMUNITIES

Mr. Wisko has determined there will be no impact on rural com-
munities, small businesses, or micro-businesses as a result of
implementing these amendments. As a result, the commission
asserts that the preparation of an economic impact statement
and a regulatory flexibility analysis, as provided by Texas Gov-
ernment Code §2006.002, is not required.

GOVERNMENT GROWTH IMPACT STATEMENT

The agency has determined under Texas Government Code
§2006.0221 that during the first five years the amendments are
in effect:

(1) the rules will not create or eliminate a government program;

(2) the rules will not create or eliminate any existing employee
positions;

(3) the rules will not require an increase or decrease in future
legislative appropriation;

(4) the rules will result in a decrease in fees paid to the agency
by reducing the fees collected for certification renewals;

(5) the rules will not create a new regulation;
(6) the rules will not expand a regulation;

(7) the rules will not increase the number of individuals subject
to the rule; and

(8) the rules are not anticipated to have an adverse impact on
the state's economy.

TAKINGS IMPACT ASSESSMENT

The commission has determined that no private real property
interests are affected by this proposal and this proposal does
not restrict, limit, or impose a burden on an owner's rights to
his or her private real property that would otherwise exist in the
absence of government action. As a result, this proposal does
not constitute a taking or require a takings impact assessment
under Texas Government Code §2007.043.

COSTS TO REGULATED PERSONS

Mr. Wisko has determined there will be no impact on rural com-
munities, small businesses, or micro-businesses as a result of
implementing these amendments. As a result, the commission
asserts that the preparation of an economic impact statement
and a regulatory flexibility analysis, as provided by Texas Gov-
ernment Code §2006.002, is not required.

ENVIRONMENTAL IMPACT STATEMENT

The commission has determined that the proposed amend-
ments do not require an environmental impact analysis because
the amendments are not major environmental rules under Texas
Government Code §2001.0225.

REQUEST FOR PUBLIC COMMENT

Comments regarding the proposed amendments may be sub-
mitted, in writing, within 30 days following the publication of this
notice in the Texas Register, to Michael Wisko, Executive Direc-
tor, Texas Commission on Fire Protection, P.O. Box 2286, Austin,
Texas 78768 or e-mailed to amanda.khan@tcfp.texas.gov.

STATUTORY AUTHORITY

The amendments are proposed under Texas Government Code,
§419.008, which authorizes the commission to adopt or amend
rules to perform the duties assigned to the commission.

CROSS REFERENCE TO STATUTE

No other statutes, articles, or codes are affected by these
amendments.

$437.7.
Fees.

Standards Manual and Certification Curriculum Manual

(a) Current versions of the Standards Manual for Fire Protec-
tion Personnel and Certification Curriculum Manual are available on
the commission's website.

(b) The commission does not provide printed copies of the
manuals. A printed copy of the commission's standards may be
obtained from Thomson West, 610 Opperman Drive, Eagan, MN
55123, by requesting "Title 37, Public Safety and Corrections" of the
Texas Administrative Code. The web address for Thomson West is
www.thomsonreuters.com [ www-west.thomsen.com.

$§437.17. Records Review Fees.

(a) Anon-refundable fee of $75 shall be charged for each train-
ing records review conducted by the commission for the purpose of de-
termining equivalency to the appropriate commission training program
or to establish eligibility to test. Applicants submitting training records
for review shall receive a written analysis from the commission.

(b) The fee provided for in this section shall not apply to an
individual who holds an advanced or Fire
Fighter II certificate from the State Firefighters' [Firemen's] and Fire
Marshals' Association of Texas.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 19,

2022.

TRD-202203762

Mike Wisko

Agency Chief

Texas Commission on Fire Protection

Earliest possible date of adoption: October 30, 2022
For further information, please call: (512) 936-3812

¢ ¢ ¢

CHAPTER 439. EXAMINATIONS FOR
CERTIFICATION

SUBCHAPTER A. EXAMINATIONS FOR
ON-SITE DELIVERY TRAINING

37 TAC §439.19

The Texas Commission on Fire Protection (commission) pro-
poses amendments to 37 Texas Administrative Code Chapter
439, Examinations for Certification.

BACKGROUND AND PURPOSE

The purpose of the proposed amendments to rule §439.19
amends the testing requirements

FISCAL NOTE IMPACT ON STATE AND LOCAL GOVERN-
MENT
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There is no impact on state and local government.
PUBLIC BENEFIT AND COST NOTE

There is no cost note with proposed amendments.
LOCAL ECONOMY IMPACT STATEMENT

There is no anticipated effect on the local economy for the first
five years that the proposed amendments are is in effect; there-
fore, no local employment impact statement is required under
Texas Government Code §2001.022 and 2001.024(a)(6).

ECONOMIC IMPACT ON SMALL BUSINESSES, MICRO-BUSI-
NESSES AND RURAL COMMUNITIES

Mr. Wisko has determined there will be no impact on rural com-
munities, small businesses, or micro-businesses as a result of
implementing these amendments. As a result, the commission
asserts that the preparation of an economic impact statement
and a regulatory flexibility analysis, as provided by Texas Gov-
ernment Code §2006.002, is not required.

GOVERNMENT GROWTH IMPACT STATEMENT

The agency has determined under Texas Government Code
§2006.0221 that during the first five years the amendments are
in effect:

(1) the rules will not create or eliminate a government program;

(2) the rules will not create or eliminate any existing employee
positions;

(3) the rules will not require an increase or decrease in future
legislative appropriation;

(4) the rules will result in a decrease in fees paid to the agency
by reducing the fees collected for certification renewals;

(5) the rules will not create a new regulation;
(6) the rules will not expand a regulation;

(7) the rules will not increase the number of individuals subject
to the rule; and

(8) the rules are not anticipated to have an adverse impact on
the state's economy.

TAKINGS IMPACT ASSESSMENT

The commission has determined that no private real property
interests are affected by this proposal and this proposal does
not restrict, limit, or impose a burden on an owner's rights to
his or her private real property that would otherwise exist in the
absence of government action. As a result, this proposal does
not constitute a taking or require a takings impact assessment
under Texas Government Code §2007.043.

COSTS TO REGULATED PERSONS
There is no impact on costs to regulated persons.
ENVIRONMENTAL IMPACT STATEMENT

The commission has determined that the proposed amend-
ments do not require an environmental impact analysis because
the amendments are not major environmental rules under Texas
Government Code §2001.0225.

REQUEST FOR PUBLIC COMMENT

Comments regarding the proposed amendments may be sub-
mitted, in writing, within 30 days following the publication of this
notice in the Texas Register, to Michael Wisko, Executive Direc-
tor, Texas Commission on Fire Protection, P.O. Box 2286, Austin,
Texas 78768 or e-mailed to amanda.khan@tcfp.texas.gov.

STATUTORY AUTHORITY

The amended rule is proposed under Texas Government Code,
§419.008, which authorizes the commission to adopt or amend
rules to perform the duties assigned to the commission. The
rule is also proposed under Texas Government Code §419.026,
which authorizes the commission to adopt rules establishing fees
for certifications.

CROSS REFERENCE TO STATUTE

No other statutes, articles, or codes are affected by these
amendments.

$§439.19.  Number of Test Questions.

(a) Each examination may have two types of questions: pilot
and active. Pilot questions are new questions placed on the examination
for statistical purposes only. These questions do not count against an
examinee if answered incorrectly. The maximum possible number of
pilot questions will be 10% of the number of exam questions, rounded
up.

(b) The number of questions on an examination, sectional ex-
amination, or retest will be based upon the specific examination, or
number of recommended hours for a particular curriculum or section
as shown in the table below. Any pilot questions added to an examina-
tion, sectional examination, or retest will be in addition to the number
of exam questions.

Figure: 37 TAC §439.19(b)
[Figure: 37 TAC §439-19(b)]

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 19,
2022.

TRD-202203746

Mike Wisko

Agency Chief

Texas Commission on Fire Protection

Earliest possible date of adoption: October 30, 2022
For further information, please call: (512) 936-3812

¢ ¢ ¢
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	is no increase or decrease in the number of individuals subject to the rule's applicability; and (viii) the proposal will not affect the state's economy. Comments on the proposed repeal of rules and proposed new rules may be submitted to Wesley Shackelford, Deputy Director, Texas Indigent Defense Commission, at wshack-elford@tidc.texas.gov no later than 30 days from the date that the proposals are published in the Texas Register. SUBCHAPTER A. GENERAL FUNDING PROGRAM PROVISIONS 1 TAC §§173.101 -173.109 The 
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	1 TAC §§173.101 -173.109 The new rules are proposed under the Texas Government Code §79.037. The Commission is authorized to distribute funds, in-cluding grants, to counties for indigent defense services under the Texas Government Code §79.037. This section further au-thorizes the Commission to monitor grants and enforce compli-ance with grant terms and to develop policies to ensure funds are allocated and distributed to counties in a fair manner. The Commission interprets §79.037(c) to require the Commissi
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	(B) a felony. (5) "Defendant" means a person accused of a crime or a juvenile offense. (6) "Improvement Grant" means discretionary funding awarded on a competitive basis to implement or expand new programs or processes in Texas counties designed to improve the quality of indigent defense services, promote and assist counties' compliance with the requirements of state law relating to indigent defense, or build the knowledge base regarding indigent defense through research, program evaluation, or pilot projec
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	(B) a felony. (5) "Defendant" means a person accused of a crime or a juvenile offense. (6) "Improvement Grant" means discretionary funding awarded on a competitive basis to implement or expand new programs or processes in Texas counties designed to improve the quality of indigent defense services, promote and assist counties' compliance with the requirements of state law relating to indigent defense, or build the knowledge base regarding indigent defense through research, program evaluation, or pilot projec
	(B) a felony. (5) "Defendant" means a person accused of a crime or a juvenile offense. (6) "Improvement Grant" means discretionary funding awarded on a competitive basis to implement or expand new programs or processes in Texas counties designed to improve the quality of indigent defense services, promote and assist counties' compliance with the requirements of state law relating to indigent defense, or build the knowledge base regarding indigent defense through research, program evaluation, or pilot projec






	(b) Grant applications. The Commission will provide notice to each county judge of the availability of indigent defense grants. Ap-plicants applying pursuant to a Request for Applications (RFA) must submit their applications according to the requirements provided in the RFA. The RFA will provide the following: (1) information regarding deadlines for the submission of applications; (2) the maximum and minimum amounts of funding avail-able for a grant, if applicable; (3) the starting and ending dates for gran
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	Commission rule or other relevant statute, rule, or requirement, the Commission may hold a grantee's funds until the grantee has satisfied the requirements of a special condition imposed by the Commission. The Commission may reject the application and deny the grant for fail-ure to satisfy the requirements. §173.106. Grant Funding Decisions. (a) The Commission or its designees will make decisions on applications for funding through the use of objective tools and com-parative analysis. The Commission or its 
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	§173.205. Equipment. (a) Decisions by the Commission or its designees regarding requests to purchase equipment using Commission funds will be made based on the availability of funds, whether the grantee has demon-strated that the requested equipment is necessary and essential to the successful operation of the funded program, and whether the equip-ment is reasonable in cost. (b) For grantees that receive a multi-year grant, the Commis-sion will only fund equipment and other one-time start-up costs during th
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	§173.304. Expenditure Reports. §173.305. Provision of Funds. §173.306. Discretionary Grant Adjustments. §173.307. Remedies for Noncompliance. §173.308. Term of Grant or Other Funds. §173.309. Violations of Laws. §173.310. Progress Reports for Discretionary Grants and Other Funds. §173.311. Contract Monitoring. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on September 1
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	(c) The program director and the authorized official may be the same person. The financial officer may not serve as the program director or the authorized official. (d) A grantee shall notify the Commission within 20 calendar days of any change in the: (1) Designated project director, financial officer, or autho-rized official; or (2) Mailing address, physical address, email address, fax number, or telephone number of each grant official. §173.302. Obligating Funds. The grantee may not obligate grant funds 
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	program expenditure report. Requests for exceptions to this section must be in writing and signed by the authorized official and may be approved by the executive director for good cause. §173.306. Improvement Grant Adjustments. (a) The authorized official must sign all requests for grant ad-justments. (b) Budget Adjustments. Grant adjustments consisting of re-allocations of funds among or within budget categories in excess of $10,000 or ten percent of the original grant award, whichever is less, are conside
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	(1) the grantee and the executive director of the Commis-sion agree to do so; (2) the grantee fails to comply with any term, condition, statute, rule, regulation, or guideline; (3) indigent defense funds are no longer available; (4) operational conditions exist that make it unlikely that grant or program objectives will be accomplished; or (5) Grantee has acted in bad faith. (d) A grantee may submit a written request for an extension of the funding period. The Commission must receive requests for funding ex
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	SUBCHAPTER D. MONITORING AND AUDITS 1 TAC §173.401. §173.402 The repeal of the rules is proposed under the Texas Govern-ment Code §79.037. The Commission is authorized to distribute funds, including grants, to counties for indigent defense services under the Texas Government Code §79.037. This section fur-ther authorizes the Commission to monitor grants and enforce compliance with grant terms and to develop policies to ensure funds are allocated and distributed to counties in a fair manner. The Commission i
	SUBCHAPTER D. MONITORING AND AUDITS 1 TAC §173.401. §173.402 The repeal of the rules is proposed under the Texas Govern-ment Code §79.037. The Commission is authorized to distribute funds, including grants, to counties for indigent defense services under the Texas Government Code §79.037. This section fur-ther authorizes the Commission to monitor grants and enforce compliance with grant terms and to develop policies to ensure funds are allocated and distributed to counties in a fair manner. The Commission i
	SUBCHAPTER D. MONITORING AND AUDITS 1 TAC §173.401. §173.402 The repeal of the rules is proposed under the Texas Govern-ment Code §79.037. The Commission is authorized to distribute funds, including grants, to counties for indigent defense services under the Texas Government Code §79.037. This section fur-ther authorizes the Commission to monitor grants and enforce compliance with grant terms and to develop policies to ensure funds are allocated and distributed to counties in a fair manner. The Commission i

	(c) Grantees must make available to the Commission or its designees all requested records relevant to a monitoring review. The Commission or its designees may make unannounced monitoring visits at any time. Failure to provide adequate documentation upon request may result in disallowed costs or other remedies for noncompliance as detailed under §173.307 of this chapter (relating to Remedies for Non-compliance). (d) After a monitoring review, the fiscal monitor shall issue a report to the authorized official
	(c) Grantees must make available to the Commission or its designees all requested records relevant to a monitoring review. The Commission or its designees may make unannounced monitoring visits at any time. Failure to provide adequate documentation upon request may result in disallowed costs or other remedies for noncompliance as detailed under §173.307 of this chapter (relating to Remedies for Non-compliance). (d) After a monitoring review, the fiscal monitor shall issue a report to the authorized official
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	§173.402. Audits Not Performed by the Texas Indigent Defense Com-mission. (a) Grantees must submit to the Commission copies of the re-sults of any single audit conducted in accordance with the single audit standards in the Texas Grant Management Standards. Grantees must ensure that single audit results, including the grantee's response and corrective action plan, if applicable, are submitted to the Commission within 30 days after grantee receipt of the audit results or nine months after the end of the audit
	§173.402. Audits Not Performed by the Texas Indigent Defense Com-mission. (a) Grantees must submit to the Commission copies of the re-sults of any single audit conducted in accordance with the single audit standards in the Texas Grant Management Standards. Grantees must ensure that single audit results, including the grantee's response and corrective action plan, if applicable, are submitted to the Commission within 30 days after grantee receipt of the audit results or nine months after the end of the audit




	The proposed amendments to §7.115 revise the Structural Pest Control Service Penalty Matrix (Penalty Matrix) by updating ref-erences to the Texas Administrative Code tied to violations, in-corporating new violations to account for non-compliant conduct outlined in Subchapter H, updating a reference to a Structural Pest Control Service's SPCS/D-4 form, add language clarify-ing when failure to register an employee is triggered, and make grammatical changes to improve the Penalty Matrix's readability. The prop
	The proposed amendments to §7.115 revise the Structural Pest Control Service Penalty Matrix (Penalty Matrix) by updating ref-erences to the Texas Administrative Code tied to violations, in-corporating new violations to account for non-compliant conduct outlined in Subchapter H, updating a reference to a Structural Pest Control Service's SPCS/D-4 form, add language clarify-ing when failure to register an employee is triggered, and make grammatical changes to improve the Penalty Matrix's readability. The prop
	The proposed amendments to §7.115 revise the Structural Pest Control Service Penalty Matrix (Penalty Matrix) by updating ref-erences to the Texas Administrative Code tied to violations, in-corporating new violations to account for non-compliant conduct outlined in Subchapter H, updating a reference to a Structural Pest Control Service's SPCS/D-4 form, add language clarify-ing when failure to register an employee is triggered, and make grammatical changes to improve the Penalty Matrix's readability. The prop
	The proposed amendments to §7.142 add information that no-tices of employee termination must contain. The proposed amendment to §7.143 clarifies who is responsible for recording apprentice training. The proposed amendments to §7.144 changes "EPA" to the "En-vironmental Protection Agency (EPA)," require the addition of EPA registration numbers for products, if they exist, on pest con-trol use records, and exclude unit measurements of areas receiv-ing bait treatment on pest control use records. The proposed a

	The proposed amendments to §7.177 clarify who is responsi-ble for meeting the requirements of the rule and make editorial changes. The proposed amendments to §7.178 clarify licensing require-ments for those engaging in structural fumigation, update a cross reference to §7.174 to account for a proposed amendment to the rule's heading, and make editorial changes. The proposed amendments to §§7.191-7.193 make editorial changes. The repeal to §7.195 is proposed because the rule duplicates provisions in Tex. Occ
	may lead to an increase in insurance premiums for licensees. This proposed increase was recommended by the Structural Pest Control Advisory Committee. This recommendation fol-lowed consideration during several of the Committee's quarterly meetings including public input. The purpose of the proposed increase is to bring insurance coverage minimums in line with present-day liabilities experienced by the structural pest control industry. Likewise, the Committee determined that this increase would be to an amou
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	The codes affected by the proposal are Texas Agriculture Code, Chapter 12, and Texas Occupations Code, Chapter 1951. §7.114. Definitions [Definition of Terms]. In addition to the definitions set out in the Texas Structural Pest Con-trol Act, Chapter 1951, Texas Occupations Code, the following words, names, and terms shall have the below meanings for this subchapter, unless the context clearly indicates otherwise. (1) -(5) (No change.) (6) CEU--Continuing education unit. (7) [(6)] Chairman--An individual ele
	The codes affected by the proposal are Texas Agriculture Code, Chapter 12, and Texas Occupations Code, Chapter 1951. §7.114. Definitions [Definition of Terms]. In addition to the definitions set out in the Texas Structural Pest Con-trol Act, Chapter 1951, Texas Occupations Code, the following words, names, and terms shall have the below meanings for this subchapter, unless the context clearly indicates otherwise. (1) -(5) (No change.) (6) CEU--Continuing education unit. (7) [(6)] Chairman--An individual ele
	The codes affected by the proposal are Texas Agriculture Code, Chapter 12, and Texas Occupations Code, Chapter 1951. §7.114. Definitions [Definition of Terms]. In addition to the definitions set out in the Texas Structural Pest Con-trol Act, Chapter 1951, Texas Occupations Code, the following words, names, and terms shall have the below meanings for this subchapter, unless the context clearly indicates otherwise. (1) -(5) (No change.) (6) CEU--Continuing education unit. (7) [(6)] Chairman--An individual ele
	(19) [(21)] Vice-Chairman--An individual elected by members of the Structural Pest Control Advisory Committee to preside over meetings in the absence of the Chairman. (20) [(22)] WDIR--Texas Official Wood Destroying Insect Report. (21) Wood Destroying Insect (WDI)--insects that consume wood for food or use wood to propagate offspring. Examples of wood destroying insects include termites, wood-boring beetles, and carpenter bees. [(23) Work location--Anywhere structural pest control ser-vices are performed or
	(19) [(21)] Vice-Chairman--An individual elected by members of the Structural Pest Control Advisory Committee to preside over meetings in the absence of the Chairman. (20) [(22)] WDIR--Texas Official Wood Destroying Insect Report. (21) Wood Destroying Insect (WDI)--insects that consume wood for food or use wood to propagate offspring. Examples of wood destroying insects include termites, wood-boring beetles, and carpenter bees. [(23) Work location--Anywhere structural pest control ser-vices are performed or


	(a) Business Licensee-Any person engaged in structural pest control for compensation must secure a business license in the busi-ness's operating name from the department [Department] for each busi-ness location, including branch offices. Each business licensee [license holder] must designate a responsible certified commercial applicator for each business location who is not also serving as a responsible certi-fied commercial applicator for any other business licensee or any other business location. The busi
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	(a) Business Licensee-Any person engaged in structural pest control for compensation must secure a business license in the busi-ness's operating name from the department [Department] for each busi-ness location, including branch offices. Each business licensee [license holder] must designate a responsible certified commercial applicator for each business location who is not also serving as a responsible certi-fied commercial applicator for any other business licensee or any other business location. The busi


	and accurate information may result in a change of effective date of employment as documented by the department. (b) A license application may be denied if a same or similar license issued to the applicant by this or another state or federal gov-ernment has been revoked, suspended, probated or denied during the preceding five (5)-year five-year] period for any reason. For the pur-pose of this section, a license is similar if the license was issued for the practice of an occupation in which professional serv
	and accurate information may result in a change of effective date of employment as documented by the department. (b) A license application may be denied if a same or similar license issued to the applicant by this or another state or federal gov-ernment has been revoked, suspended, probated or denied during the preceding five (5)-year five-year] period for any reason. For the pur-pose of this section, a license is similar if the license was issued for the practice of an occupation in which professional serv
	and accurate information may result in a change of effective date of employment as documented by the department. (b) A license application may be denied if a same or similar license issued to the applicant by this or another state or federal gov-ernment has been revoked, suspended, probated or denied during the preceding five (5)-year five-year] period for any reason. For the pur-pose of this section, a license is similar if the license was issued for the practice of an occupation in which professional serv




	category does not include the fumigation of agricultural equipment or any agricultural commodity located on the farm [raw agricultural com-modities]. (7) (No change.) §7.125. Examinations. (a) Examination required. Each individual not previously qualified by examination in the category or categories for which the license is requested must pass an appropriate examination. An applica-tion must be submitted to the department [Department] specifying the examination category desired and pay the fee for each exam
	category does not include the fumigation of agricultural equipment or any agricultural commodity located on the farm [raw agricultural com-modities]. (7) (No change.) §7.125. Examinations. (a) Examination required. Each individual not previously qualified by examination in the category or categories for which the license is requested must pass an appropriate examination. An applica-tion must be submitted to the department [Department] specifying the examination category desired and pay the fee for each exam
	category does not include the fumigation of agricultural equipment or any agricultural commodity located on the farm [raw agricultural com-modities]. (7) (No change.) §7.125. Examinations. (a) Examination required. Each individual not previously qualified by examination in the category or categories for which the license is requested must pass an appropriate examination. An applica-tion must be submitted to the department [Department] specifying the examination category desired and pay the fee for each exam
	(3) Have a degree or certificate in an area of the biological sciences related to pest control from an accredited two (2) or four (4)-year [(4)] college or university; (4) Have previously held a certified applicator license is-sued by the department [Structural Pest Control Board or the Depart-ment] that can be verified by the department [Department]; or (5) Qualify under the hardship clause outlined in §7.129 of this chapter (relating to Loss of Responsible Certified Applicator or Business License Holder) 
	(3) Have a degree or certificate in an area of the biological sciences related to pest control from an accredited two (2) or four (4)-year [(4)] college or university; (4) Have previously held a certified applicator license is-sued by the department [Structural Pest Control Board or the Depart-ment] that can be verified by the department [Department]; or (5) Qualify under the hardship clause outlined in §7.129 of this chapter (relating to Loss of Responsible Certified Applicator or Business License Holder) 
	(3) Have a degree or certificate in an area of the biological sciences related to pest control from an accredited two (2) or four (4)-year [(4)] college or university; (4) Have previously held a certified applicator license is-sued by the department [Structural Pest Control Board or the Depart-ment] that can be verified by the department [Department]; or (5) Qualify under the hardship clause outlined in §7.129 of this chapter (relating to Loss of Responsible Certified Applicator or Business License Holder) 



	ments, and subsection (k) of this section, prior to the license expiration date. (h) Military members, military veterans, and military spouses, as defined in Texas Occupations Code, Chapter 55, may request their application for renewal to be expedited by noting on their application to the department [Department]. To qualify, all other licensing require-ments must also be met. (i) A renewal application submitted after the license expiration date is subject to late fees. A renewal application is not considere
	ments, and subsection (k) of this section, prior to the license expiration date. (h) Military members, military veterans, and military spouses, as defined in Texas Occupations Code, Chapter 55, may request their application for renewal to be expedited by noting on their application to the department [Department]. To qualify, all other licensing require-ments must also be met. (i) A renewal application submitted after the license expiration date is subject to late fees. A renewal application is not considere

	(b) [(7)] No refunds will be provided for applications submit-ted to the department [Department]. §7.129. Loss of Responsible Certified Applicator or Business License Holder. (a) In the event of disability, incapacity, or death of the owner of a licensed business, and upon application of an heir electing to continue the business or noncommercial operation, the Commissioner may allow the operation to continue for a period not to exceed six (6) months. The department [Department] must be notified in writing w
	(b) [(7)] No refunds will be provided for applications submit-ted to the department [Department]. §7.129. Loss of Responsible Certified Applicator or Business License Holder. (a) In the event of disability, incapacity, or death of the owner of a licensed business, and upon application of an heir electing to continue the business or noncommercial operation, the Commissioner may allow the operation to continue for a period not to exceed six (6) months. The department [Department] must be notified in writing w


	(g) It is the responsibility of the applicant to the extent possible to secure and provide to the department [Department] the recommen-dations of the prosecution, law enforcement, and correctional author-ities. The applicant must also furnish proof in such form as may be required by the department [Department] that the applicant has main-tained a record of steady employment, supported dependents, main-tained a record of good conduct, and paid all outstanding court costs, supervision fees, fines, and restitu
	(g) It is the responsibility of the applicant to the extent possible to secure and provide to the department [Department] the recommen-dations of the prosecution, law enforcement, and correctional author-ities. The applicant must also furnish proof in such form as may be required by the department [Department] that the applicant has main-tained a record of steady employment, supported dependents, main-tained a record of good conduct, and paid all outstanding court costs, supervision fees, fines, and restitu
	(g) It is the responsibility of the applicant to the extent possible to secure and provide to the department [Department] the recommen-dations of the prosecution, law enforcement, and correctional author-ities. The applicant must also furnish proof in such form as may be required by the department [Department] that the applicant has main-tained a record of steady employment, supported dependents, main-tained a record of good conduct, and paid all outstanding court costs, supervision fees, fines, and restitu
	(7) printed name, signature, and license number of the trainer if the training was provided by a registered licensee of the business; or if a training event is completed outside of the business by a third-party trainer, proof of completion of the training must be maintained with the verifiable training records and referenced therein; and (8) (No change.) (k) -(l) (No change.) (m) An apprentice becomes a licensed technician by: (1) completing a minimum six (6) hour technician training course approved by the 
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	(2) Two (2) hours of the eight (8) hours of training may be on-the-job training or hands-on-training verified by the responsible certified applicator. (3) Self-study training may be used if the responsible cer-tified applicator certifies that the training is the appropriate training. Inactive technicians may only use self-study training every other year to satisfy their annual training requirement. (4) A technician will receive one (1) hour of credit for each department-approved [Department approved] CEU co
	(2) Two (2) hours of the eight (8) hours of training may be on-the-job training or hands-on-training verified by the responsible certified applicator. (3) Self-study training may be used if the responsible cer-tified applicator certifies that the training is the appropriate training. Inactive technicians may only use self-study training every other year to satisfy their annual training requirement. (4) A technician will receive one (1) hour of credit for each department-approved [Department approved] CEU co
	(2) Two (2) hours of the eight (8) hours of training may be on-the-job training or hands-on-training verified by the responsible certified applicator. (3) Self-study training may be used if the responsible cer-tified applicator certifies that the training is the appropriate training. Inactive technicians may only use self-study training every other year to satisfy their annual training requirement. (4) A technician will receive one (1) hour of credit for each department-approved [Department approved] CEU co


	(e) [(d)] CEUs may only be obtained through an approved self-study course every other year. Self-study courses will not be accepted two (2) years in a row and will result in deficiency upon review. (f) [(e)] Applicators will not be required to obtain CEUs during the first calendar year in which their license is issued. Applicators that become certified in additional categories during any calendar year will not be required to obtain units in those categories for that period. (g) [(f)] Each certified applicat
	(e) [(d)] CEUs may only be obtained through an approved self-study course every other year. Self-study courses will not be accepted two (2) years in a row and will result in deficiency upon review. (f) [(e)] Applicators will not be required to obtain CEUs during the first calendar year in which their license is issued. Applicators that become certified in additional categories during any calendar year will not be required to obtain units in those categories for that period. (g) [(f)] Each certified applicat
	(e) [(d)] CEUs may only be obtained through an approved self-study course every other year. Self-study courses will not be accepted two (2) years in a row and will result in deficiency upon review. (f) [(e)] Applicators will not be required to obtain CEUs during the first calendar year in which their license is issued. Applicators that become certified in additional categories during any calendar year will not be required to obtain units in those categories for that period. (g) [(f)] Each certified applicat
	(e) [(d)] CEUs may only be obtained through an approved self-study course every other year. Self-study courses will not be accepted two (2) years in a row and will result in deficiency upon review. (f) [(e)] Applicators will not be required to obtain CEUs during the first calendar year in which their license is issued. Applicators that become certified in additional categories during any calendar year will not be required to obtain units in those categories for that period. (g) [(f)] Each certified applicat




	(c) Courses provided via webinar with a speaker presenting live and able to answer questions from attendees will be consider an in-person course. Applicants must mark their CEU applications to in-dicate the course will be given via webinar. Applicants must provide a link to join the webinar along with the course number to the department at least 72 hours prior to the webinar. (d) [(c)] A self-study course is limited to one (1) CEU in the general training or a specific category. A course may be approved as a
	(c) Courses provided via webinar with a speaker presenting live and able to answer questions from attendees will be consider an in-person course. Applicants must mark their CEU applications to in-dicate the course will be given via webinar. Applicants must provide a link to join the webinar along with the course number to the department at least 72 hours prior to the webinar. (d) [(c)] A self-study course is limited to one (1) CEU in the general training or a specific category. A course may be approved as a
	(c) Courses provided via webinar with a speaker presenting live and able to answer questions from attendees will be consider an in-person course. Applicants must mark their CEU applications to in-dicate the course will be given via webinar. Applicants must provide a link to join the webinar along with the course number to the department at least 72 hours prior to the webinar. (d) [(c)] A self-study course is limited to one (1) CEU in the general training or a specific category. A course may be approved as a
	(c) Courses provided via webinar with a speaker presenting live and able to answer questions from attendees will be consider an in-person course. Applicants must mark their CEU applications to in-dicate the course will be given via webinar. Applicants must provide a link to join the webinar along with the course number to the department at least 72 hours prior to the webinar. (d) [(c)] A self-study course is limited to one (1) CEU in the general training or a specific category. A course may be approved as a
	(c) Courses provided via webinar with a speaker presenting live and able to answer questions from attendees will be consider an in-person course. Applicants must mark their CEU applications to in-dicate the course will be given via webinar. Applicants must provide a link to join the webinar along with the course number to the department at least 72 hours prior to the webinar. (d) [(c)] A self-study course is limited to one (1) CEU in the general training or a specific category. A course may be approved as a
	(c) Courses provided via webinar with a speaker presenting live and able to answer questions from attendees will be consider an in-person course. Applicants must mark their CEU applications to in-dicate the course will be given via webinar. Applicants must provide a link to join the webinar along with the course number to the department at least 72 hours prior to the webinar. (d) [(c)] A self-study course is limited to one (1) CEU in the general training or a specific category. A course may be approved as a



	(4) the qualifications, competence, and performance of the authors, speakers, presenters, or instructors who produce or present its courses; and (5) preparation and administration of a self-study course examination. (k) If the course provided is required to make an unexpected change to an approved CEU course to include but not limited to the approved speaker, location, time, or date of course, the course provider must notify the department by email within 24 hours of the change. (l) If an approved CEU cours
	(4) the qualifications, competence, and performance of the authors, speakers, presenters, or instructors who produce or present its courses; and (5) preparation and administration of a self-study course examination. (k) If the course provided is required to make an unexpected change to an approved CEU course to include but not limited to the approved speaker, location, time, or date of course, the course provider must notify the department by email within 24 hours of the change. (l) If an approved CEU cours
	(4) the qualifications, competence, and performance of the authors, speakers, presenters, or instructors who produce or present its courses; and (5) preparation and administration of a self-study course examination. (k) If the course provided is required to make an unexpected change to an approved CEU course to include but not limited to the approved speaker, location, time, or date of course, the course provider must notify the department by email within 24 hours of the change. (l) If an approved CEU cours



	(5) -(6) (No change.) (b) (No change.) (c) Any person seeking approval of Technician/Noncommer-cial Certified Applicator Training course must submit the required in-formation at least thirty (30) days prior to the first day of presentation. The department [Department] may waive this requirement due to ex-tenuating circumstances. (d) The department [Department] shall evaluate and recom-mend approval or denial within thirty (30) days from the date received. (e) (No change.) (f) The minimum requirements to qua
	(5) -(6) (No change.) (b) (No change.) (c) Any person seeking approval of Technician/Noncommer-cial Certified Applicator Training course must submit the required in-formation at least thirty (30) days prior to the first day of presentation. The department [Department] may waive this requirement due to ex-tenuating circumstances. (d) The department [Department] shall evaluate and recom-mend approval or denial within thirty (30) days from the date received. (e) (No change.) (f) The minimum requirements to qua

	(m) [(k)] Course providers who falsify information on course certificates provided to participants are subject to penalties, includ-ing and up to denial of department [Department] approval for future courses. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on September 19, 2022. TRD-202203765 Skyler Shafer Assistant General Counsel Texas Department of Agriculture Earliest
	(m) [(k)] Course providers who falsify information on course certificates provided to participants are subject to penalties, includ-ing and up to denial of department [Department] approval for future courses. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on September 19, 2022. TRD-202203765 Skyler Shafer Assistant General Counsel Texas Department of Agriculture Earliest


	(3) -(5) (No change.) (e) Each business and individual licensee and apprentice shall maintain the [their] license or registration card so that all information on the license or card is legible and shall apply with the department [Department] for a replacement license or card within ten (10) calendar days of any information on the license or card becoming illegible. (f) A business or individual licensee or apprentice shall not add to, alter, deface, or otherwise modify any information placed on any [their] l
	(3) -(5) (No change.) (e) Each business and individual licensee and apprentice shall maintain the [their] license or registration card so that all information on the license or card is legible and shall apply with the department [Department] for a replacement license or card within ten (10) calendar days of any information on the license or card becoming illegible. (f) A business or individual licensee or apprentice shall not add to, alter, deface, or otherwise modify any information placed on any [their] l
	(3) -(5) (No change.) (e) Each business and individual licensee and apprentice shall maintain the [their] license or registration card so that all information on the license or card is legible and shall apply with the department [Department] for a replacement license or card within ten (10) calendar days of any information on the license or card becoming illegible. (f) A business or individual licensee or apprentice shall not add to, alter, deface, or otherwise modify any information placed on any [their] l
	(1) -(2) (No change.) (3) names [name] of pesticides and EPA registration num-bers, if they are registered or pest control devices used [or EPA regis-tration number]; (4) -(9) (No change.) (b) For termite treatments, records must include: (1) the appropriate unit of measurement of the area treated per application site, i.e. square feet (excluding bait applications); (2) -(3) (No change.) (c) These records shall be made available to the department [Department] upon written or verbal request. §7.145. Contract
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	(f) The department's {Department's] consumer information sheet must be used. Copies of the consumer information sheet are available from the department [Department] in English and Spanish on the Structural Pest Control Service website at: http://www.Tex-asAgriculture.gov/spcs/, or by contacting the Texas Department of Agriculture, P.O. Box 12847, Austin, TX 78711-2847, (866) 918-4481. The department's [Department's] consumer information sheet may be copied and used in accordance with this section. (g) The p
	(f) The department's {Department's] consumer information sheet must be used. Copies of the consumer information sheet are available from the department [Department] in English and Spanish on the Structural Pest Control Service website at: http://www.Tex-asAgriculture.gov/spcs/, or by contacting the Texas Department of Agriculture, P.O. Box 12847, Austin, TX 78711-2847, (866) 918-4481. The department's [Department's] consumer information sheet may be copied and used in accordance with this section. (g) The p
	(f) The department's {Department's] consumer information sheet must be used. Copies of the consumer information sheet are available from the department [Department] in English and Spanish on the Structural Pest Control Service website at: http://www.Tex-asAgriculture.gov/spcs/, or by contacting the Texas Department of Agriculture, P.O. Box 12847, Austin, TX 78711-2847, (866) 918-4481. The department's [Department's] consumer information sheet may be copied and used in accordance with this section. (g) The p
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	every four (4) years for businesses and every five (5) years for school districts based on risk using the following elements of consideration: (1) -(3) (No change.) §7.150. General Standards for Use of Pesticides. (a) (No change.) (b) It shall be a violation for any person to use or cause to be used a pesticide in a manner inconsistent with any permit or emergency exemption issued by the department [Department] or the Environmen-tal Protection Agency [EPA]. (c) (No change.) §7.151. General Standards for Sto
	every four (4) years for businesses and every five (5) years for school districts based on risk using the following elements of consideration: (1) -(3) (No change.) §7.150. General Standards for Use of Pesticides. (a) (No change.) (b) It shall be a violation for any person to use or cause to be used a pesticide in a manner inconsistent with any permit or emergency exemption issued by the department [Department] or the Environmen-tal Protection Agency [EPA]. (c) (No change.) §7.151. General Standards for Sto


	(a) The department [Department] may conduct investigations and inspections of structural pest control activities involving any person in this state to determine compliance with the SPCA, and department [Department] rules. (b) In conducting investigations, the department [Department] may: (1) (No change.) (2) enter premises where individuals are performing or are suspected of performing pest control operations to inspect the use of pesticides and devices, question any individuals who may have rele-vant knowl
	(a) The department [Department] may conduct investigations and inspections of structural pest control activities involving any person in this state to determine compliance with the SPCA, and department [Department] rules. (b) In conducting investigations, the department [Department] may: (1) (No change.) (2) enter premises where individuals are performing or are suspected of performing pest control operations to inspect the use of pesticides and devices, question any individuals who may have rele-vant knowl
	(a) The department [Department] may conduct investigations and inspections of structural pest control activities involving any person in this state to determine compliance with the SPCA, and department [Department] rules. (b) In conducting investigations, the department [Department] may: (1) (No change.) (2) enter premises where individuals are performing or are suspected of performing pest control operations to inspect the use of pesticides and devices, question any individuals who may have rele-vant knowl
	(a) The department [Department] may conduct investigations and inspections of structural pest control activities involving any person in this state to determine compliance with the SPCA, and department [Department] rules. (b) In conducting investigations, the department [Department] may: (1) (No change.) (2) enter premises where individuals are performing or are suspected of performing pest control operations to inspect the use of pesticides and devices, question any individuals who may have rele-vant knowl
	(a) The department [Department] may conduct investigations and inspections of structural pest control activities involving any person in this state to determine compliance with the SPCA, and department [Department] rules. (b) In conducting investigations, the department [Department] may: (1) (No change.) (2) enter premises where individuals are performing or are suspected of performing pest control operations to inspect the use of pesticides and devices, question any individuals who may have rele-vant knowl



	license. The following are grounds for revocation, suspension, penal-ties, reprimanding, refusal to examine, and refusal to issue or renew licenses: (1) -(2) (No change.) (3) engaging in an advertising practice prohibited in §7.152 of this chapter [title] (relating to Advertising); advertising services which the licensee is not authorized to provide; engaging in false, mis-leading, or deceptive acts or practices; advertising in a name without a valid business license; or advertising in an unauthorized categ
	license. The following are grounds for revocation, suspension, penal-ties, reprimanding, refusal to examine, and refusal to issue or renew licenses: (1) -(2) (No change.) (3) engaging in an advertising practice prohibited in §7.152 of this chapter [title] (relating to Advertising); advertising services which the licensee is not authorized to provide; engaging in false, mis-leading, or deceptive acts or practices; advertising in a name without a valid business license; or advertising in an unauthorized categ
	license. The following are grounds for revocation, suspension, penal-ties, reprimanding, refusal to examine, and refusal to issue or renew licenses: (1) -(2) (No change.) (3) engaging in an advertising practice prohibited in §7.152 of this chapter [title] (relating to Advertising); advertising services which the licensee is not authorized to provide; engaging in false, mis-leading, or deceptive acts or practices; advertising in a name without a valid business license; or advertising in an unauthorized categ
	license. The following are grounds for revocation, suspension, penal-ties, reprimanding, refusal to examine, and refusal to issue or renew licenses: (1) -(2) (No change.) (3) engaging in an advertising practice prohibited in §7.152 of this chapter [title] (relating to Advertising); advertising services which the licensee is not authorized to provide; engaging in false, mis-leading, or deceptive acts or practices; advertising in a name without a valid business license; or advertising in an unauthorized categ


	(21) failure to maintain continuous minimum liability in-surance and continuing to operate during a lapsed period; (22) -(23) (No change.) (24) failure to provide signs, disclosure, and information sheets; (25) -(26) (No change.) (27) Permitting, aiding, abetting, or conspiring with a per-son to intentionally violate or circumvent a law or regulation enforced by the department; (28) Denial, suspension, revocation, probation, fine, or other license restriction or discipline against a licensee by a state, ter
	(21) failure to maintain continuous minimum liability in-surance and continuing to operate during a lapsed period; (22) -(23) (No change.) (24) failure to provide signs, disclosure, and information sheets; (25) -(26) (No change.) (27) Permitting, aiding, abetting, or conspiring with a per-son to intentionally violate or circumvent a law or regulation enforced by the department; (28) Denial, suspension, revocation, probation, fine, or other license restriction or discipline against a licensee by a state, ter
	(21) failure to maintain continuous minimum liability in-surance and continuing to operate during a lapsed period; (22) -(23) (No change.) (24) failure to provide signs, disclosure, and information sheets; (25) -(26) (No change.) (27) Permitting, aiding, abetting, or conspiring with a per-son to intentionally violate or circumvent a law or regulation enforced by the department; (28) Denial, suspension, revocation, probation, fine, or other license restriction or discipline against a licensee by a state, ter
	(21) failure to maintain continuous minimum liability in-surance and continuing to operate during a lapsed period; (22) -(23) (No change.) (24) failure to provide signs, disclosure, and information sheets; (25) -(26) (No change.) (27) Permitting, aiding, abetting, or conspiring with a per-son to intentionally violate or circumvent a law or regulation enforced by the department; (28) Denial, suspension, revocation, probation, fine, or other license restriction or discipline against a licensee by a state, ter



	Skyler Shafer Assistant General Counsel Texas Department of Agriculture Earliest possible date of adoption: October 30, 2022 For further information, please call: (512) 936-9360 ♦ ♦ ♦ 4 TAC §7.163 The repeal is proposed under Texas Occupations Code, §1951.0021, which allows the Department through its Structural Pest Control Service to regulate and license those engaged in the business of structural pest control. The code affected by the proposal is Texas Occupations Code, Chapter 1951. §7.163. Unlawful Acts
	Skyler Shafer Assistant General Counsel Texas Department of Agriculture Earliest possible date of adoption: October 30, 2022 For further information, please call: (512) 936-9360 ♦ ♦ ♦ 4 TAC §7.163 The repeal is proposed under Texas Occupations Code, §1951.0021, which allows the Department through its Structural Pest Control Service to regulate and license those engaged in the business of structural pest control. The code affected by the proposal is Texas Occupations Code, Chapter 1951. §7.163. Unlawful Acts



	Subterranean Termite, Drywood Termite]. A deviation will be permit-ted when unexpected circumstances occur necessitating a change in the treatment and the applicator responsible for the treatment provides the customer with a written addendum to the contract or disclosure docu-ments at the completion of the treatment. (d) (No change.) (e) The business license holder or certified noncommercial ap-plicator must keep and maintain a correct and accurate copy of the Wood Destroying Insect [Termite] Treatment Disc
	Subterranean Termite, Drywood Termite]. A deviation will be permit-ted when unexpected circumstances occur necessitating a change in the treatment and the applicator responsible for the treatment provides the customer with a written addendum to the contract or disclosure docu-ments at the completion of the treatment. (d) (No change.) (e) The business license holder or certified noncommercial ap-plicator must keep and maintain a correct and accurate copy of the Wood Destroying Insect [Termite] Treatment Disc
	Subterranean Termite, Drywood Termite]. A deviation will be permit-ted when unexpected circumstances occur necessitating a change in the treatment and the applicator responsible for the treatment provides the customer with a written addendum to the contract or disclosure docu-ments at the completion of the treatment. (d) (No change.) (e) The business license holder or certified noncommercial ap-plicator must keep and maintain a correct and accurate copy of the Wood Destroying Insect [Termite] Treatment Disc
	Subterranean Termite, Drywood Termite]. A deviation will be permit-ted when unexpected circumstances occur necessitating a change in the treatment and the applicator responsible for the treatment provides the customer with a written addendum to the contract or disclosure docu-ments at the completion of the treatment. (d) (No change.) (e) The business license holder or certified noncommercial ap-plicator must keep and maintain a correct and accurate copy of the Wood Destroying Insect [Termite] Treatment Disc

	license number, and physical address of the pest control business. If the treatment is cancelled, notice of cancellation must be sent using the department's [Department's] designated notification system within one (1) hour of the time the pest control business learns of the cancellation. (g) (No change.) §7.174. [Subterranean Termite, Drywood Termite and Related] Wood Destroying Insect Treatment Disclosure Documents. (a) As part of each written estimate submitted for a subter-ranean termite, drywood termite

	must be conducted so as to ensure examination of all visible accessi-ble areas in or on a structure in accordance with accepted procedures. While such an examination may reveal wood destroying insects, there are instances when concealed infestations and/or damage may not be discovered. Examinations of inaccessible or obstructed areas are not required. (b) Inaccessible or obstructed areas recognized by the department [Department] include, but are not limited to: (1) (No change.) (2) the interior of hollow wa
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	§7.177. Posting Notice of Inspection. (a) Upon completion of an inspection for the purposes of com-pleting a WDIR, the licensee [inspector] must post a durable sticker on the wall adjacent to the water heater, electric breaker box, or beneath the kitchen sink giving the name and license number of the licensee, the date of the inspection, and a statement that the sticker should not be removed. (b) (No change.) §7.178. Structural Fumigation Requirements. (a) Fumigation of structures to control wood destroying

	between the hours of 6:00 a.m. and 9:00 p.m., at least four (4), and no more than twenty-four (24) hours prior to the structural fumigation application. If the structural fumigation is cancelled, notice of the can-cellation must be sent using the department's [Department's] designated notification system within three hours of the time the pest control com-pany learns of the cancellation. The licensee must provide: (1) -(6) (No change.) (q) Before an individual may apply for an initial certified ap-plicator'
	between the hours of 6:00 a.m. and 9:00 p.m., at least four (4), and no more than twenty-four (24) hours prior to the structural fumigation application. If the structural fumigation is cancelled, notice of the can-cellation must be sent using the department's [Department's] designated notification system within three hours of the time the pest control com-pany learns of the cancellation. The licensee must provide: (1) -(6) (No change.) (q) Before an individual may apply for an initial certified ap-plicator'
	between the hours of 6:00 a.m. and 9:00 p.m., at least four (4), and no more than twenty-four (24) hours prior to the structural fumigation application. If the structural fumigation is cancelled, notice of the can-cellation must be sent using the department's [Department's] designated notification system within three hours of the time the pest control com-pany learns of the cancellation. The licensee must provide: (1) -(6) (No change.) (q) Before an individual may apply for an initial certified ap-plicator'
	(t) A verifiable performance/training records form will be made available to the department [Department] upon request. These performance/training records forms shall be kept on a format pre-scribed by the department in the business file for at least two (2) years. The responsible certified applicator for the company that performed the training must certify in the training records of each certified applicator that the certified applicator has completed the required training and has demonstrated competency. T

	(a) At the first meeting of each year, a Chairman and a Vice-Chairman [Vice Chairman] shall be elected by the members of the Committee for a term of one (1) year. (b) The Chairman of the Committee is responsible for: (1) setting an agenda for each committee meeting; and (2) may add an item to an agenda on request by the department [Department] or Commissioner. (c) The members, other than the Commissioner of State Health Services, shall serve staggered four (4)-year [four-year] terms. [(Initial committee mem
	(a) At the first meeting of each year, a Chairman and a Vice-Chairman [Vice Chairman] shall be elected by the members of the Committee for a term of one (1) year. (b) The Chairman of the Committee is responsible for: (1) setting an agenda for each committee meeting; and (2) may add an item to an agenda on request by the department [Department] or Commissioner. (c) The members, other than the Commissioner of State Health Services, shall serve staggered four (4)-year [four-year] terms. [(Initial committee mem
	(a) At the first meeting of each year, a Chairman and a Vice-Chairman [Vice Chairman] shall be elected by the members of the Committee for a term of one (1) year. (b) The Chairman of the Committee is responsible for: (1) setting an agenda for each committee meeting; and (2) may add an item to an agenda on request by the department [Department] or Commissioner. (c) The members, other than the Commissioner of State Health Services, shall serve staggered four (4)-year [four-year] terms. [(Initial committee mem
	(a) At the first meeting of each year, a Chairman and a Vice-Chairman [Vice Chairman] shall be elected by the members of the Committee for a term of one (1) year. (b) The Chairman of the Committee is responsible for: (1) setting an agenda for each committee meeting; and (2) may add an item to an agenda on request by the department [Department] or Commissioner. (c) The members, other than the Commissioner of State Health Services, shall serve staggered four (4)-year [four-year] terms. [(Initial committee mem
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	[(2) In addition to evaluating its performance during the prior calendar year, the Committee shall establish goals to improve per-formance during the upcoming year.] [(3) The Committee shall forward the self-assessment to the Commissioner for comment, which will be considered at the next subsequent meeting of the Committee after receipt of the Commis-sioner's comments.] (e) [(f)] The Committee shall conduct its meetings using procedural rules which substantially comport with Robert's [Roberts'] Rules of Ord
	[(2) In addition to evaluating its performance during the prior calendar year, the Committee shall establish goals to improve per-formance during the upcoming year.] [(3) The Committee shall forward the self-assessment to the Commissioner for comment, which will be considered at the next subsequent meeting of the Committee after receipt of the Commis-sioner's comments.] (e) [(f)] The Committee shall conduct its meetings using procedural rules which substantially comport with Robert's [Roberts'] Rules of Ord



	The code affected by the proposal is Texas Occupations Code, Chapter 1951. §7.201. Responsibility of School Districts [to Adopt an IPM Pro-gram]. Each school district shall establish, implement, and maintain an Inte-grated Pest Management (IPM) program. An IPM program is a regu-lar set of procedures for preventing and managing pest problems using an integrated pest management strategy, as defined in §7.114 of this chapter (relating to Definitions [title (relating to Definition of Terms)]. The school distric
	The code affected by the proposal is Texas Occupations Code, Chapter 1951. §7.201. Responsibility of School Districts [to Adopt an IPM Pro-gram]. Each school district shall establish, implement, and maintain an Inte-grated Pest Management (IPM) program. An IPM program is a regu-lar set of procedures for preventing and managing pest problems using an integrated pest management strategy, as defined in §7.114 of this chapter (relating to Definitions [title (relating to Definition of Terms)]. The school distric
	The code affected by the proposal is Texas Occupations Code, Chapter 1951. §7.201. Responsibility of School Districts [to Adopt an IPM Pro-gram]. Each school district shall establish, implement, and maintain an Inte-grated Pest Management (IPM) program. An IPM program is a regu-lar set of procedures for preventing and managing pest problems using an integrated pest management strategy, as defined in §7.114 of this chapter (relating to Definitions [title (relating to Definition of Terms)]. The school distric
	objectives, and the number of continuing education units requested. Additionally, the IPM Coordinator must demonstrate that the course content is appropriate and pertinent to the use of pesticides and the implementation of IPM strategies at school buildings and other school district facilities. (b) [(3)] If the IPM Coordinator is also a licensed applicator, the CEUs obtained for the license under §7.134 of this chapter [title] (relating to Continuing Education Requirements for Certified Applica-tors) will c

	(7) (No change.) §7.204. Pesticide Use in School Districts. All pesticides used by school districts must be registered with the United States Environmental Protection Agency (EPA) and the department [Texas Department of Agriculture], with the exception of those pesticides that have been exempted from registration by the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA), Section 25(b). All pesticides used by school districts must also bear a label as required by FIFRA and Chapter 76 of the Texas Ag
	(7) (No change.) §7.204. Pesticide Use in School Districts. All pesticides used by school districts must be registered with the United States Environmental Protection Agency (EPA) and the department [Texas Department of Agriculture], with the exception of those pesticides that have been exempted from registration by the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA), Section 25(b). All pesticides used by school districts must also bear a label as required by FIFRA and Chapter 76 of the Texas Ag

	(ii) -(iii) (No change.) (C) Red Category Pesticides. (i) Definition: A pesticide will be designated as a Red Category Pesticide if it meets the following criteria: [(I) all active ingredients belonging to EPA tox-icity category I or II;] (I) [(II)] it contains a WARNING or DANGER signal word on the product label; and (II) [(III)] it contains an active ingredient that has been designated as a restricted use pesticide, a state-limited-use pesti-cide or a regulated herbicide; and it does not meet the criteria
	(ii) -(iii) (No change.) (C) Red Category Pesticides. (i) Definition: A pesticide will be designated as a Red Category Pesticide if it meets the following criteria: [(I) all active ingredients belonging to EPA tox-icity category I or II;] (I) [(II)] it contains a WARNING or DANGER signal word on the product label; and (II) [(III)] it contains an active ingredient that has been designated as a restricted use pesticide, a state-limited-use pesti-cide or a regulated herbicide; and it does not meet the criteria


	Code §2001.039. The proposed rules will eliminate duplicative and unnecessary provisions and provide for a more simple and efficient appeals process for the Department's food and nutrition programs. New §26.201 defines important terms for the subchapter. New §26.203 sets forth the appeal procedures for the food and nutrition programs administered by the Department. New §26.204 provides the procedures for filing documents. New §26.205 sets forth the procedures for a hearing. New §26.207 describes the standar
	Code §2001.039. The proposed rules will eliminate duplicative and unnecessary provisions and provide for a more simple and efficient appeals process for the Department's food and nutrition programs. New §26.201 defines important terms for the subchapter. New §26.203 sets forth the appeal procedures for the food and nutrition programs administered by the Department. New §26.204 provides the procedures for filing documents. New §26.205 sets forth the procedures for a hearing. New §26.207 describes the standar
	Code §2001.039. The proposed rules will eliminate duplicative and unnecessary provisions and provide for a more simple and efficient appeals process for the Department's food and nutrition programs. New §26.201 defines important terms for the subchapter. New §26.203 sets forth the appeal procedures for the food and nutrition programs administered by the Department. New §26.204 provides the procedures for filing documents. New §26.205 sets forth the procedures for a hearing. New §26.207 describes the standar
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	The code affected by the proposal is Texas Agriculture Code, Chapter 12. §26.201. Definitions. In addition to the definitions set out in Texas Administrative Code, Title 4, Chapter 1, Subchapter A and 7 CFR Parts 210, 215, 220, 225, and 226, the following words, names, and terms shall have the following meanings, unless the context clearly indicates otherwise: (1) Appellant--A person who files an appeal. (2) CFR--Code of Federal Regulations. (3) FND--Food and Nutrition Division of the department. (4) FND Pr

	(D) If the filing deadline falls on a Saturday, Sunday, or holidays when the department is closed, then the filing deadline is the next business day. The department is not considered closed on skeleton crew days. (2) SFSP and Suspension Reviews relating to false or fraudulent claims. The rules for filing an appeal specified in paragraph (1) of this subsection apply to SFSP appeals and suspension reviews relating to false or fraudulent claims, except the time for filing an appeal is within ten (10) calendar 
	(D) If the filing deadline falls on a Saturday, Sunday, or holidays when the department is closed, then the filing deadline is the next business day. The department is not considered closed on skeleton crew days. (2) SFSP and Suspension Reviews relating to false or fraudulent claims. The rules for filing an appeal specified in paragraph (1) of this subsection apply to SFSP appeals and suspension reviews relating to false or fraudulent claims, except the time for filing an appeal is within ten (10) calendar 
	(D) If the filing deadline falls on a Saturday, Sunday, or holidays when the department is closed, then the filing deadline is the next business day. The department is not considered closed on skeleton crew days. (2) SFSP and Suspension Reviews relating to false or fraudulent claims. The rules for filing an appeal specified in paragraph (1) of this subsection apply to SFSP appeals and suspension reviews relating to false or fraudulent claims, except the time for filing an appeal is within ten (10) calendar 
	(D) If the filing deadline falls on a Saturday, Sunday, or holidays when the department is closed, then the filing deadline is the next business day. The department is not considered closed on skeleton crew days. (2) SFSP and Suspension Reviews relating to false or fraudulent claims. The rules for filing an appeal specified in paragraph (1) of this subsection apply to SFSP appeals and suspension reviews relating to false or fraudulent claims, except the time for filing an appeal is within ten (10) calendar 



	days of the appellant's receipt, or deemed receipt, of the notice of action. (h) Service to the appellant or its representative shall be made to the appellant or representative's last known mailing address, email address, or facsimile number as shown by the department's records. (i) Parties and their representatives shall immediately notify the review official and all parties of any change in mailing address, email address, or telephone or facsimile number. §26.205. Hearing Procedures. (a) Motions. (1) Moti
	days of the appellant's receipt, or deemed receipt, of the notice of action. (h) Service to the appellant or its representative shall be made to the appellant or representative's last known mailing address, email address, or facsimile number as shown by the department's records. (i) Parties and their representatives shall immediately notify the review official and all parties of any change in mailing address, email address, or telephone or facsimile number. §26.205. Hearing Procedures. (a) Motions. (1) Moti


	TITLE 16. ECONOMIC REGULATION PART 2. PUBLIC UTILITY COMMISSION OF TEXAS CHAPTER 25. SUBSTANTIVE RULES APPLICABLE TO ELECTRIC SERVICE PROVIDERS SUBCHAPTER B. CUSTOMER SERVICE AND PROTECTION 16 TAC §25.43 The Public Utility Commission of Texas (commission) proposes amendments to 16 Texas Administrative Code (TAC) §25.43, re-lating to Provider of Last Resort (POLR). This amended rule will update the POLR formulas for residential, and small and medium commercial customer classes to ensure that POLR rates prote
	TITLE 16. ECONOMIC REGULATION PART 2. PUBLIC UTILITY COMMISSION OF TEXAS CHAPTER 25. SUBSTANTIVE RULES APPLICABLE TO ELECTRIC SERVICE PROVIDERS SUBCHAPTER B. CUSTOMER SERVICE AND PROTECTION 16 TAC §25.43 The Public Utility Commission of Texas (commission) proposes amendments to 16 Texas Administrative Code (TAC) §25.43, re-lating to Provider of Last Resort (POLR). This amended rule will update the POLR formulas for residential, and small and medium commercial customer classes to ensure that POLR rates prote
	TITLE 16. ECONOMIC REGULATION PART 2. PUBLIC UTILITY COMMISSION OF TEXAS CHAPTER 25. SUBSTANTIVE RULES APPLICABLE TO ELECTRIC SERVICE PROVIDERS SUBCHAPTER B. CUSTOMER SERVICE AND PROTECTION 16 TAC §25.43 The Public Utility Commission of Texas (commission) proposes amendments to 16 Texas Administrative Code (TAC) §25.43, re-lating to Provider of Last Resort (POLR). This amended rule will update the POLR formulas for residential, and small and medium commercial customer classes to ensure that POLR rates prote

	Fiscal Impact on State and Local Government Mariah Benson, Economist, Market Analysis Division, has determined that for the first five-year period the proposed rule is in effect, there will be no fiscal implications for the state or for units of local government under Texas Government Code §2001.024(a)(4) as a result of enforcing or administering the sections. Public Benefits Ms. Benson has determined that for each year of the first five years the proposed section is in effect the public benefit antici-pate
	Fiscal Impact on State and Local Government Mariah Benson, Economist, Market Analysis Division, has determined that for the first five-year period the proposed rule is in effect, there will be no fiscal implications for the state or for units of local government under Texas Government Code §2001.024(a)(4) as a result of enforcing or administering the sections. Public Benefits Ms. Benson has determined that for each year of the first five years the proposed section is in effect the public benefit antici-pate
	Fiscal Impact on State and Local Government Mariah Benson, Economist, Market Analysis Division, has determined that for the first five-year period the proposed rule is in effect, there will be no fiscal implications for the state or for units of local government under Texas Government Code §2001.024(a)(4) as a result of enforcing or administering the sections. Public Benefits Ms. Benson has determined that for each year of the first five years the proposed section is in effect the public benefit antici-pate

	Cross Reference to Statute: Public Utility Regulatory Act §14.002 and §39.106. §25.43. Provider of Last Resort (POLR). (a) -(i) (No change.) (j) LSPs. This subsection governs the selection and service of REPs as LSPs. (1) -(2) (No change.) (3) For the purpose of calculating the POLR rate for each customer class in each POLR area, an EFL must be completed by the LSP that has the greatest market share in accordance with paragraph (2) of this subsection. The Electricity Facts Label (EFL) must be sup-plied to c
	(iv) Beginning on the 1st of each month, LSP energy charge must be the average of the actual RTSPPs for the applicable load zone for the 30-day period ending on the 20th day of the preced-ing calendar month [previous 12-month period ending September 1 of the preceding year] multiplied by the number of kWhs the customer used during that billing period and further multiplied by 125%. [In no instance may the] The LSP energy charge must not exceed 140% [125%] of the preceding month's [previous year's] LSP energ


	The Texas Department of Licensing and Regulation (Depart-ment) proposes amendments to existing rules at 16 Texas Administrative Code (TAC), Chapter 60, Subchapter A, §60.1; Subchapter B, §§60.20 -60.23; Subchapter D, §§60.40 -60.42; Subchapter F, §§60.80, 60.81, and 60.83; Subchapter G, §§60.100 -60.102; proposes new rules at Subchapter C, §60.36; Subchapter D, §60.43; and new Subchapter L, §60.600 and §60.601; and proposes the repeal of existing rules at Subchapter D, §60.36, regarding the Procedural Rules
	The Texas Department of Licensing and Regulation (Depart-ment) proposes amendments to existing rules at 16 Texas Administrative Code (TAC), Chapter 60, Subchapter A, §60.1; Subchapter B, §§60.20 -60.23; Subchapter D, §§60.40 -60.42; Subchapter F, §§60.80, 60.81, and 60.83; Subchapter G, §§60.100 -60.102; proposes new rules at Subchapter C, §60.36; Subchapter D, §60.43; and new Subchapter L, §60.600 and §60.601; and proposes the repeal of existing rules at Subchapter D, §60.36, regarding the Procedural Rules
	The Texas Department of Licensing and Regulation (Depart-ment) proposes amendments to existing rules at 16 Texas Administrative Code (TAC), Chapter 60, Subchapter A, §60.1; Subchapter B, §§60.20 -60.23; Subchapter D, §§60.40 -60.42; Subchapter F, §§60.80, 60.81, and 60.83; Subchapter G, §§60.100 -60.102; proposes new rules at Subchapter C, §60.36; Subchapter D, §60.43; and new Subchapter L, §60.600 and §60.601; and proposes the repeal of existing rules at Subchapter D, §60.36, regarding the Procedural Rules
	posed Rule Review, 46 TexReg 2589, April 16, 2021. Adopted Rule Review, 46 TexReg 4701, July 30, 2021). In response to the Notice of Intent to Review that was published, the Department received public comments from six interested parties regarding Chapter 60, with two of these interested par-ties commenting on the criminal history rules under Subchapter D. The two interested parties commented that a person with a criminal history should still be able to obtain a license. The De-partment did not propose any 
	posed Rule Review, 46 TexReg 2589, April 16, 2021. Adopted Rule Review, 46 TexReg 4701, July 30, 2021). In response to the Notice of Intent to Review that was published, the Department received public comments from six interested parties regarding Chapter 60, with two of these interested par-ties commenting on the criminal history rules under Subchapter D. The two interested parties commented that a person with a criminal history should still be able to obtain a license. The De-partment did not propose any 


	Director's duties pursuant to a Governor-issued executive order or proclamation declaring a state of disaster; and make clean-up changes. The proposed rules make editorial changes to "Com-mission," "Department," and "Executive Director" to use lower case terminology. The proposed rules amend §60.23, Commission and Executive Director--Imposing Sanctions and Penalties. The proposed rules update the provisions regarding the authority of the Commission and the Executive Director to impose sanctions for violatio
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	are grouped together under subsection (c). Existing subsection (c)(1) prohibits a person who is currently incarcerated from obtaining or renewing a license issued by the Department. The provision in new subsection (c)(2), which was relocated from §60.36(d) under Subchapter D, requires a person whose license was revoked by operation of law under Occupations Code §53.021(b) for imprisonment after a felony conviction, felony community supervision revocation, revocation of parole, or revocation of mandatory sup
	are grouped together under subsection (c). Existing subsection (c)(1) prohibits a person who is currently incarcerated from obtaining or renewing a license issued by the Department. The provision in new subsection (c)(2), which was relocated from §60.36(d) under Subchapter D, requires a person whose license was revoked by operation of law under Occupations Code §53.021(b) for imprisonment after a felony conviction, felony community supervision revocation, revocation of parole, or revocation of mandatory sup


	The proposed rules amend §60.80, Program Fees. The pro-posed rules clarify the existing language regarding program fees. The proposed rules make editorial changes to "Commission" and "Department" to use lower case terminology. The proposed rules amend §60.81, Charges for Providing Copies of Public Information. The proposed rules adopt by reference the Office of the Attorney General rules regarding charges for copies of public information and update the rule citations. The proposed rules amend §60.83, Late R
	The proposed rules amend §60.80, Program Fees. The pro-posed rules clarify the existing language regarding program fees. The proposed rules make editorial changes to "Commission" and "Department" to use lower case terminology. The proposed rules amend §60.81, Charges for Providing Copies of Public Information. The proposed rules adopt by reference the Office of the Attorney General rules regarding charges for copies of public information and update the rule citations. The proposed rules amend §60.83, Late R
	The proposed rules amend §60.80, Program Fees. The pro-posed rules clarify the existing language regarding program fees. The proposed rules make editorial changes to "Commission" and "Department" to use lower case terminology. The proposed rules amend §60.81, Charges for Providing Copies of Public Information. The proposed rules adopt by reference the Office of the Attorney General rules regarding charges for copies of public information and update the rule citations. The proposed rules amend §60.83, Late R
	Tony Couvillon, Policy Research and Budget Analyst, has deter-mined that for each year of the first five years the proposed rules are in effect, there are no estimated additional costs or reduc-tions in costs to state or local government as a result of enforcing or administering the proposed rules. Mr. Couvillon has determined that for each year of the first five years the proposed rules are in effect, there is no estimated in-crease or loss in revenue to the state or local government as a result of enforci
	Tony Couvillon, Policy Research and Budget Analyst, has deter-mined that for each year of the first five years the proposed rules are in effect, there are no estimated additional costs or reduc-tions in costs to state or local government as a result of enforcing or administering the proposed rules. Mr. Couvillon has determined that for each year of the first five years the proposed rules are in effect, there is no estimated in-crease or loss in revenue to the state or local government as a result of enforci


	The proposed rules do not have a fiscal note that imposes a cost on regulated persons, including another state agency, a special district, or a local government. Therefore, the agency is not required to take any further action under Government Code §2001.0045. GOVERNMENT GROWTH IMPACT STATEMENT Pursuant to Government Code §2001.0221, the agency provides the following Government Growth Impact Statement for the pro-posed rules. For each year of the first five years the proposed rules will be in effect, the ag
	PUBLIC COMMENTS Comments on the proposed rules may be submit-ted electronically on the Department's website at https://ga.tdlr.texas.gov:1443/form/gcerules; by facsimile to (512) 475-3032; or by mail to Monica Nuñez, Legal Assistant, Texas Department of Licensing and Regulation, P.O. Box 12157, Austin, Texas 78711. The deadline for comments is 30 days after publication in the Texas Register. SUBCHAPTER A. GENERAL PROVISIONS 16 TAC §60.1 STATUTORY AUTHORITY The proposed rules are proposed under Texas Occupat
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	In addition, the statutory provisions affected by the proposed rules are those set forth in Texas Occupations Code, Chapters 53, 55, and 108 (Subchapter B); Texas Government Code, Chapters 411 (Subchapter F), 551, 552, 656 (Subchapter C), 661 (Subchapter A), 2001, 2005, 2008, 2009, and 2110; Civil Practice and Remedies Code, Chapter 154; and Family Code, Chapters 231 and 232. No other statutes, articles, or codes are affected by the proposed rules. §60.1. Authority and Applicability. (a) This chapter is pro
	In addition, the statutory provisions affected by the proposed rules are those set forth in Texas Occupations Code, Chapters 53, 55, and 108 (Subchapter B); Texas Government Code, Chapters 411 (Subchapter F), 551, 552, 656 (Subchapter C), 661 (Subchapter A), 2001, 2005, 2008, 2009, and 2110; Civil Practice and Remedies Code, Chapter 154; and Family Code, Chapters 231 and 232. No other statutes, articles, or codes are affected by the proposed rules. §60.1. Authority and Applicability. (a) This chapter is pro
	In addition, the statutory provisions affected by the proposed rules are those set forth in Texas Occupations Code, Chapters 53, 55, and 108 (Subchapter B); Texas Government Code, Chapters 411 (Subchapter F), 551, 552, 656 (Subchapter C), 661 (Subchapter A), 2001, 2005, 2008, 2009, and 2110; Civil Practice and Remedies Code, Chapter 154; and Family Code, Chapters 231 and 232. No other statutes, articles, or codes are affected by the proposed rules. §60.1. Authority and Applicability. (a) This chapter is pro

	Code, Chapter 301 (Weather Modification and Control); Busi-ness and Commerce Code, Chapter 607 (Motor Fuel Metering and Quality); Education Code, Chapter 1001 (Driver and Traffic Safety Education); Government Code, Chapters 171 (Court-Or-dered Programs); and 469 (Elimination of Architectural Barriers); Health and Safety Code, Chapters 401, Subchapter M (Laser Hair Removal); 754 (Elevators, Escalators, and Related Equip-ment); and 755 (Boilers); Labor Code, Chapter 91 (Professional Employer Organizations); O
	Code, Chapter 301 (Weather Modification and Control); Busi-ness and Commerce Code, Chapter 607 (Motor Fuel Metering and Quality); Education Code, Chapter 1001 (Driver and Traffic Safety Education); Government Code, Chapters 171 (Court-Or-dered Programs); and 469 (Elimination of Architectural Barriers); Health and Safety Code, Chapters 401, Subchapter M (Laser Hair Removal); 754 (Elevators, Escalators, and Related Equip-ment); and 755 (Boilers); Labor Code, Chapter 91 (Professional Employer Organizations); O
	Code, Chapter 301 (Weather Modification and Control); Busi-ness and Commerce Code, Chapter 607 (Motor Fuel Metering and Quality); Education Code, Chapter 1001 (Driver and Traffic Safety Education); Government Code, Chapters 171 (Court-Or-dered Programs); and 469 (Elimination of Architectural Barriers); Health and Safety Code, Chapters 401, Subchapter M (Laser Hair Removal); 754 (Elevators, Escalators, and Related Equip-ment); and 755 (Boilers); Labor Code, Chapter 91 (Professional Employer Organizations); O
	Code, Chapter 301 (Weather Modification and Control); Busi-ness and Commerce Code, Chapter 607 (Motor Fuel Metering and Quality); Education Code, Chapter 1001 (Driver and Traffic Safety Education); Government Code, Chapters 171 (Court-Or-dered Programs); and 469 (Elimination of Architectural Barriers); Health and Safety Code, Chapters 401, Subchapter M (Laser Hair Removal); 754 (Elevators, Escalators, and Related Equip-ment); and 755 (Boilers); Labor Code, Chapter 91 (Professional Employer Organizations); O
	Code, Chapter 301 (Weather Modification and Control); Busi-ness and Commerce Code, Chapter 607 (Motor Fuel Metering and Quality); Education Code, Chapter 1001 (Driver and Traffic Safety Education); Government Code, Chapters 171 (Court-Or-dered Programs); and 469 (Elimination of Architectural Barriers); Health and Safety Code, Chapters 401, Subchapter M (Laser Hair Removal); 754 (Elevators, Escalators, and Related Equip-ment); and 755 (Boilers); Labor Code, Chapter 91 (Professional Employer Organizations); O


	Chapter 551, [("the] Open Meetings Act[")]. These meetings shall be open to the public as provided by the Open Meetings Act. (b) Meetings will be conducted according to the current edition of Robert's Rules of Order Newly Revised in all instances to which they are applicable as long as they are not inconsistent with the Texas Constitution or the statutes or rules applicable to the commission [constitution, the statutes and the rules of the Commission]. Any Robert's Rules of Order Newly Revised may be modifi
	(b) The executive director [Executive Director] may approve agreed orders and default orders in contested cases and shall have au-thority to issue other orders as provided by law or as delegated by the commission [Commission]. (c) The department [Executive Director] may propose rules for publication in the Texas Register as delegated by the commission [Commission]. (d) The executive director [Executive Director] may imple-ment any executive [emergency] orders or proclamations declaring a state of disaster i
	(b) The executive director [Executive Director] may approve agreed orders and default orders in contested cases and shall have au-thority to issue other orders as provided by law or as delegated by the commission [Commission]. (c) The department [Executive Director] may propose rules for publication in the Texas Register as delegated by the commission [Commission]. (d) The executive director [Executive Director] may imple-ment any executive [emergency] orders or proclamations declaring a state of disaster i
	(b) The executive director [Executive Director] may approve agreed orders and default orders in contested cases and shall have au-thority to issue other orders as provided by law or as delegated by the commission [Commission]. (c) The department [Executive Director] may propose rules for publication in the Texas Register as delegated by the commission [Commission]. (d) The executive director [Executive Director] may imple-ment any executive [emergency] orders or proclamations declaring a state of disaster i





	(3) place on probation a person whose license has been sus-pended or revoked; (4) issue a restricted license to the person in accordance with Texas Occupations Code, Chapter 51, Subchapter G; (5) refuse to renew the person's license; [or] (6) impose administrative penalties against the person after considering the factors set forth in Texas Occupations Code[,] §51.302(b); or [.] (7) take any combination of actions under paragraphs (1) -(6). (c) If the suspension or revocation of a license is probated, the c
	(3) place on probation a person whose license has been sus-pended or revoked; (4) issue a restricted license to the person in accordance with Texas Occupations Code, Chapter 51, Subchapter G; (5) refuse to renew the person's license; [or] (6) impose administrative penalties against the person after considering the factors set forth in Texas Occupations Code[,] §51.302(b); or [.] (7) take any combination of actions under paragraphs (1) -(6). (c) If the suspension or revocation of a license is probated, the c
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	In addition, the proposed rules are proposed under the author-ity of other state laws that apply to state agencies. These laws include Texas Occupations Code, Chapters 55 and 108 (Sub-chapter B); Texas Government Code, Chapters 551, 552, 656 (Subchapter C), 661 (Subchapter A), 2001, 2005, 2008, 2009, and 2110; Civil Practice and Remedies Code, Chapter 154; and Family Code Chapters 231 and 232. The statutory provisions affected by the proposed rules are those set forth in Texas Occupations Code, Chapter 51, 
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	(2) is paying the administrative penalty under a payment plan with the department and is in good standing with respect to that plan. (c) For purposes of subsection (b), a person is in good standing with respect to a payment plan if, at the time of application, the person is current on the payment plan and has made timely payments on the plan for the preceding two months. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. 
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	(Athletic Trainers); 455 (Massage Therapy); 506 (Behavioral Analysts); 605 (Orthotists and Prosthetists); 701 (Dietitians); 802 (Dog or Cat Breeders); 1151 (Property Tax Professionals); 1152 (Property Tax Consultants); 1202 (Industrialized Housing and Buildings); 1302 (Air Conditioning and Refrigeration Con-tractors); 1304 (Service Contract Providers and Administrators); 1305 (Electricians); 1601 (Barbers); 1602 (Cosmetologists); 1603 (Barbers and Cosmetologists); 1802 (Auctioneers); 1901 (Water Well Drille
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	The statutory provisions affected by the proposed rules are those set forth in Texas Occupations Code, Chapter 51, and the program statutes for all the Department programs: Agriculture Code, Chapter 301 (Weather Modification and Control); Busi-ness and Commerce Code, Chapter 607 (Motor Fuel Metering and Quality); Education Code, Chapter 1001 (Driver and Traffic Safety Education); Government Code, Chapters 171 (Court-Or-dered Programs); and 469 (Elimination of Architectural Barriers); Health and Safety Code,
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	(2) A person whose license is revoked by operation of law pursuant to Texas Occupations Code §53.021(b) must wait until release from imprisonment before applying for a new license. (3) This subsection does not apply to the issuance of a stu-dent permit under Texas Occupations Code, Chapter 1603, to a person enrolled in a school administered by the Windham School District or the Texas Department of Criminal Justice. §60.41. License Eligibility for Persons with Deferred Adjudications or Other Criminal History
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	(h) The department's determination is not a contested case un-der Texas Government Code, Chapter 2001, and the determination may not be appealed. The department's determination does not prohibit or prevent a person from enrolling or attending an educational program, taking a licensing examination, or applying for a license. §60.43. License Denial or Revocation for Certain Health Profession-als with a Criminal History. (a) This section applies to a "health professional" as defined under Texas Occupations Cod
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	(a) A person whose license has been expired for 90 days or less may renew the license by paying a late renewal fee equal to 1 and 1/2 times the renewal fee required for the license as prescribed in the program rules. (b) A person whose license has been expired for more than 90 days but less than 18 months may renew the license by paying a late renewal fee equal to two times the renewal fee required for the license as prescribed in the program rules. (c) A person whose license has been expired for more than 
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	repealed by submitting a written petition for rulemaking to the depart-ment (rulemaking petition). (b) An interested person, as defined by Texas Government Code §2001.021, must be: (1) a resident of this state; (2) a business entity located in this state; (3) a governmental subdivision located in this state; or (4) a public or private organization located in this state that is not a state agency. (c) The written rulemaking petition must include: (1) the person’s full name, mailing address, telephone number,
	repealed by submitting a written petition for rulemaking to the depart-ment (rulemaking petition). (b) An interested person, as defined by Texas Government Code §2001.021, must be: (1) a resident of this state; (2) a business entity located in this state; (3) a governmental subdivision located in this state; or (4) a public or private organization located in this state that is not a state agency. (c) The written rulemaking petition must include: (1) the person’s full name, mailing address, telephone number,

	L
	LI
	LBody
	StyleSpan
	Link







	[(1) items to be deleted bracketed or lined through;] [(2) items added underlined; and] [(3) the rationale for the requested rule change.] [(b) For purposes of this section, the term "interested person" shall have the meaning given in Government Code, §2001.021.] [(c) The department shall respond to a letter of request for adoption of a rule in accordance with Government Code, §2001.021.] The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal au
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	Dispensers); 403 (Dyslexia Practitioners and Therapists); 451 (Athletic Trainers); 455 (Massage Therapy); 506 (Behavioral Analysts); 605 (Orthotists and Prosthetists); 701 (Dietitians); 802 (Dog or Cat Breeders); 1151 (Property Tax Professionals); 1152 (Property Tax Consultants); 1202 (Industrialized Housing and Buildings); 1302 (Air Conditioning and Refrigeration Con-tractors); 1304 (Service Contract Providers and Administrators); 1305 (Electricians); 1601 (Barbers); 1602 (Cosmetologists); 1603 (Barbers an
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	(d) Training with Extended Absence from Job Duties. (1) If an employee receives training that will be paid for by the department, and during which the employee will not be performing the employee's regular duties for three months or more, the employee, prior to receiving the training, must enter into a written agreement with the department to comply with the requirements of Texas Government Code §656.103(a). (2) An employee who fails or refuses to enter into such an agreement shall not be permitted to atten
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	patients or hands-on simulations. The amendment reflects the merger of the regional examining board CDCA-WREB-CITA, and the name change of the regional examining board SRTA. The amendment also changes the time period the Board will accept examination results. FISCAL NOTE: Casey Nichols, Executive Director, has deter-mined that for the first five-year period the proposed rule is in effect, the proposed rule does not have foreseeable implications relating to cost or revenues of the state or local governments.
	patients or hands-on simulations. The amendment reflects the merger of the regional examining board CDCA-WREB-CITA, and the name change of the regional examining board SRTA. The amendment also changes the time period the Board will accept examination results. FISCAL NOTE: Casey Nichols, Executive Director, has deter-mined that for the first five-year period the proposed rule is in effect, the proposed rule does not have foreseeable implications relating to cost or revenues of the state or local governments.
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	(1) Has graduated and received either the "DDS" or "DMD" degree from a dental school accredited by the Commission on Dental Accreditation of the American Dental Association (CODA); (2) Has taken and passed the examination for dentists given by the American Dental Association Joint Commission on National Dental Examinations; and (3) Has taken and passed the appropriate general dentistry live patient or hands-on simulation clinical examination administered by a regional examining board designated by the Board
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	(1) Has graduated and received either the "DDS" or "DMD" degree from a dental school accredited by the Commission on Dental Accreditation of the American Dental Association (CODA); (2) Has taken and passed the examination for dentists given by the American Dental Association Joint Commission on National Dental Examinations; and (3) Has taken and passed the appropriate general dentistry live patient or hands-on simulation clinical examination administered by a regional examining board designated by the Board


	(2) If an applicant fails four or more general dentistry live patient or hands-on simulation clinical examination attempts, the appli-cant must complete one of the following before approval will be issued to take another live patient or hands-on simulation clinical examina-tion: (A) the repetition of the final year of a graduate dental program from a CODA-accredited dental school; or (B) a clinical remediation course offered by a CODA-accredited dental school, consisting of no less than 1,000 clinical hours
	(2) If an applicant fails four or more general dentistry live patient or hands-on simulation clinical examination attempts, the appli-cant must complete one of the following before approval will be issued to take another live patient or hands-on simulation clinical examina-tion: (A) the repetition of the final year of a graduate dental program from a CODA-accredited dental school; or (B) a clinical remediation course offered by a CODA-accredited dental school, consisting of no less than 1,000 clinical hours
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	GOVERNMENT GROWTH IMPACT STATEMENT: The Board has determined that for the first five-year period the proposed rule is in effect, the following government growth effects apply: (1) the rule does not create or eliminate a government program; (2) implementation of the proposed rule does not require the cre-ation or elimination of employee positions; (3) the implementa-tion of the proposed rule does not require an increase or de-crease in future appropriations; (4) the proposed rule does not require an increase
	GOVERNMENT GROWTH IMPACT STATEMENT: The Board has determined that for the first five-year period the proposed rule is in effect, the following government growth effects apply: (1) the rule does not create or eliminate a government program; (2) implementation of the proposed rule does not require the cre-ation or elimination of employee positions; (3) the implementa-tion of the proposed rule does not require an increase or de-crease in future appropriations; (4) the proposed rule does not require an increase
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	P
	Link


	(5) Has taken and passed the examination for dentists given by the American Dental Association Joint Commission on National Dental Examinations; (6) Has met the requirements of §101.8 of this title (relat-ing to Persons with Criminal Backgrounds) and has completed back-ground checks for criminal or fraudulent activities, to include informa-tion from: the National Practitioner Data Bank, the Healthcare Integrity and Protection Data Bank, and/or the American Association of Dental Boards (AADB) Clearinghouse f
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	economic impact statement and regulatory flexibility analysis for small businesses, micro-businesses, and rural communities is necessary for this rule. GOVERNMENT GROWTH IMPACT STATEMENT: The Board has determined that for the first five-year period the proposed rule is in effect, the following government growth effects apply: (1) the rule does not create or eliminate a government program; (2) implementation of the proposed rule does not require the cre-ation or elimination of employee positions; (3) the imp
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	(2) Examination results will be accepted for seven [five] years from the date of the examination. (c) Remediation. (1) If an applicant for Texas dental hygienist licensure fails three dental hygiene live patient or hands-on simulation clinical exam-ination attempts, the applicant must complete 40 hours of clinical re-mediation through a CODA-accredited dental hygiene program before approval will be issued to take another live patient or hands-on simu-lation clinical examination. (2) If an applicant fails fo
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	(5) Has successfully passed background checks for crimi-nal or fraudulent activities, to include information from: the National Practitioner Data Bank, the Healthcare Integrity and Protection Data Bank and/or the American Association of Dental Boards (AADB) Clearinghouse for Disciplinary Action. (b) Practice experience described in subsection (a)(2) of this section must be subsequent to applicant having graduated from a CODA-accredited dental or dental hygiene school. The agency certifies that legal counsel
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	administering the rule does not have foreseeable implications re-lating to the costs or revenues of state or local government. Public Benefit. Mr. Spinks has determined for the first five-year period the proposed rule is in effect there will be a benefit to licensees, applicants, and the general public because the pro-posed rule will provide greater clarity and consistency in the Ex-ecutive Council's rules. Mr. Spinks has also determined that for each year of the first five years the rule is in effect, the 
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	78701, or by email to rules@bhec.texas.gov. The deadline for receipt of comments is 5:00 p.m., Central Time, on October 30, 2022, which is at least 30 days from the date of publication in the Texas Register. Statutory Authority. The rule is proposed under Tex. Occ. Code, Title 3, Subtitle I, Chapter 507, which provides the Texas Be-havioral Health Executive Council with the authority to make all rules, not inconsistent with the Constitution and Laws of this State, which are reasonably necessary for the prop
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	(i) the biological bases of behavior; (ii) the acquired or learned bases of behavior, in-cluding learning, thinking, memory, motivation and emotion; (iii) the social, cultural, and systemic bases of be-havior; (iv) the individual or unique bases of behavior, in-cluding personality theory, human development, and abnormal behav-ior; (B) Research and Statistics: (i) the methodology used to investigate questions and acquire knowledge in the practice of psychology; (ii) coursework in research design and methodol
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	(1) A licensed psychological associate must practice under the supervision of a licensed psychologist and may not practice inde-pendently. (2) Notwithstanding paragraph (1) of this subsection and subject to the limitations set out in paragraph (3) of this subsection, a licensed psychological associate may practice independently if: (A) the licensee can demonstrate at least 3,000 hours of post-graduate degree experience in the delivery of psychological ser-vices under the supervision of one or more licensed 
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	the total of 42 semester credit hours to meet the requirement of subsection (g)(1) of this section. [(1) Notwithstanding subsection (b)(1)(A) of this section, a person who begins a graduate program leading to a degree required by subsection (a)(1) of this section before August 31, 2019, shall be considered to have met the requirements of that subsection if the indi-vidual's degree is primarily psychological in nature. This subsection expires on August 31, 2021.] [(2) Notwithstanding subsection (b)(2) of thi
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	Overview and Explanation of the Proposed Rule. The proposed amendment to subsection (c) makes clear that accredited programs by NASP are considered to meet all training and in-ternship requirements for licensure under this rule, the same as NASP approved programs. Subsection (d) has been amended to allow for those that did not obtain a specialist degree from a school psychology program to apply for licensure if they have obtained a certificate of completion from a graduate-level train-ing program designed t
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	of employee positions; it does not require the increase or de-crease in future legislative appropriations to this agency; it does not require an increase or decrease in fees paid to the agency; it does not create a new regulation; it does not expand an exist-ing regulation; it does not increase or decrease the number of individuals subject to the rule's applicability; and it does not pos-itively or adversely affect the state's economy. Takings Impact Assessment. Mr. Spinks has determined that there are no p
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	(1) hold an appropriate graduate degree; (2) provide proof of specific graduate level coursework; (3) provide proof of an acceptable internship; (4) provide proof of passage of all examinations required by the Council; and (5) meet the requirements imposed under §501.2525(a)(3) -(9) of the Occupations Code. (b) Applicants who hold active certification as a Nationally Certified School Psychologist (NCSP) are considered to have met all requirements for licensure under this rule except for passage of the Juris
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	(A) biological bases of behavior; (B) human learning; (C) social bases of behavior; (D) multi-cultural bases of behavior; (E) child or adolescent development; (F) psychopathology or exceptionalities; (2) Research and Statistics; (3) Educational Foundations, including any of the follow-ing: (A) instructional design; (B) organization and operation of schools; (C) classroom management; or (D) educational administration; (4) Assessment, including: (A) psychoeducational assessment; (B) socio-emotional, including




	(9) Interns must receive no less than two hours of supervi-sion per week, with no more than half being group supervision. The amount of weekly supervision may be reduced, on a proportional basis, for interns working less than full-time. (10) The internship must include direct intern application of assessment, intervention, behavior management, and consultation, for children representing a range of ages, populations and needs. (g) Provision of psychological services in the public schools by unlicensed indivi
	(9) Interns must receive no less than two hours of supervi-sion per week, with no more than half being group supervision. The amount of weekly supervision may be reduced, on a proportional basis, for interns working less than full-time. (10) The internship must include direct intern application of assessment, intervention, behavior management, and consultation, for children representing a range of ages, populations and needs. (g) Provision of psychological services in the public schools by unlicensed indivi
	(9) Interns must receive no less than two hours of supervi-sion per week, with no more than half being group supervision. The amount of weekly supervision may be reduced, on a proportional basis, for interns working less than full-time. (10) The internship must include direct intern application of assessment, intervention, behavior management, and consultation, for children representing a range of ages, populations and needs. (g) Provision of psychological services in the public schools by unlicensed indivi
	(9) Interns must receive no less than two hours of supervi-sion per week, with no more than half being group supervision. The amount of weekly supervision may be reduced, on a proportional basis, for interns working less than full-time. (10) The internship must include direct intern application of assessment, intervention, behavior management, and consultation, for children representing a range of ages, populations and needs. (g) Provision of psychological services in the public schools by unlicensed indivi
	(9) Interns must receive no less than two hours of supervi-sion per week, with no more than half being group supervision. The amount of weekly supervision may be reduced, on a proportional basis, for interns working less than full-time. (10) The internship must include direct intern application of assessment, intervention, behavior management, and consultation, for children representing a range of ages, populations and needs. (g) Provision of psychological services in the public schools by unlicensed indivi



	administering the rule does not have foreseeable implications re-lating to the costs or revenues of state or local government. Public Benefit. Mr. Spinks has determined for the first five-year period the proposed rule is in effect there will be a benefit to licensees, applicants, and the general public because the pro-posed rule will provide greater clarity and consistency in the Ex-ecutive Council's rules. Mr. Spinks has also determined that for each year of the first five years the rule is in effect, the 
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	(2) For those applicants with a doctoral degree conferred prior to January 1, 1979, the transcript must reflect a doctoral degree that designates a major in psychology or the substantial equivalent of a doctoral degree in psychology in both subject matter and extent of training. A doctoral degree will be considered the substantial equiva-lent to a doctoral degree in psychology if the training program meets the criteria of Council rule §463.15 of this title. [following criteria:] [(A) Post-baccalaureate prog


	graduate semester hours in each of the four content areas. It is recog-nized that some doctoral programs have developed special competency examinations in lieu of requiring students to complete course work in all core areas. Graduates of such programs who have not completed the necessary semester hours in these core areas must submit to the Coun-cil evidence of competency in each of the four core areas.] [(I) Biological basis of behavior: physiological psychology, comparative psychology, neuropsychology, se
	graduate semester hours in each of the four content areas. It is recog-nized that some doctoral programs have developed special competency examinations in lieu of requiring students to complete course work in all core areas. Graduates of such programs who have not completed the necessary semester hours in these core areas must submit to the Coun-cil evidence of competency in each of the four core areas.] [(I) Biological basis of behavior: physiological psychology, comparative psychology, neuropsychology, se
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	graduate semester hours in each of the four content areas. It is recog-nized that some doctoral programs have developed special competency examinations in lieu of requiring students to complete course work in all core areas. Graduates of such programs who have not completed the necessary semester hours in these core areas must submit to the Coun-cil evidence of competency in each of the four core areas.] [(I) Biological basis of behavior: physiological psychology, comparative psychology, neuropsychology, se

	ceived by the applicant from the other jurisdiction, or be submitted to the Council as directed by agency staff. (f) Provisional License. (1) An applicant who has not yet passed the required ex-aminations or is seeking to acquire the supervised experience required under Council §463.11 of this title may practice under the supervision of a licensed psychologist as a provisionally licensed psychologist for not more than two years if the applicant meets all other licensing re-quirements. (2) A provisional lice

	Public Benefit. Mr. Spinks has determined for the first five-year period the proposed rule is in effect there will be a benefit to licensees, applicants, and the general public because the pro-posed rule will provide greater clarity and consistency in the Ex-ecutive Council's rules. Mr. Spinks has also determined that for each year of the first five years the rule is in effect, the public benefit anticipated as a result of enforcing the rule will be to help the Executive Council protect the public. Probable
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	2022, which is at least 30 days from the date of publication in the Texas Register. Statutory Authority. The rule is proposed under Tex. Occ. Code, Title 3, Subtitle I, Chapter 507, which provides the Texas Be-havioral Health Executive Council with the authority to make all rules, not inconsistent with the Constitution and Laws of this State, which are reasonably necessary for the proper perfor-mance of its duties and regulations of proceedings before it. Additionally, the Executive Council proposes this ru


	services in an exempt setting, while licensed or authorized to practice in another jurisdiction, or while practicing as a psychological associate or specialist in school psychology in this state may be substituted for the minimum of 1,750 hours of supervised experience required as a provisionally licensed psychologist if the experience was obtained or completed under the supervision of a licensed psychologist. Post-doc-toral supervised experience obtained without a provisional license or trainee status prio
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	the applicant's degree program to an APA, PCSAS, or CPA accredited program at the time of the conferral of applicant's degree. (3) An applicant and the affiant or declarant shall appear before the agency in person to answer any questions, produce support-ing documentation, or address any concerns raised by the application if requested by a council or board member or the Executive Director. Failure to comply with this paragraph shall constitute grounds for de-nial of substantial equivalency under this rule. 
	the applicant's degree program to an APA, PCSAS, or CPA accredited program at the time of the conferral of applicant's degree. (3) An applicant and the affiant or declarant shall appear before the agency in person to answer any questions, produce support-ing documentation, or address any concerns raised by the application if requested by a council or board member or the Executive Director. Failure to comply with this paragraph shall constitute grounds for de-nial of substantial equivalency under this rule. 


	(8) [(9)] Unless authorized by the Council, supervised ex-perience received from a psychologist practicing with a restricted li-cense may not be utilized to satisfy the requirements of this rule. (9) [(10)] The supervisee shall be designated by a title that clearly indicates a supervisory licensing status such as "intern," "resi-dent," "trainee," or "fellow." An individual who is a Provisionally Li-censed Psychologist or a Licensed Psychological Associate may use that title so long as those receiving psycho
	(8) [(9)] Unless authorized by the Council, supervised ex-perience received from a psychologist practicing with a restricted li-cense may not be utilized to satisfy the requirements of this rule. (9) [(10)] The supervisee shall be designated by a title that clearly indicates a supervisory licensing status such as "intern," "resi-dent," "trainee," or "fellow." An individual who is a Provisionally Li-censed Psychologist or a Licensed Psychological Associate may use that title so long as those receiving psycho
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	(I) The internship agency must have a minimum of two full-time equivalent interns at the internship level of training during applicant's training period. (J) The internship agency must inform prospective in-terns about the goals and content of the internship, as well as the ex-pectations for quantity and quality of trainee's work, including expected competencies; or (3) The successful completion of an organized internship program in a school district meeting the following criteria: (A) The internship experi
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	Shortage Area (HPSA), identified by the U.S. Health Resources & Ser-vices Administration (HRSA), then the requirement of two full-time interns and two full-time supervisors does not apply. (f) [(e)] Industrial/Organizational Requirements. Individuals from an Industrial/Organizational doctoral degree program are exempt from the formal internship requirement but must complete a minimum of 3,500 hours of supervised experience, at least 1,750 of which must have taken place after conferral of the doctoral degree
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	the applicant has the knowledge and skills necessary for entry-level practice as a licensed psychologist. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on September 15, 2022. TRD-202203715 Darrel D. Spinks Executive Director Texas State Board of Examiners of Psychologists Earliest possible date of adoption: October 30, 2022 For further information, please call: (512) 30

	ployment or a local economy. Thus, the Executive Council is not required to prepare a local employment impact statement pur-suant to §2001.022 of the Tex. Gov't Code. Requirement for Rules Increasing Costs to Regulated Persons. The proposed rule does not impose any new or additional costs to regulated persons, state agencies, special districts, or local governments; therefore, pursuant to §2001.0045 of the Tex. Gov't Code, no repeal or amendment of another rule is required to offset any increased costs. Add
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	The Executive Council also proposes this rule in compliance with §507.153 of the Tex. Occ. Code. The Executive Council may not propose and adopt a rule regarding the qualifications neces-sary to obtain a license; the scope of practice, standards of care, and ethical practice for a profession; continuing education re-quirements; or a schedule of sanctions unless the rule has been proposed by the applicable board for the profession. In this in-stance, the underlying board has proposed this rule to the Ex-ecut

	(e) Applicants meeting the requirements for temporary licen-sure shall be granted a temporary license authorizing the delivery of psychological services for no more than thirty days. Upon utilization of the full thirty days, or the expiration of one year from the date of licensure, whichever occurs first, the temporary license shall expire. (f) Upon utilization of the full thirty days, or the expiration of one year from the date of licensure, whichever occurs first, the [A] temporary licensee must submit wr
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	ecutive Council's rules. Mr. Spinks has also determined that for each year of the first five years the rule is in effect, the public benefit anticipated as a result of enforcing the rule will be to help the Executive Council protect the public. Probable Economic Costs. Mr. Spinks has determined for the first five-year period the proposed rule is in effect, there will be no additional economic costs to persons required to comply with this rule. Small Business, Micro-Business, and Rural Community Impact State
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	havioral Health Executive Council with the authority to make all rules, not inconsistent with the Constitution and Laws of this State, which are reasonably necessary for the proper perfor-mance of its duties and regulations of proceedings before it. Additionally, the Executive Council proposes this rule pursuant to the authority found in §507.152 of the Tex. Occ. Code which vests the Executive Council with the authority to adopt rules nec-essary to perform its duties and implement Chapter 507 of the Tex. Oc
	censed or certified psychologists, or specialists of the American Board of Professional Psychology (ABPP), or hold a doctoral degree in psy-chology from a regionally accredited institution. (5) The program must be an integrated, organized sequence of studies, e.g., there must be identifiable curriculum tracks wherein course sequences are outlined for students. (6) The program must have an identifiable body of students who matriculated in the program. (7) The program must include supervised practicum, in-ter
	censed or certified psychologists, or specialists of the American Board of Professional Psychology (ABPP), or hold a doctoral degree in psy-chology from a regionally accredited institution. (5) The program must be an integrated, organized sequence of studies, e.g., there must be identifiable curriculum tracks wherein course sequences are outlined for students. (6) The program must have an identifiable body of students who matriculated in the program. (7) The program must include supervised practicum, in-ter



	(1) Courses meeting each of the requirements noted in sub-section (a) of this rule verified by official transcripts; and (2) Appropriate, published information from the university awarding the degree, demonstrating that the requirements noted in sub-section (a) of this rule have been met. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on September 15, 2022. TRD-202203717
	(1) Courses meeting each of the requirements noted in sub-section (a) of this rule verified by official transcripts; and (2) Appropriate, published information from the university awarding the degree, demonstrating that the requirements noted in sub-section (a) of this rule have been met. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on September 15, 2022. TRD-202203717
	(1) Courses meeting each of the requirements noted in sub-section (a) of this rule verified by official transcripts; and (2) Appropriate, published information from the university awarding the degree, demonstrating that the requirements noted in sub-section (a) of this rule have been met. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on September 15, 2022. TRD-202203717
	(1) Courses meeting each of the requirements noted in sub-section (a) of this rule verified by official transcripts; and (2) Appropriate, published information from the university awarding the degree, demonstrating that the requirements noted in sub-section (a) of this rule have been met. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on September 15, 2022. TRD-202203717
	(1) Courses meeting each of the requirements noted in sub-section (a) of this rule verified by official transcripts; and (2) Appropriate, published information from the university awarding the degree, demonstrating that the requirements noted in sub-section (a) of this rule have been met. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on September 15, 2022. TRD-202203717
	(1) Courses meeting each of the requirements noted in sub-section (a) of this rule verified by official transcripts; and (2) Appropriate, published information from the university awarding the degree, demonstrating that the requirements noted in sub-section (a) of this rule have been met. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on September 15, 2022. TRD-202203717




	riod the proposed rule is in effect, there will be no adverse effect on small businesses, micro-businesses, or rural communities. Regulatory Flexibility Analysis for Small and Micro-Businesses and Rural Communities. Mr. Spinks has determined that the proposed rule will have no adverse economic effect on small businesses, micro-businesses, or rural communities. Thus, the Executive Council is not required to prepare a regulatory flexibil-ity analysis pursuant to §2006.002 of the Tex. Gov't Code. Local Employm
	riod the proposed rule is in effect, there will be no adverse effect on small businesses, micro-businesses, or rural communities. Regulatory Flexibility Analysis for Small and Micro-Businesses and Rural Communities. Mr. Spinks has determined that the proposed rule will have no adverse economic effect on small businesses, micro-businesses, or rural communities. Thus, the Executive Council is not required to prepare a regulatory flexibil-ity analysis pursuant to §2006.002 of the Tex. Gov't Code. Local Employm
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	In accordance with §505.2015 of the Tex. Occ. Code the Texas State Board of Social Worker Examiners previously voted and, by a majority, approved to propose this rule to the Executive Council. The rule is specifically authorized by §505.2015 of the Tex. Occ. Code which states the Board shall propose to the Ex-ecutive Council rules regarding the qualifications necessary to obtain a license; the scope of practice, standards of care, and ethical practice; continuing education requirements for license holders; 
	The value of the barter shall be agreed upon in advance and shall not exceed customary charges for the service or goods; and (9) shall ensure that the client or a legally authorized per-son representing the client has signed a consent for services[, when appropriate. Prior to commencement of social work services with a mi-nor client who is named in a Suit Affecting Parent Child Relationship (SAPCR), the licensee shall ensure that all legally authorized persons representing the client have signed a consent f


	benefit anticipated as a result of enforcing the rule will be to help the Executive Council protect the public. Probable Economic Costs. Mr. Spinks has determined for the first five-year period the proposed rule is in effect, there will be no additional economic costs to persons required to comply with this rule. Small Business, Micro-Business, and Rural Community Impact Statement. Mr. Spinks has determined for the first five-year pe-riod the proposed rule is in effect, there will be no adverse effect on sm
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	State, which are reasonably necessary for the proper perfor-mance of its duties and regulations of proceedings before it. Additionally, the Executive Council proposes this rule pursuant to the authority found in §507.152 of the Tex. Occ. Code which vests the Executive Council with the authority to adopt rules nec-essary to perform its duties and implement Chapter 507 of the Tex. Occ. Code. In accordance with §502.1515 of the Tex. Occ. Code the Texas State Board of Examiners of Marriage and Family Therapists
	State, which are reasonably necessary for the proper perfor-mance of its duties and regulations of proceedings before it. Additionally, the Executive Council proposes this rule pursuant to the authority found in §507.152 of the Tex. Occ. Code which vests the Executive Council with the authority to adopt rules nec-essary to perform its duties and implement Chapter 507 of the Tex. Occ. Code. In accordance with §502.1515 of the Tex. Occ. Code the Texas State Board of Examiners of Marriage and Family Therapists


	(3) An LMFT Associate, when providing services, must re-ceive a minimum of one hour of supervision every week, except for good cause shown. (4) Staff may count graduate internship hours exceeding the requirements set in §801.114(b)(8) of this title (relating to Aca-demic Course Content) toward the minimum requirement of at least 3,000 hours of supervised clinical practice under the following condi-tions. (A) No more than 500 excess graduate internship hours, of which no more than 250 hours may be direct cli
	(3) An LMFT Associate, when providing services, must re-ceive a minimum of one hour of supervision every week, except for good cause shown. (4) Staff may count graduate internship hours exceeding the requirements set in §801.114(b)(8) of this title (relating to Aca-demic Course Content) toward the minimum requirement of at least 3,000 hours of supervised clinical practice under the following condi-tions. (A) No more than 500 excess graduate internship hours, of which no more than 250 hours may be direct cli
	(3) An LMFT Associate, when providing services, must re-ceive a minimum of one hour of supervision every week, except for good cause shown. (4) Staff may count graduate internship hours exceeding the requirements set in §801.114(b)(8) of this title (relating to Aca-demic Course Content) toward the minimum requirement of at least 3,000 hours of supervised clinical practice under the following condi-tions. (A) No more than 500 excess graduate internship hours, of which no more than 250 hours may be direct cli


	Darrel D. Spinks Executive Director Texas State Board of Examiners of Marriage and Family Therapists Earliest possible date of adoption: October 30, 2022 For further information, please call: (512) 305-7706 ♦ ♦ ♦ TITLE 31. NATURAL RESOURCES AND CONSERVATION PART 2. TEXAS PARKS AND WILDLIFE DEPARTMENT CHAPTER 58. OYSTERS, SHRIMP, AND FINFISH SUBCHAPTER A. STATEWIDE OYSTER FISHERY PROCLAMATION 31 TAC §58.21 The Texas Parks and Wildlife Department (TPWD) proposes an amendment to 31 TAC §58.21, concerning Takin
	Darrel D. Spinks Executive Director Texas State Board of Examiners of Marriage and Family Therapists Earliest possible date of adoption: October 30, 2022 For further information, please call: (512) 305-7706 ♦ ♦ ♦ TITLE 31. NATURAL RESOURCES AND CONSERVATION PART 2. TEXAS PARKS AND WILDLIFE DEPARTMENT CHAPTER 58. OYSTERS, SHRIMP, AND FINFISH SUBCHAPTER A. STATEWIDE OYSTER FISHERY PROCLAMATION 31 TAC §58.21 The Texas Parks and Wildlife Department (TPWD) proposes an amendment to 31 TAC §58.21, concerning Takin


	versity and abundance of coastal faunal communities (Beck et al. 2011). Reduction in vertical relief and structural complexity can lead to increased sedimentation and decreased nutrient availability to resident oysters as well as increased disease prevalence (Colden et al. 2017, Beck et al. 2011), which in turn leads to additional stress resulting in further habitat degradation and loss of resilience. An evaluation of long-term trends in global oyster fisheries shows that oyster fishery decline typically be
	versity and abundance of coastal faunal communities (Beck et al. 2011). Reduction in vertical relief and structural complexity can lead to increased sedimentation and decreased nutrient availability to resident oysters as well as increased disease prevalence (Colden et al. 2017, Beck et al. 2011), which in turn leads to additional stress resulting in further habitat degradation and loss of resilience. An evaluation of long-term trends in global oyster fisheries shows that oyster fishery decline typically be
	versity and abundance of coastal faunal communities (Beck et al. 2011). Reduction in vertical relief and structural complexity can lead to increased sedimentation and decreased nutrient availability to resident oysters as well as increased disease prevalence (Colden et al. 2017, Beck et al. 2011), which in turn leads to additional stress resulting in further habitat degradation and loss of resilience. An evaluation of long-term trends in global oyster fisheries shows that oyster fishery decline typically be
	Closure of the Carlos-Mesquite-Ayres complex will allow these reefs to serve as protected sources of broodstock that support population of adjacent harvest areas to achieve optimum yield on a continuing basis. Providing sustained broodstock sources to re-seed nearby oyster reefs promotes long-term sustainabil-ity of the resource and thus long-term viability of the commercial oyster industry. As oyster reefs are both habitat and the source of a harvested product, sustainable reefs are needed to ensure the lo

	2017 as the six minor bays that were closed to oyster harvest mentioned earlier in this preamble (e.g., 1,227 vessel trips in Mesquite Bay compared to an average of 1,037 vessel trips in Christmas Bay in 2017). While harvest pressure in the Car-los-Mesquite-Ayres complex declined after the record high dur-ing the 2016-17 season, it has increased again in recent years. During the 2021-2022 commercial oyster season, the number of reported commercial vessel trips in Mesquite Bay (1,087 ves-sel trips) and the t
	Therefore, the proposed amendment would prohibit oyster harvest in all waters of Mesquite Bay, Carlos Bay, and Ayres Bay from a line drawn between two points at the southern end of Carlos Bay (28.11450, -96.92570; 28.11061, -96.88817) to a line drawn between two points at the northern end of Ayers Bay (28.21394, -96.81237; 28.18807, -96.79233). The proposed amendment would affect 2,129 acres of oyster habitat (approxi-mately 2.8% of coastwide oyster habitat). The delineation of the closed areas will enhance

	and have been the focus of TPWD efforts to restore reef in the bay. The Dollar Reef Mitigation Site was recently constructed and completed under a contract awarded by the United States Army Corps of Engineers (USACE). The mitigation site consists of three oyster pads consisting of one 13.0-acre oyster pad (Dol-lar Reef Mitigation Pad A-1), one 17.4-acre oyster pad (Dollar Reef Mitigation Pad A-2), and one 14.2-acre oyster pad (Dollar Reef Mitigation Pad A-3). The pads are spaced approximately 800 feet apart
	and have been the focus of TPWD efforts to restore reef in the bay. The Dollar Reef Mitigation Site was recently constructed and completed under a contract awarded by the United States Army Corps of Engineers (USACE). The mitigation site consists of three oyster pads consisting of one 13.0-acre oyster pad (Dol-lar Reef Mitigation Pad A-1), one 17.4-acre oyster pad (Dollar Reef Mitigation Pad A-2), and one 14.2-acre oyster pad (Dollar Reef Mitigation Pad A-3). The pads are spaced approximately 800 feet apart
	and have been the focus of TPWD efforts to restore reef in the bay. The Dollar Reef Mitigation Site was recently constructed and completed under a contract awarded by the United States Army Corps of Engineers (USACE). The mitigation site consists of three oyster pads consisting of one 13.0-acre oyster pad (Dol-lar Reef Mitigation Pad A-1), one 17.4-acre oyster pad (Dollar Reef Mitigation Pad A-2), and one 14.2-acre oyster pad (Dollar Reef Mitigation Pad A-3). The pads are spaced approximately 800 feet apart
	(2,129 acres multiplied by $4,180 per acre; Grabowski et al. 2012). Healthy oyster reefs provide habitat for sportfish populations that can increase growth and recruitment to these areas, thus creat-ing more opportunities for recreational fishing. While the depart-ment is unable to evaluate the exact economic effect that closing the Carlos-Mesquite-Ayres complex to commercial oyster har-vest will have on recreational fishing in the area, it is important to note the large impact recreational saltwater fishin
	(2,129 acres multiplied by $4,180 per acre; Grabowski et al. 2012). Healthy oyster reefs provide habitat for sportfish populations that can increase growth and recruitment to these areas, thus creat-ing more opportunities for recreational fishing. While the depart-ment is unable to evaluate the exact economic effect that closing the Carlos-Mesquite-Ayres complex to commercial oyster har-vest will have on recreational fishing in the area, it is important to note the large impact recreational saltwater fishin


	public season harvest (7,252 sacks). This harvest equates to a three-year average ex-vessel value of $254,021 (1.0% of coast-wide value) for a three-year average of 71 commercial oyster boats reporting landings in Mesquite Bay, which equates to an ex-vessel value loss of approximately $3,557 per reporting ves-sel (Mesquite Bay portion only); however, the department notes that production can be highly variable, as shown in data from the 2016-2017 commercial oyster season, in which harvest from Mesquite Bay p
	oyster boats reporting landings of 70,547 sacks (9.6% of coast-wide landings) with an ex-vessel value of $2,552,903 for 213 vessels. On that basis, the department estimates that the ad-verse economic impact to small and micro businesses as a result of the rules would be $11,985 per vessel ($2,552,903 ex-ves-sel value / 213 reporting vessels). For contrast and to illustrate the variability of the data, the result in total landings, ex-ves-sel value, and oyster boats reporting landings for the Carlos-Mesquite
	oyster boats reporting landings of 70,547 sacks (9.6% of coast-wide landings) with an ex-vessel value of $2,552,903 for 213 vessels. On that basis, the department estimates that the ad-verse economic impact to small and micro businesses as a result of the rules would be $11,985 per vessel ($2,552,903 ex-ves-sel value / 213 reporting vessels). For contrast and to illustrate the variability of the data, the result in total landings, ex-ves-sel value, and oyster boats reporting landings for the Carlos-Mesquite
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	areas previously closed temporarily to harvest for restoration ac-tivities (South Redfish Reef, Texas City 1, Texas City 2, Hanna's Reef, and Middle Reef), are now home to healthy populations of oysters that have reached legal size and may be harvested by both recreational and commercial users. The department has not drafted a local employment impact statement under the Administrative Procedures Act, §2001.022, as the agency has determined that the rule as proposed will not directly or generally impact loca
	areas previously closed temporarily to harvest for restoration ac-tivities (South Redfish Reef, Texas City 1, Texas City 2, Hanna's Reef, and Middle Reef), are now home to healthy populations of oysters that have reached legal size and may be harvested by both recreational and commercial users. The department has not drafted a local employment impact statement under the Administrative Procedures Act, §2001.022, as the agency has determined that the rule as proposed will not directly or generally impact loca
	areas previously closed temporarily to harvest for restoration ac-tivities (South Redfish Reef, Texas City 1, Texas City 2, Hanna's Reef, and Middle Reef), are now home to healthy populations of oysters that have reached legal size and may be harvested by both recreational and commercial users. The department has not drafted a local employment impact statement under the Administrative Procedures Act, §2001.022, as the agency has determined that the rule as proposed will not directly or generally impact loca
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	[(i) Pepper Grove Reef. The area within the boundaries of a line beginning at 29° 29' 14.7"N, 94° 40' 01.0"W (29.487421°N, -94.666944°W; corner marker buoy A); thence, to 29° 29' 14.8"N, 94° 39' 52.3"W (29.48745°N, -94.664525°W; corner marker buoy B); thence to 29° 29' 08.1"N, 94° 39' 52.2"W (29.485596°N, -94.664497°W; corner marker buoy C); thence to 29° 29' 08.0"N, 94° 40' 00.9"W (29.485567°N, -94.666915°W; corner marker buoy D); and thence back to corner marker buoy A.] [(ii) Resignation Reef. The area w
	[(i) Pepper Grove Reef. The area within the boundaries of a line beginning at 29° 29' 14.7"N, 94° 40' 01.0"W (29.487421°N, -94.666944°W; corner marker buoy A); thence, to 29° 29' 14.8"N, 94° 39' 52.3"W (29.48745°N, -94.664525°W; corner marker buoy B); thence to 29° 29' 08.1"N, 94° 39' 52.2"W (29.485596°N, -94.664497°W; corner marker buoy C); thence to 29° 29' 08.0"N, 94° 40' 00.9"W (29.485567°N, -94.666915°W; corner marker buoy D); and thence back to corner marker buoy A.] [(ii) Resignation Reef. The area w


	(29.504752ºN, -94.894926ºW, corner marker buoy C); thence, to 29° 30' 23.60" N, 94° 53' 12.46" W (29.506556ºN, -94.886797ºW, corner marker buoy D); and thence back to corner marker buoy A. (vi) [(viii)] Pepper Grove Reef -Middle Site. The area within the boundaries of a line beginning at 29° 29' 15.83" N, 94° 40' 01.01" W (29.487733º N, -94.666948º W, corner marker buoy A); thence, to 29° 29' 15.93" N, 94° 39' 52.30" W (29.487760º N, -94.66453º W, corner marker buoy B); thence, to 29° 29' 14.81" N, 94° 39' 
	Filed with the Office of the Secretary of State on September 19, 2022. TRD-202203771 James Murphy General Counsel Texas Parks and Wildlife Department Earliest possible date of adoption: October 30, 2022 For further information, please call: (512) 389-4775 ♦ ♦ ♦ TITLE 34. PUBLIC FINANCE PART 1. COMPTROLLER OF PUBLIC ACCOUNTS CHAPTER 9. PROPERTY TAX ADMINISTRA-TION SUBCHAPTER I. VALUATION PROCEDURES 34 TAC §9.4009 The Comptroller of Public Accounts proposes amendments to §9.4009, concerning appraisal of recre
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	You may submit comments on the proposal to Shannon Murphy, Director, Property Tax Assistance Division, P.O. Box 13528, Austin, Texas 78711 or to the email address: ptad.rulecom-ments@cpa.texas.gov. The comptroller must receive your comments no later than 30 days from the date of publication of the proposal in the Texas Register. These amendments are proposed under Tax Code, §5.05 (Ap-praisal Manuals and Other Materials) and §23.83 (Appraisal of Restricted Land), which authorize the comptroller to prepare an
	You may submit comments on the proposal to Shannon Murphy, Director, Property Tax Assistance Division, P.O. Box 13528, Austin, Texas 78711 or to the email address: ptad.rulecom-ments@cpa.texas.gov. The comptroller must receive your comments no later than 30 days from the date of publication of the proposal in the Texas Register. These amendments are proposed under Tax Code, §5.05 (Ap-praisal Manuals and Other Materials) and §23.83 (Appraisal of Restricted Land), which authorize the comptroller to prepare an
	You may submit comments on the proposal to Shannon Murphy, Director, Property Tax Assistance Division, P.O. Box 13528, Austin, Texas 78711 or to the email address: ptad.rulecom-ments@cpa.texas.gov. The comptroller must receive your comments no later than 30 days from the date of publication of the proposal in the Texas Register. These amendments are proposed under Tax Code, §5.05 (Ap-praisal Manuals and Other Materials) and §23.83 (Appraisal of Restricted Land), which authorize the comptroller to prepare an
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	interest rate component from the calculation of the rollback tax in response to House Bill 3833, 87th Legislature, R.S. (2021). In addition, the updated manual adds interest to the rollback tax if it becomes delinquent. The manual is also updated throughout to reflect changes to the application process and added deadlines to implement Senate Bill 63, 87th Legislature, R.S. (2021). Brad Reynolds, Chief Revenue Estimator, has determined that during the first five years that the proposed amended rule is in ef-
	interest rate component from the calculation of the rollback tax in response to House Bill 3833, 87th Legislature, R.S. (2021). In addition, the updated manual adds interest to the rollback tax if it becomes delinquent. The manual is also updated throughout to reflect changes to the application process and added deadlines to implement Senate Bill 63, 87th Legislature, R.S. (2021). Brad Reynolds, Chief Revenue Estimator, has determined that during the first five years that the proposed amended rule is in ef-
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	Victoria North General Counsel for Fiscal and Agency Affairs Comptroller of Public Accounts Earliest possible date of adoption: October 30, 2022 For further information, please call: (512) 475-2220 ♦ ♦ ♦ TITLE 37. PUBLIC SAFETY AND CORREC-TIONS PART 13. TEXAS COMMISSION ON FIRE PROTECTION CHAPTER 401. ADMINISTRATIVE PRACTICE AND PROCEDURE The Texas Commission on Fire Protection (commission) pro-poses amendments to 37 Texas Administrative Code Chapter 401, Administrative Practice and Procedure, §§401.3, 401.
	(5) the rules will not create a new regulation; (6) the rules will not expand a regulation; (7) the rules will not increase the number of individuals subject to the rule; and (8) the rules are not anticipated to have an adverse impact on the state's economy. TAKINGS IMPACT ASSESSMENT The commission has determined that no private real property interests are affected by this proposal and this proposal does not restrict, limit, or impose a burden on an owner's rights to his or her private real property that wo
	(5) the rules will not create a new regulation; (6) the rules will not expand a regulation; (7) the rules will not increase the number of individuals subject to the rule; and (8) the rules are not anticipated to have an adverse impact on the state's economy. TAKINGS IMPACT ASSESSMENT The commission has determined that no private real property interests are affected by this proposal and this proposal does not restrict, limit, or impose a burden on an owner's rights to his or her private real property that wo
	(5) the rules will not create a new regulation; (6) the rules will not expand a regulation; (7) the rules will not increase the number of individuals subject to the rule; and (8) the rules are not anticipated to have an adverse impact on the state's economy. TAKINGS IMPACT ASSESSMENT The commission has determined that no private real property interests are affected by this proposal and this proposal does not restrict, limit, or impose a burden on an owner's rights to his or her private real property that wo
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	(4) Applicant--A person, including the commission staff, who seeks action from the commission by written application, petition, complaint, notice of intent, appeal, or other pleading that initiates a proceeding. (5) Application--A written request seeking a license from the commission, petition, complaint, notice of intent, appeal, or other pleading that initiates a proceeding. (6) Authorized Representative--A person who enters an ap-pearance on behalf of a party, or on behalf of a person seeking to be a par
	(4) Applicant--A person, including the commission staff, who seeks action from the commission by written application, petition, complaint, notice of intent, appeal, or other pleading that initiates a proceeding. (5) Application--A written request seeking a license from the commission, petition, complaint, notice of intent, appeal, or other pleading that initiates a proceeding. (6) Authorized Representative--A person who enters an ap-pearance on behalf of a party, or on behalf of a person seeking to be a par
	(4) Applicant--A person, including the commission staff, who seeks action from the commission by written application, petition, complaint, notice of intent, appeal, or other pleading that initiates a proceeding. (5) Application--A written request seeking a license from the commission, petition, complaint, notice of intent, appeal, or other pleading that initiates a proceeding. (6) Authorized Representative--A person who enters an ap-pearance on behalf of a party, or on behalf of a person seeking to be a par
	(4) Applicant--A person, including the commission staff, who seeks action from the commission by written application, petition, complaint, notice of intent, appeal, or other pleading that initiates a proceeding. (5) Application--A written request seeking a license from the commission, petition, complaint, notice of intent, appeal, or other pleading that initiates a proceeding. (6) Authorized Representative--A person who enters an ap-pearance on behalf of a party, or on behalf of a person seeking to be a par
	(4) Applicant--A person, including the commission staff, who seeks action from the commission by written application, petition, complaint, notice of intent, appeal, or other pleading that initiates a proceeding. (5) Application--A written request seeking a license from the commission, petition, complaint, notice of intent, appeal, or other pleading that initiates a proceeding. (6) Authorized Representative--A person who enters an ap-pearance on behalf of a party, or on behalf of a person seeking to be a par


	(22) Preliminary Staff Conference--A conference with commission staff for the purpose of showing compliance with all re-quirements of law, or to discuss informal disposition of any complaint or contested case. (23) Presiding Officer--The chairman, the acting chairman, the Agency Chief [Executive Director], or a duly authorized hearings officer. (24) Proceeding--Any hearing, investigation, inquiry, or other fact-finding or decision-making procedure, including the denial of relief or the dismissal of a compla
	(22) Preliminary Staff Conference--A conference with commission staff for the purpose of showing compliance with all re-quirements of law, or to discuss informal disposition of any complaint or contested case. (23) Presiding Officer--The chairman, the acting chairman, the Agency Chief [Executive Director], or a duly authorized hearings officer. (24) Proceeding--Any hearing, investigation, inquiry, or other fact-finding or decision-making procedure, including the denial of relief or the dismissal of a compla
	(22) Preliminary Staff Conference--A conference with commission staff for the purpose of showing compliance with all re-quirements of law, or to discuss informal disposition of any complaint or contested case. (23) Presiding Officer--The chairman, the acting chairman, the Agency Chief [Executive Director], or a duly authorized hearings officer. (24) Proceeding--Any hearing, investigation, inquiry, or other fact-finding or decision-making procedure, including the denial of relief or the dismissal of a compla



	(4) a reference to the agenda item which the person wishes to discuss before the commission; (5) an indication as to whether the presenter wishes to speak for or against the proposed agenda item; and (6) a statement verifying that all factual information to be presented shall be true and correct to the best of the knowledge of the speaker. (b) Discretion of the presiding officer. The presiding officer of the commission or the advisory committee, as the case may be, shall have discretion to employ any genera
	(4) a reference to the agenda item which the person wishes to discuss before the commission; (5) an indication as to whether the presenter wishes to speak for or against the proposed agenda item; and (6) a statement verifying that all factual information to be presented shall be true and correct to the best of the knowledge of the speaker. (b) Discretion of the presiding officer. The presiding officer of the commission or the advisory committee, as the case may be, shall have discretion to employ any genera
	(4) a reference to the agenda item which the person wishes to discuss before the commission; (5) an indication as to whether the presenter wishes to speak for or against the proposed agenda item; and (6) a statement verifying that all factual information to be presented shall be true and correct to the best of the knowledge of the speaker. (b) Discretion of the presiding officer. The presiding officer of the commission or the advisory committee, as the case may be, shall have discretion to employ any genera


	Filed with the Office of the Secretary of State on September 19, 2022. TRD-202203752 Mike Wisko Agency Chief Texas Commission on Fire Protection Earliest possible date of adoption: October 30, 2022 For further information, please call: (512) 936-3812 ♦ ♦ ♦ SUBCHAPTER B. RULEMAKING PROCEEDINGS 37 TAC §401.19 STATUTORY AUTHORITY The amendments are proposed under Texas Government Code, §419.008, which authorizes the commission to adopt or amend rules to perform the duties assigned to the commission. CROSS REFE

	TRD-202203753 Mike Wisko Agency Chief Texas Commission on Fire Protection Earliest possible date of adoption: October 30, 2022 For further information, please call: (512) 936-3812 ♦ ♦ ♦ SUBCHAPTER C. EXAMINATION APPEALS PROCESS 37 TAC §401.21 STATUTORY AUTHORITY The amendments are proposed under Texas Government Code, §419.008, which authorizes the commission to adopt or amend rules to perform the duties assigned to the commission. CROSS REFERENCE TO STATUTE No other statutes, articles, or codes are affecte
	TRD-202203753 Mike Wisko Agency Chief Texas Commission on Fire Protection Earliest possible date of adoption: October 30, 2022 For further information, please call: (512) 936-3812 ♦ ♦ ♦ SUBCHAPTER C. EXAMINATION APPEALS PROCESS 37 TAC §401.21 STATUTORY AUTHORITY The amendments are proposed under Texas Government Code, §419.008, which authorizes the commission to adopt or amend rules to perform the duties assigned to the commission. CROSS REFERENCE TO STATUTE No other statutes, articles, or codes are affecte
	TRD-202203753 Mike Wisko Agency Chief Texas Commission on Fire Protection Earliest possible date of adoption: October 30, 2022 For further information, please call: (512) 936-3812 ♦ ♦ ♦ SUBCHAPTER C. EXAMINATION APPEALS PROCESS 37 TAC §401.21 STATUTORY AUTHORITY The amendments are proposed under Texas Government Code, §419.008, which authorizes the commission to adopt or amend rules to perform the duties assigned to the commission. CROSS REFERENCE TO STATUTE No other statutes, articles, or codes are affecte
	Mike Wisko Agency Chief Texas Commission on Fire Protection Earliest possible date of adoption: October 30, 2022 For further information, please call: (512) 936-3812 ♦ ♦ ♦ SUBCHAPTER E. PREHEARING PROCEEDINGS 37 TAC §401.41 STATUTORY AUTHORITY The amendments are proposed under Texas Government Code, §419.008, which authorizes the commission to adopt or amend rules to perform the duties assigned to the commission. CROSS REFERENCE TO STATUTE No other statutes, articles, or codes are affected by these amendmen
	Mike Wisko Agency Chief Texas Commission on Fire Protection Earliest possible date of adoption: October 30, 2022 For further information, please call: (512) 936-3812 ♦ ♦ ♦ SUBCHAPTER E. PREHEARING PROCEEDINGS 37 TAC §401.41 STATUTORY AUTHORITY The amendments are proposed under Texas Government Code, §419.008, which authorizes the commission to adopt or amend rules to perform the duties assigned to the commission. CROSS REFERENCE TO STATUTE No other statutes, articles, or codes are affected by these amendmen


	(f) Approval of Consent Order. Following acceptance and ex-ecution of the settlement agreement recommended by staff, said pro-posed agreement shall be submitted to the Agency Chief [Executive Director] for approval. If the order is approved, it shall be signed by the Agency Chief [Executive Director]. If the proposed order is not approved, the licensee shall be so informed and the matter shall be re-ferred to the commission staff for appropriate action to include dis-missal, closure, further negotiation, fu
	(f) Approval of Consent Order. Following acceptance and ex-ecution of the settlement agreement recommended by staff, said pro-posed agreement shall be submitted to the Agency Chief [Executive Director] for approval. If the order is approved, it shall be signed by the Agency Chief [Executive Director]. If the proposed order is not approved, the licensee shall be so informed and the matter shall be re-ferred to the commission staff for appropriate action to include dis-missal, closure, further negotiation, fu
	(f) Approval of Consent Order. Following acceptance and ex-ecution of the settlement agreement recommended by staff, said pro-posed agreement shall be submitted to the Agency Chief [Executive Director] for approval. If the order is approved, it shall be signed by the Agency Chief [Executive Director]. If the proposed order is not approved, the licensee shall be so informed and the matter shall be re-ferred to the commission staff for appropriate action to include dis-missal, closure, further negotiation, fu


	§401.61. Record. (a) The record in a contested case includes the matters listed in the APA, Government Code, §2001.060. (b) Proceedings, or any part of them, shall be transcribed on written request of any party. The party requesting the proceeding to be transcribed shall make the initial payment for the transcription. Ulti-mately, however, the commission or Agency Chief [Executive Direc-tor] has the authority to assess, in addition to an administrative penalty, the costs of transcribing the administrative h
	§401.61. Record. (a) The record in a contested case includes the matters listed in the APA, Government Code, §2001.060. (b) Proceedings, or any part of them, shall be transcribed on written request of any party. The party requesting the proceeding to be transcribed shall make the initial payment for the transcription. Ulti-mately, however, the commission or Agency Chief [Executive Direc-tor] has the authority to assess, in addition to an administrative penalty, the costs of transcribing the administrative h
	§401.61. Record. (a) The record in a contested case includes the matters listed in the APA, Government Code, §2001.060. (b) Proceedings, or any part of them, shall be transcribed on written request of any party. The party requesting the proceeding to be transcribed shall make the initial payment for the transcription. Ulti-mately, however, the commission or Agency Chief [Executive Direc-tor] has the authority to assess, in addition to an administrative penalty, the costs of transcribing the administrative h



	(c) In determining the amount of the administrative penalty or monetary forfeiture the commission or the Agency Chief [executive director] shall consider: (1) the seriousness of the violation, including but not lim-ited to the nature, circumstances, extent, and gravity of the prohibited act, and the hazard or potential hazard created to the health and safety of the public; (2) the economic damage to property or the public's inter-ests or confidences caused by the violation; (3) the history of previous viola
	(c) In determining the amount of the administrative penalty or monetary forfeiture the commission or the Agency Chief [executive director] shall consider: (1) the seriousness of the violation, including but not lim-ited to the nature, circumstances, extent, and gravity of the prohibited act, and the hazard or potential hazard created to the health and safety of the public; (2) the economic damage to property or the public's inter-ests or confidences caused by the violation; (3) the history of previous viola
	(c) In determining the amount of the administrative penalty or monetary forfeiture the commission or the Agency Chief [executive director] shall consider: (1) the seriousness of the violation, including but not lim-ited to the nature, circumstances, extent, and gravity of the prohibited act, and the hazard or potential hazard created to the health and safety of the public; (2) the economic damage to property or the public's inter-ests or confidences caused by the violation; (3) the history of previous viola
	(c) In determining the amount of the administrative penalty or monetary forfeiture the commission or the Agency Chief [executive director] shall consider: (1) the seriousness of the violation, including but not lim-ited to the nature, circumstances, extent, and gravity of the prohibited act, and the hazard or potential hazard created to the health and safety of the public; (2) the economic damage to property or the public's inter-ests or confidences caused by the violation; (3) the history of previous viola
	(c) In determining the amount of the administrative penalty or monetary forfeiture the commission or the Agency Chief [executive director] shall consider: (1) the seriousness of the violation, including but not lim-ited to the nature, circumstances, extent, and gravity of the prohibited act, and the hazard or potential hazard created to the health and safety of the public; (2) the economic damage to property or the public's inter-ests or confidences caused by the violation; (3) the history of previous viola


	Mike Wisko Agency Chief Texas Commission on Fire Protection Earliest possible date of adoption: October 30, 2022 For further information, please call: (512) 936-3812 ♦ ♦ ♦ SUBCHAPTER H. REINSTATEMENT 37 TAC §401.119 STATUTORY AUTHORITY The amendments are proposed under Texas Government Code, §419.008, which authorizes the commission to adopt or amend rules to perform the duties assigned to the commission. CROSS REFERENCE TO STATUTE No other statutes, articles, or codes are affected by these amendments. §401
	Mike Wisko Agency Chief Texas Commission on Fire Protection Earliest possible date of adoption: October 30, 2022 For further information, please call: (512) 936-3812 ♦ ♦ ♦ SUBCHAPTER H. REINSTATEMENT 37 TAC §401.119 STATUTORY AUTHORITY The amendments are proposed under Texas Government Code, §419.008, which authorizes the commission to adopt or amend rules to perform the duties assigned to the commission. CROSS REFERENCE TO STATUTE No other statutes, articles, or codes are affected by these amendments. §401


	(2) Processing. An applicant whose permit is not approved or denied within the period established in this subchapter for such cer-tificate may petition for a hearing to review the matter. (3) Procedure. A hearing under this section shall be in ac-cordance with the Administrative Procedure Act and Subchapter E of this chapter (relating to Contested Cases). (b) Petition. A petition filed under this section must be in writ-ing and directed to the Agency Chief [Executive Director]. The petition shall identify t
	(2) Processing. An applicant whose permit is not approved or denied within the period established in this subchapter for such cer-tificate may petition for a hearing to review the matter. (3) Procedure. A hearing under this section shall be in ac-cordance with the Administrative Procedure Act and Subchapter E of this chapter (relating to Contested Cases). (b) Petition. A petition filed under this section must be in writ-ing and directed to the Agency Chief [Executive Director]. The petition shall identify t
	(2) Processing. An applicant whose permit is not approved or denied within the period established in this subchapter for such cer-tificate may petition for a hearing to review the matter. (3) Procedure. A hearing under this section shall be in ac-cordance with the Administrative Procedure Act and Subchapter E of this chapter (relating to Contested Cases). (b) Petition. A petition filed under this section must be in writ-ing and directed to the Agency Chief [Executive Director]. The petition shall identify t
	(2) Processing. An applicant whose permit is not approved or denied within the period established in this subchapter for such cer-tificate may petition for a hearing to review the matter. (3) Procedure. A hearing under this section shall be in ac-cordance with the Administrative Procedure Act and Subchapter E of this chapter (relating to Contested Cases). (b) Petition. A petition filed under this section must be in writ-ing and directed to the Agency Chief [Executive Director]. The petition shall identify t


	TRD-202203759 Mike Wisko Agency Chief Texas Commission on Fire Protection Earliest possible date of adoption: October 30, 2022 For further information, please call: (512) 936-3812 ♦ ♦ ♦ SUBCHAPTER J. CHARGES FOR PUBLIC RECORDS 37 TAC §401.129 STATUTORY AUTHORITY The amendments are proposed under Texas Government Code, §419.008, which authorizes the commission to adopt or amend rules to perform the duties assigned to the commission. CROSS REFERENCE TO STATUTE No other statutes, articles, or codes are affecte


	FISCAL NOTE IMPACT ON STATE AND LOCAL GOVERN-MENT Michael Wisko, Executive Director, has determined that for each year of the first five-year period the proposed amendments are in effect, there will be no fiscal impact to state government by amending the noted rule sections to enhance firefighter safety. PUBLIC BENEFIT AND COST NOTE Mr. Wisko has also determined under Texas Government Code §2001.024(a)(5) that for each year of the first five years the amendments are in effect the public benefit will be safe
	FISCAL NOTE IMPACT ON STATE AND LOCAL GOVERN-MENT Michael Wisko, Executive Director, has determined that for each year of the first five-year period the proposed amendments are in effect, there will be no fiscal impact to state government by amending the noted rule sections to enhance firefighter safety. PUBLIC BENEFIT AND COST NOTE Mr. Wisko has also determined under Texas Government Code §2001.024(a)(5) that for each year of the first five years the amendments are in effect the public benefit will be safe
	FISCAL NOTE IMPACT ON STATE AND LOCAL GOVERN-MENT Michael Wisko, Executive Director, has determined that for each year of the first five-year period the proposed amendments are in effect, there will be no fiscal impact to state government by amending the noted rule sections to enhance firefighter safety. PUBLIC BENEFIT AND COST NOTE Mr. Wisko has also determined under Texas Government Code §2001.024(a)(5) that for each year of the first five years the amendments are in effect the public benefit will be safe
	ENVIRONMENTAL IMPACT STATEMENT The commission has determined that the proposed amend-ments do not require an environmental impact analysis because the amendments are not major environmental rules under Texas Government Code §2001.0225. REQUEST FOR PUBLIC COMMENT Comments regarding the proposed amendments may be sub-mitted, in writing, within 30 days following the publication of this notice in the Texas Register, to Michael Wisko, Executive Direc-tor, Texas Commission on Fire Protection, P.O. Box 2286, Austi
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	[(2) ensure that all self-contained breathing apparatus used by fire protection personnel complies with the minimum standards of the National Fire Protection Association identified in NFPA 1981, Standard on Open-Circuit Self-Contained Breathing Apparatus for Fire Fighters;] (2) [(A)] the National Fire Protection Association standard applicable to a self-contained breathing apparatus is the standard in effect at the time the entity contracts for new, rebuilt, repaired, or used self-contained breathing appara
	[(2) ensure that all self-contained breathing apparatus used by fire protection personnel complies with the minimum standards of the National Fire Protection Association identified in NFPA 1981, Standard on Open-Circuit Self-Contained Breathing Apparatus for Fire Fighters;] (2) [(A)] the National Fire Protection Association standard applicable to a self-contained breathing apparatus is the standard in effect at the time the entity contracts for new, rebuilt, repaired, or used self-contained breathing appara

	Government Code provides that the commission may on request, as-sist in performing staffing studies of fire departments. Staffing studies must take into consideration all the objectives and missions of the fire department. Many staffing studies have been developed that can be used to assist in evaluating the needs of a fire department.] [(b) A city should ultimately decide on the level of fire protec-tion it is willing to provide to its citizens. The city and fire department should, as a minimum, address th
	Government Code provides that the commission may on request, as-sist in performing staffing studies of fire departments. Staffing studies must take into consideration all the objectives and missions of the fire department. Many staffing studies have been developed that can be used to assist in evaluating the needs of a fire department.] [(b) A city should ultimately decide on the level of fire protec-tion it is willing to provide to its citizens. The city and fire department should, as a minimum, address th
	Government Code provides that the commission may on request, as-sist in performing staffing studies of fire departments. Staffing studies must take into consideration all the objectives and missions of the fire department. Many staffing studies have been developed that can be used to assist in evaluating the needs of a fire department.] [(b) A city should ultimately decide on the level of fire protec-tion it is willing to provide to its citizens. The city and fire department should, as a minimum, address th



	(3) require operations to be conducted in a manner that rec-ognizes hazards and assists in the prevention of accidents and injuries; (4) require that all fire protection personnel be trained in the use of the IMS; and (5) require that the IMS be applied to all drills, exercises and all other situations that involve hazards similar to those encoun-tered at an actual emergency. (c) The IMS shall meet the requirements of [the applicable sec-tions of the] NFPA 1561, Standard on Emergency Services Incident Manag
	(3) require operations to be conducted in a manner that rec-ognizes hazards and assists in the prevention of accidents and injuries; (4) require that all fire protection personnel be trained in the use of the IMS; and (5) require that the IMS be applied to all drills, exercises and all other situations that involve hazards similar to those encoun-tered at an actual emergency. (c) The IMS shall meet the requirements of [the applicable sec-tions of the] NFPA 1561, Standard on Emergency Services Incident Manag
	(3) require operations to be conducted in a manner that rec-ognizes hazards and assists in the prevention of accidents and injuries; (4) require that all fire protection personnel be trained in the use of the IMS; and (5) require that the IMS be applied to all drills, exercises and all other situations that involve hazards similar to those encoun-tered at an actual emergency. (c) The IMS shall meet the requirements of [the applicable sec-tions of the] NFPA 1561, Standard on Emergency Services Incident Manag
	(3) require operations to be conducted in a manner that rec-ognizes hazards and assists in the prevention of accidents and injuries; (4) require that all fire protection personnel be trained in the use of the IMS; and (5) require that the IMS be applied to all drills, exercises and all other situations that involve hazards similar to those encoun-tered at an actual emergency. (c) The IMS shall meet the requirements of [the applicable sec-tions of the] NFPA 1561, Standard on Emergency Services Incident Manag
	(3) require operations to be conducted in a manner that rec-ognizes hazards and assists in the prevention of accidents and injuries; (4) require that all fire protection personnel be trained in the use of the IMS; and (5) require that the IMS be applied to all drills, exercises and all other situations that involve hazards similar to those encoun-tered at an actual emergency. (c) The IMS shall meet the requirements of [the applicable sec-tions of the] NFPA 1561, Standard on Emergency Services Incident Manag


	§435.17. Procedures for Interior Structural Fire Fighting (2-In /2-Out Rule). (a) The regulated entity shall develop, maintain, and comply with written standard operating procedures that adhere [fire depart-ment shall develop written procedures that comply] with the Occupa-tional Safety and Health Administration's Final Rule, 29 CFR Section 1910.134(g)(4) by requiring: (1) a team of at least four fire protection personnel must be assembled before an interior fire attack can be made when the fire has progres

	§435.19. Enforcement of Commission Rules. (a) The commission shall enforce all commission rules at any time, including, but not limited to, commission investigations, fire de-partment inspections, or upon receiving a [written] complaint from any [an identified] person or entity of an alleged infraction of a commission rule. (b) The commission shall initiate a biennial inspection with an email notifying the fire department and requesting electronic copies of the Standard Operating Procedures (SOPs), training
	[(a) In an effort to improve firefighter safety in the State of Texas, all regulated entities will ensure that the National Fallen Fire-fighters Foundation's "Courage to be Safe So Everyone Goes Home" program be completed as part of the continuing education required for certified fire protection personnel. Individuals will be credited with four hours of continuing education credit for completing this program.] (a) [(b)] All fire protection personnel will be required to com-plete the National Fallen Firefigh
	[(a) In an effort to improve firefighter safety in the State of Texas, all regulated entities will ensure that the National Fallen Fire-fighters Foundation's "Courage to be Safe So Everyone Goes Home" program be completed as part of the continuing education required for certified fire protection personnel. Individuals will be credited with four hours of continuing education credit for completing this program.] (a) [(b)] All fire protection personnel will be required to com-plete the National Fallen Firefigh


	(7) Prior to conducting any live fire training, a pre-burn briefing session shall be conducted. All participants shall be required to conduct a walk-through of the structure in order to have a knowl-edge of, and familiarity with, the layout of the building and to be able to facilitate any necessary evacuation of the building. (8) A standard operating procedure shall be developed and utilized for Live Fire Training Structure Evolutions. The standard op-erating procedure shall include, but not be limited to: 
	(7) Prior to conducting any live fire training, a pre-burn briefing session shall be conducted. All participants shall be required to conduct a walk-through of the structure in order to have a knowl-edge of, and familiarity with, the layout of the building and to be able to facilitate any necessary evacuation of the building. (8) A standard operating procedure shall be developed and utilized for Live Fire Training Structure Evolutions. The standard op-erating procedure shall include, but not be limited to: 
	(7) Prior to conducting any live fire training, a pre-burn briefing session shall be conducted. All participants shall be required to conduct a walk-through of the structure in order to have a knowl-edge of, and familiarity with, the layout of the building and to be able to facilitate any necessary evacuation of the building. (8) A standard operating procedure shall be developed and utilized for Live Fire Training Structure Evolutions. The standard op-erating procedure shall include, but not be limited to: 
	(7) Prior to conducting any live fire training, a pre-burn briefing session shall be conducted. All participants shall be required to conduct a walk-through of the structure in order to have a knowl-edge of, and familiarity with, the layout of the building and to be able to facilitate any necessary evacuation of the building. (8) A standard operating procedure shall be developed and utilized for Live Fire Training Structure Evolutions. The standard op-erating procedure shall include, but not be limited to: 
	(7) Prior to conducting any live fire training, a pre-burn briefing session shall be conducted. All participants shall be required to conduct a walk-through of the structure in order to have a knowl-edge of, and familiarity with, the layout of the building and to be able to facilitate any necessary evacuation of the building. (8) A standard operating procedure shall be developed and utilized for Live Fire Training Structure Evolutions. The standard op-erating procedure shall include, but not be limited to: 
	(7) Prior to conducting any live fire training, a pre-burn briefing session shall be conducted. All participants shall be required to conduct a walk-through of the structure in order to have a knowl-edge of, and familiarity with, the layout of the building and to be able to facilitate any necessary evacuation of the building. (8) A standard operating procedure shall be developed and utilized for Live Fire Training Structure Evolutions. The standard op-erating procedure shall include, but not be limited to: 



	(b) All regulated fire protection personnel must complete the Firefighter Cancer Support Network Cancer Awareness Training pro-gram prior to December 1, 2024. (c) All fire protection personnel appointed after December 1, 2024, will be required to complete the Firefighter Cancer Support Net-work Cancer Awareness Training program training within one year of appointment to a fire department. (d) Departments will report the completion of training through the commission's web-based reporting system. (e) Failure 
	(b) All regulated fire protection personnel must complete the Firefighter Cancer Support Network Cancer Awareness Training pro-gram prior to December 1, 2024. (c) All fire protection personnel appointed after December 1, 2024, will be required to complete the Firefighter Cancer Support Net-work Cancer Awareness Training program training within one year of appointment to a fire department. (d) Departments will report the completion of training through the commission's web-based reporting system. (e) Failure 
	(b) All regulated fire protection personnel must complete the Firefighter Cancer Support Network Cancer Awareness Training pro-gram prior to December 1, 2024. (c) All fire protection personnel appointed after December 1, 2024, will be required to complete the Firefighter Cancer Support Net-work Cancer Awareness Training program training within one year of appointment to a fire department. (d) Departments will report the completion of training through the commission's web-based reporting system. (e) Failure 
	(b) All regulated fire protection personnel must complete the Firefighter Cancer Support Network Cancer Awareness Training pro-gram prior to December 1, 2024. (c) All fire protection personnel appointed after December 1, 2024, will be required to complete the Firefighter Cancer Support Net-work Cancer Awareness Training program training within one year of appointment to a fire department. (d) Departments will report the completion of training through the commission's web-based reporting system. (e) Failure 




	ECONOMIC IMPACT ON SMALL BUSINESSES, MICRO-BUSI-NESSES AND RURAL COMMUNITIES Mr. Wisko has determined there will be no impact on rural com-munities, small businesses, or micro-businesses as a result of implementing these amendments. As a result, the commission asserts that the preparation of an economic impact statement and a regulatory flexibility analysis, as provided by Texas Gov-ernment Code §2006.002, is not required. GOVERNMENT GROWTH IMPACT STATEMENT The agency has determined under Texas Government C
	ECONOMIC IMPACT ON SMALL BUSINESSES, MICRO-BUSI-NESSES AND RURAL COMMUNITIES Mr. Wisko has determined there will be no impact on rural com-munities, small businesses, or micro-businesses as a result of implementing these amendments. As a result, the commission asserts that the preparation of an economic impact statement and a regulatory flexibility analysis, as provided by Texas Gov-ernment Code §2006.002, is not required. GOVERNMENT GROWTH IMPACT STATEMENT The agency has determined under Texas Government C
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	The amendments are proposed under Texas Government Code, §419.008, which authorizes the commission to adopt or amend rules to perform the duties assigned to the commission. CROSS REFERENCE TO STATUTE No other statutes, articles, or codes are affected by these amendments. §437.7. Standards Manual and Certification Curriculum Manual Fees. (a) Current versions of the Standards Manual for Fire Protec-tion Personnel and Certification Curriculum Manual are available on the commission's website. (b) The commission
	The amendments are proposed under Texas Government Code, §419.008, which authorizes the commission to adopt or amend rules to perform the duties assigned to the commission. CROSS REFERENCE TO STATUTE No other statutes, articles, or codes are affected by these amendments. §437.7. Standards Manual and Certification Curriculum Manual Fees. (a) Current versions of the Standards Manual for Fire Protec-tion Personnel and Certification Curriculum Manual are available on the commission's website. (b) The commission
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	There is no impact on state and local government. PUBLIC BENEFIT AND COST NOTE There is no cost note with proposed amendments. LOCAL ECONOMY IMPACT STATEMENT There is no anticipated effect on the local economy for the first five years that the proposed amendments are is in effect; there-fore, no local employment impact statement is required under Texas Government Code §2001.022 and 2001.024(a)(6). ECONOMIC IMPACT ON SMALL BUSINESSES, MICRO-BUSI-NESSES AND RURAL COMMUNITIES Mr. Wisko has determined there wil
	There is no impact on state and local government. PUBLIC BENEFIT AND COST NOTE There is no cost note with proposed amendments. LOCAL ECONOMY IMPACT STATEMENT There is no anticipated effect on the local economy for the first five years that the proposed amendments are is in effect; there-fore, no local employment impact statement is required under Texas Government Code §2001.022 and 2001.024(a)(6). ECONOMIC IMPACT ON SMALL BUSINESSES, MICRO-BUSI-NESSES AND RURAL COMMUNITIES Mr. Wisko has determined there wil
	There is no impact on state and local government. PUBLIC BENEFIT AND COST NOTE There is no cost note with proposed amendments. LOCAL ECONOMY IMPACT STATEMENT There is no anticipated effect on the local economy for the first five years that the proposed amendments are is in effect; there-fore, no local employment impact statement is required under Texas Government Code §2001.022 and 2001.024(a)(6). ECONOMIC IMPACT ON SMALL BUSINESSES, MICRO-BUSI-NESSES AND RURAL COMMUNITIES Mr. Wisko has determined there wil
	The commission has determined that the proposed amend-ments do not require an environmental impact analysis because the amendments are not major environmental rules under Texas Government Code §2001.0225. REQUEST FOR PUBLIC COMMENT Comments regarding the proposed amendments may be sub-mitted, in writing, within 30 days following the publication of this notice in the Texas Register, to Michael Wisko, Executive Direc-tor, Texas Commission on Fire Protection, P.O. Box 2286, Austin, Texas 78768 or e-mailed to a
	The commission has determined that the proposed amend-ments do not require an environmental impact analysis because the amendments are not major environmental rules under Texas Government Code §2001.0225. REQUEST FOR PUBLIC COMMENT Comments regarding the proposed amendments may be sub-mitted, in writing, within 30 days following the publication of this notice in the Texas Register, to Michael Wisko, Executive Direc-tor, Texas Commission on Fire Protection, P.O. Box 2286, Austin, Texas 78768 or e-mailed to a
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