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All Contracts

REQUIRED CONTRACT PROVISIONS

Italics — Explanatory; not contract language

THRESHOLD

PROVISION

CITATION

None

(H) Debarment and Suspension (Executive Orders 12549
and 12689)—A contract award (see 2 CFR 180.220) must
not be made to parties listed on the government-wide
Excluded Parties List System in the System for Award
Management (SAM), in accordance with the OMB guidelines
at 2 CFR 180 that implement Executive Orders 12549 (3
CFR Part 1986 Comp., p. 189) and 12689 (3 CFR Part 1989
Comp., p. 235), “Debarment and Suspension.” SAM
Exclusions contains the names of parties debarred,
suspended, or otherwise excluded by agencies, as well as
parties declared ineligible under statutory or regulatory
authority other than Executive Order 12549.#

2 CFR 200
APPENDIX Il (H)

None

The U.S. Department of Housing and Urban Development
(HUD), Inspectors General, the Comptroller General of the
United States, and the Texas Department of Agriculture
(TDA), and the City/County, or any of their authorized
representatives, shall have access to any documents,
papers, or other records of the Contractor which are
pertinent to the TxCDBG award, in order to make audits,
examinations, excerpts, and transcripts and to closeout the
City’s/County’s TxCDBG contract with TDA.

2 CFR 200.336 (former
24 CFR 85.36(i)(10))

None

Grantees or subgrantees must retain all required records for
three years after grantees or subgrantees make final
payments and all other pending matters are closed.

2 CFR 200.333 (former
24 CFR (85.36(i)(11))

None

Sec. 176.003. CONFLICTS DISCLOSURE STATEMENT
REQUIRED.

(a) A local government officer shall file a conflicts disclosure
statement with respect to a vendor if:

(1) the vendor enters into a contract with the local
governmental entity or the local governmental entity is
considering entering into a contract with the vendor; and

(2) the vendor:

(A) has an employment or other business relationship with
the local government officer or a family member of the
officer that results in the officer or family member receiving
taxable income, other than investment income, that exceeds
$2,500 during the 12-month period preceding the date that
the officer becomes aware that:

(i) a contract between the local governmental entity and
vendor has been executed; or

Chapter 176 of the
Local Government

Code
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(ii) the local governmental entity is considering entering into
a contract with the vendor;

(B) has given to the local government officer or a family
member of the officer one or more gifts that have an
aggregate value of more than $100 in the 12-month period
preceding the date the officer becomes aware that:

(i) a contract between the local governmental entity and
vendor has been executed; or

(ii) the local governmental entity is considering entering into
a contract with the vendor; or has a family relationship with
the local
government officer.

(a-1) A local government officer is not required to file a
conflicts disclosure statement in relation to a gift accepted
by the officer or a family member of the officer if the gift
is:

(1) a political contribution as defined by Title 15, Election
Code; or

(2) food accepted as a guest.

(a-2) A local government officer is not required to file a
conflicts disclosure statement under Subsection (a) if the
local governmental entity or vendor described by that
subsection is an administrative agency created under
Section 791.013, Government Code.

(b) A local government officer shall file the conflicts
disclosure statement with the records administrator of the
local governmental entity not later than 5 p.m. on the
seventh business day after the date on which the officer
becomes aware of the facts that require the filing of the
statement under Subsection (a).

>$10,000

(B) All contracts in excess of $10,000 must address
termination for cause and for convenience by the non-
Federal entity including the manner by which it will be
effected and the basis for settlement.

Use the following language for contracts > $ 10,000:

Termination for Cause

If the Contractor fails to fulfill in a timely and proper manner
its obligations under this Agreement, or if the Contractor
violates any of the covenants, conditions, agreements, or
stipulations of this Agreement, the City/County shall have
the right to terminate this Agreement by giving written notice
to the Contractor of such termination and specifying the
effective date thereof, which shall be at least five days
before the effective date of such termination. In the event of
termination for cause, all finished or unfinished documents,
data, studies, surveys, drawings, maps, models,

2 CFR 200
APPENDIX II(B)
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photographs and reports prepared by the Contractor
pursuant to this Agreement shall, at the option of the
City/County, be turned over to the City / County and become
the property of the City / County. In the event of termination
for cause, the Contractor shall be entitled to receive
reasonable compensation for any necessary services
actually and satisfactorily performed prior to the date of
termination.

Notwithstanding the above, the Contractor shall not be
relieved of liability to the City/County for damages sustained
by the City/County by virtue of any breach of contract by the
Contractor, and the City/County may set-off the damages it
incurred as a result of the Contractor's breach of contract
from any amounts it might otherwise owe the Contractor.

Termination for Convenience of the City/County

City/County may at any time and for any reason terminate
Contractor’s services and work at City/County's convenience
upon providing written notice to the Contractor specifying
the extent of termination and the effective date. Upon receipt
of such notice, Contractor shall, unless the notice directs
otherwise, immediately discontinue the work and placing of
orders for materials, facilities and supplies in connection
with the performance of this Agreement.

[Text deleted]

[Parties should include the manner by which such
termination will be effected and the basis for settlement or
any other terms and conditions concerning payment upon
such termination.]

>$50,000

(A) Contracts for more than $50,000 must address
administrative, contractual, or legal remedies in instances
where contractors violate or breach contract terms, and
provide for such sanctions and penalties as appropriate.

Use the following language for contracts > $50,000:

Resolution _of Program Non-compliance and Disallowed
Costs

In the event of any dispute, claim, question, or disagreement
arising from or relating to this Agreement, or the breach
thereof, including determination of responsibility for any
costs disallowed as a result of non-compliance with federal,
state or TXCDBG program requirements, the parties hereto
shall use their best efforts to settle the dispute, claim,
question or disagreement. To this effect, the parties shall
consult and negotiate with each other in good faith within 30
days of receipt of a written notice of the dispute or invitation
to negotiate, and attempt to reach a just and equitable
solution satisfactory to both parties. If the matter is not
resolved by negotiation within 30 days of receipt of written

2 CFR 200
APPENDIX Il (A)
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notice or invitation to negotiate, the parties agree first to try
in good faith to settle the matter by mediation administered
by the American Arbitration Association under its
Commercial Mediation Procedures before resorting to
arbitration, litigation, or some other dispute resolution
procedure. The parties may enter into a written amendment
to this Agreement and choose a mediator that is not
affiliated with the American Arbitration Association. The
parties shall bear the costs of such mediation equally. [This
section may also provide for the qualifications of the
mediator(s), the locale of meetings, time limits, or any other
item of concern to the parties.] If the matter is not resolved
through such mediation within 60 days of the initiation of that
procedure, either party may proceed to file suit.

Option Contract | Payment of the fees [described in _ section] shall be
Language for | contingent on CDBG funding. In the event that grant funds
Procurement | are not awarded to the City / County by TDA through the 2 CFR 200.319(a)
before Grant | TXCDBG program, this agreement shall be terminated by

Funds Awarded | the City / County.

Additional provisions for administration & engineering contracts associated with
construction contracts

THRESHOLD PROVISION CITATION

(Italics — Explanatory; not contract language)

2 CFR 200 Appendix Il (C) Equal Employment Opportunity.
Except as otherwise provided under 41 CFR Part 60, all
contracts that meet the definition of “federally assisted
construction contract” in 41 CFR Part 60—1.3 must include
the equal opportunity clause provided under 41 CFR 60—
1.4(b), in accordance with Executive Order 11246, “Equal
Employment Opportunity” (30 FR 12319, 12935, 3 CFR
Part, 1964-1965 Comp., p. 339), as amended by Executive
Order 11375, “Amending Executive Order 11246 Relating to
Equal Employment Opportunity,” and implementing
regulations at 41 CFR part 60, “Office of Federal Contract
>$10,000 Compliance Programs, Equal Employment Opportunity,
Department of Labor.”

41 CFR §60-1.4(b)
And
2 CFR 200
APPENDIX Il (C)

Therefore, include the following EO clause (not in italics) in
construction contracts including construction associated
administration and engineering contracts > $10,000:

§60-1.4(b) Equal opportunity clause.

(b) Federally assisted construction contracts. Except
as otherwise provided, each administering agency shall
require the inclusion of the following language as a condition
of any grant, contract, loan, insurance, or guarantee
involving federally assisted construction which is not exempt
from the requirements of the equal opportunity clause:
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The applicant hereby agrees that it will incorporate or
cause to be incorporated into any contract for construction
work, or modification thereof, as defined in the regulations of
the Secretary of Labor at 41 CFR chapter 60, which is paid
for in whole or in part with funds obtained from the Federal
Government or borrowed on the credit of the Federal
Government pursuant to a grant, contract, loan insurance, or
guarantee, or undertaken pursuant to any Federal program
involving such grant, contract, loan, insurance, or guarantee,
the following equal opportunity clause:

During the performance of this contract, the contractor
agrees as follows:

(1) The contractor will not discriminate against any
employee or applicant for employment because of race,
color, religion, sex, sexual orientation, gender identity, or
national origin. The contractor will take affirmative action to
ensure that applicants are employed, and that employees
are treated during employment without regard to their race,
color, religion, sex, sexual orientation, gender identity, or
national origin. Such action shall include, but not be limited
to the following: Employment, upgrading, demotion, or
transfer; recruitment or recruitment advertising; layoff or
termination; rates of pay or other forms of compensation;
and selection for training, including apprenticeship. The
contractor agrees to post in conspicuous places, available to
employees and applicants for employment, notices to be
provided setting forth the provisions of this nondiscrimination
clause.

(2) The contractor will, in all solicitations or
advertisements for employees placed by or on behalf of the
contractor, state that all qualified applicants will receive
considerations for employment without regard to race, color,
religion, sex, sexual orientation, gender identity, or national
origin.

(3) The Contractor will not discourage or in any other
manner discriminate against any employee or applicant for
employment because such employee or applicant has
inquired about, discussed, or disclosed the compensation of
the employee or applicant or another employee or applicant.
This provision shall not apply to instances in which an
employee who has access to the compensation information
of other employees or applicants as a part of such
employee’s essential job functions discloses the
compensation of such other employees or applicants to
individuals who do not otherwise have access to such
information, unless such disclosure is in response to a
formal complaint or charge, in furtherance of an
investigation, proceeding, hearing, or action, including an
investigation conducted by the employer, or is consistent
with the contractor’s legal duty to furnish information.
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(4) The contractor will send to each labor union or
representative of workers with which he has a collective
bargaining agreement or other contract or understanding, a
notice to be provided advising the said labor union or
workers' representatives of the contractor's commitments
under this section, and shall post copies of the notice in
conspicuous places available to employees and applicants
for employment.

(5) The contractor will comply with all provisions of
Executive Order 11246 of September 24, 1965, and of the
rules, regulations, and relevant orders of the Secretary of
Labor.

(6) The contractor will furnish all information and
reports required by Executive Order 11246 of September
24,1965, and by rules, regulations, and orders of the
Secretary of Labor, or pursuant thereto, and will permit
access to his books, records, and accounts by the
administering agency and the Secretary of Labor for
purposes of investigation to ascertain compliance with such
rules, regulations, and orders.

(7) In the event of the contractor's noncompliance with
the nondiscrimination clauses of this contract or with any of
the said rules, regulations, or orders, this contract may be
canceled, terminated, or suspended in whole or in part and
the contractor may be declared ineligible for further
Government contracts or federally assisted construction
contracts in accordance with procedures authorized in
Executive Order 11246 of September 24, 1965, and such
other sanctions may be imposed and remedies invoked as
provided in Executive Order 11246 of September 24, 1965,
or by rule, regulation, or order of the Secretary of Labor, or
as otherwise provided by law.

(8) The contractor will include the portion of the
sentence immediately preceding paragraph (1) and the
provisions of paragraphs (1) through (7) in every
subcontract or purchase order unless exempted by rules,
regulations, or orders of the Secretary of Labor issued
pursuant to section 204 of Executive Order 11246 of
September 24, 1965, so that such provisions will be binding
upon each subcontractor or vendor. The contractor will take
such action with respect to any subcontract or purchase
order as the administering agency may direct as a means of
enforcing such provisions, including sanctions for
noncompliance: Provided, however, That in the event a
contractor becomes involved in, or is threatened with,
litigation with a subcontractor or vendor as a result of such
direction by the administering agency the contractor may
request the United States to enter into such litigation to
protect the interests of the United States.

09/01/2019




The applicant further agrees that it will be bound by
the above equal opportunity clause with respect to its own
employment practices when it participates in federally
assisted construction work: Provided, That if the applicant
so participating is a State or local government, the above
equal opportunity clause is not applicable to any agency,
instrumentality or subdivision of such government which
does not participate in work on or under the contract.

The applicant agrees that it will assist and cooperate
actively with the administering agency and the Secretary of
Labor in obtaining the compliance of contractors and
subcontractors with the equal opportunity clause and the
rules, regulations, and relevant orders of the Secretary of
Labor, that it will furnish the administering agency and the
Secretary of Labor such information as they may require for
the supervision of such compliance, and that it will otherwise
assist the administering agency in the discharge of the
agency's primary responsibility for securing compliance.

The applicant further agrees that it will refrain from
entering into any contract or contract modification subject to
Executive Order 11246 of September 24, 1965, with a
contractor debarred from, or who has not demonstrated
eligibility for, Government contracts and federally assisted
construction contracts pursuant to the Executive order and
will carry out such sanctions and penalties for violation of
the equal opportunity clause as may be imposed upon
contractors and subcontractors by the administering agency
or the Secretary of Labor pursuant to Part I, Subpart D of
the Executive order. In addition, the applicant agrees that if
it fails or refuses to comply with these undertakings, the
administering agency may take any or all of the following
actions: Cancel, terminate, or suspend in whole or in part
this grant (contract, loan, insurance, guarantee); refrain from
extending any further assistance to the applicant under the
program with respect to which the failure or refund occurred
until satisfactory assurance of future compliance has been
received from such applicant; and refer the case to the
Department of Justice for appropriate legal proceedings.

(c) Subcontracts. Each nonexempt prime contractor or
subcontractor shall include the equal opportunity clause in
each of its nonexempt subcontracts.

(d) Incorporation by reference. The equal opportunity
clause may be incorporated by reference in all Government
contracts and subcontracts, including Government bills of
lading, transportation requests, contracts for deposit of
Government funds, and contracts for issuing and paying
U.S. savings bonds and notes, and such other contracts and
subcontracts as the Deputy Assistant Secretary may
designate.
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(e) Incorporation by operation of the order. By
operation of the order, the equal opportunity clause shall be
considered to be a part of every contract and subcontract
required by the order and the regulations in this part to
include such a clause whether or not it is physically
incorporated in such contracts and whether or not the
contract between the agency and the contractor is written.

(f) Adaptation of language. Such necessary changes in
language may be made in the equal opportunity clause as
shall be appropriate to identify properly the parties and their
undertakings.

[43 FR 49240, Oct. 20, 1978, as amended at 62 FR 66971,
Dec. 22, 1997; 79 FR 72993, Dec. 9, 2014; 80 FR 54934,
September 11, 2015]x

>$100,000

§135.38 Section 3 clause
All section 3 covered contracts shall include the following
clause (referred to as the section 3 clause):

A. The work to be performed under this contract is subject to
the requirements of section 3 of the Housing and Urban
Development Act of 1968, as amended, 12 U.S.C. 1701u
(Section 3). The purpose of section 3 is to ensure that
employment and other economic opportunities generated by
HUD assistance or HUD-assisted projects covered by
section 3, shall, to the greatest extent feasible, be directed
to low- and very low-income persons, particularly persons
who are recipients of HUD assistance for housing.

B. The parties to this contract agree to comply with HUD’s
regulations in 24 CFR part 135, which implement section 3.
As evidenced by their execution of this contract, the parties
to this contract certify that they are under no contractual or
other impediment that would prevent them from complying
with the part 135 regulations.

C. The contractor agrees to send to each labor organization
or representative of workers with which the contractor has a
collective bargaining agreement or other understanding,

if any, a notice advising the labor organization or workers’
representative of the contractor's commitments under this
section 3 clause, and will post copies of the notice in
conspicuous places at the work site where both employees
and applicants for training and employment positions can
see the notice. The notice shall describe the section 3
preference, shall set forth minimum number and job titles
subject to hire, availability of apprenticeship and training
positions, the qualifications for each; and the name and
location of the person(s) taking applications for each of the
positions; and the anticipated date the work shall begin.

D. The contractor agrees to include this section 3 clause in
every subcontract subject to compliance with regulations in
24 CFR part 135, and agrees to take appropriate action,

as provided in an applicable provision of the subcontract or

24 CFR §135.38
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in this section 3 clause, upon a finding that the
subcontractor is in violation of the regulations in 24 CFR part
135. The contractor will not subcontract with any
subcontractor where the contractor has notice or knowledge
that the subcontractor has been found in violation of the
regulations in 24 CFR part 135.

E. The contractor will certify that any vacant employment
positions, including training positions, that are filled (1) after
the contractor is selected but before the contract is
executed, and (2) with persons other than those to whom
the regulations of 24 CFR part 135 require employment
opportunities to be directed, were not filled to circumvent
the contractor’s obligations under 24 CFR part 135.

F. Noncompliance with HUD’s regulations in 24 CFR part
135 may result in sanctions, termination of this contract for
default, and debarment or suspension from future HUD
assisted contracts.

G. With respect to work performed in connection

with section 3 covered Indian housing assistance, section
7(b) of the Indian Self-Determination and Education
Assistance Act (25 U.S.C. 450e) also applies to the work to
be performed under this contract. Section 7(b) requires that
to the greatest extent feasible (i) preference and
opportunities for training and employment shall be given

to Indians, and (ii) preference in the award of contracts and
subcontracts shall be given to Indian organizations and
Indian-owned Economic Enterprises. Parties to this contract
that are subject to the provisions of section 3 and section
7(b) agree to comply with section 3 to the maximum extent
feasible, but not in derogation of compliance with section
7(b).

Construction Contracts

THRESHOLD | PROVISION CITATION
HUD 4010 Federal labor standards provisions include:
I;f\fi'soggég:w 1. Davis Bacon Act (40 U.S.C. 3141 et seq.) as
and Copeland supplemented by DOL regulations (29 CFR part 5);
WAt oP » 2. Copeland “Anti-Kickback” Act (40 U.S.C. 3145), as
Anti-Kickback .
Act: supplemented by Department of Labor regulations
>$100 0(’)0 for (29 CFR Part 3); and
’ 3. Contract Work Hours and Safety Standards Act (40
Contract Work
U.S.C. 3701 et seq.)
Hours and
Safety HUD 401 | in Appendix F. Inclusi
Standards Act See_ uUD 4010 c_ontract anguage in Appendix F. Inclusion
of this language into the construction contract satisfies
contract requirements of the separate acts noted.
>$2,000 Compliance with the Davis-Bacon Act (40 U.S.C. 3141 et 2 CFR 200

(Satisfied with

seq.) as supplemented by Department of Labor regulations
(29 CFR part 5) and with the Copeland “Anti-Kickback” Act

APPENDIX Il (D)

09/01/2019
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inclusion of
HUD 4010)

(18 U.S.C. 874; 40 U.S.C. 3145) as supplemented in
Department of Labor regulations (29 CFR part 3):

(D) Davis-Bacon Act, as amended (40 U.S.C. 3141-3148).
When required by Federal program legislation, all prime
construction contracts in excess of $2,000 awarded by non-
Federal entities must include a provision for compliance with
the Davis-Bacon Act (40 U.S.C. 3141-3144, and 3146-3148)
as supplemented by Department of Labor regulations (29
CFR Part 5, “Labor Standards Provisions Applicable to
Contracts Covering Federally Financed and Assisted
Construction”). In accordance with the statute, contractors
must be required to pay wages to laborers and mechanics at
a rate not less than the prevailing wages specified in a wage
determination made by the Secretary of Labor. In addition,
contractors must be required to pay wages not less than
once a week. The non-Federal entity must place a copy of
the current prevailing wage determination issued by the
Department of Labor in each solicitation. The decision to
award a contract or subcontract must be conditioned upon
the acceptance of the wage determination. The non-Federal
entity must report all suspected or reported violations to the
Federal awarding agency. The contracts must also include a
provision for compliance with the Copeland “Anti-Kickback”
Act (40 U.S.C. 3145), as supplemented by Department of
Labor regulations (29 CFR Part 3, “Contractors and
Subcontractors on Public Building or Public Work Financed
in Whole or in Part by Loans or Grants from the United
States”). The Act provides that each contractor or
subrecipient must be prohibited from inducing, by any
means, any person employed in the construction,
completion, or repair of public work, to give up any part of
the compensation to which he or she is otherwise entitled.
The non-Federal entity must report all suspected or reported
violations to the Federal awarding agency.

>$10,000

(ltalics — Explanatory; not contract language)

2 CFR 200 Appendix Il (C) Equal Employment Opportunity.
Except as otherwise provided under 41 CFR Part 60, all
contracts that meet the definition of “federally assisted
construction contract” in 41 CFR Part 60—1.3 must include
the equal opportunity clause provided under 41 CFR 60—
1.4(b), in accordance with Executive Order 11246, “Equal
Employment Opportunity” (30 FR 12319, 12935, 3 CFR
Part, 1964-1965 Comp., p. 339), as amended by Executive
Order 11375, “Amending Executive Order 11246 Relating to
Equal Employment Opportunity,” and implementing
regulations at 41 CFR part 60, “Office of Federal Contract
Compliance Programs, Equal Employment Opportunity,
Department of Labor.”

Therefore, include the following EO clause (not in italics) in
construction contracts including construction associated
administration and engineering contracts > $10,000:

41 CFR §60-1.4(b)
And
2 CFR 200
APPENDIX Il (C)

09/01/2019
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§60-1.4(b) Equal opportunity clause.

(b) Federally assisted construction contracts. Except
as otherwise provided, each administering agency shall
require the inclusion of the following language as a condition
of any grant, contract, loan, insurance, or guarantee
involving federally assisted construction which is not exempt
from the requirements of the equal opportunity clause:

The applicant hereby agrees that it will incorporate or
cause to be incorporated into any contract for construction
work, or modification thereof, as defined in the regulations of
the Secretary of Labor at 41 CFR chapter 60, which is paid
for in whole or in part with funds obtained from the Federal
Government or borrowed on the credit of the Federal
Government pursuant to a grant, contract, loan insurance, or
guarantee, or undertaken pursuant to any Federal program
involving such grant, contract, loan, insurance, or guarantee,
the following equal opportunity clause:

During the performance of this contract, the contractor
agrees as follows:

(1) The contractor will not discriminate against any
employee or applicant for employment because of race,
color, religion, sex, sexual orientation, gender identity, or
national origin. The contractor will take affirmative action to
ensure that applicants are employed, and that employees
are treated during employment without regard to their race,
color, religion, sex, sexual orientation, gender identity, or
national origin. Such action shall include, but not be limited
to the following: Employment, upgrading, demotion, or
transfer; recruitment or recruitment advertising; layoff or
termination; rates of pay or other forms of compensation;
and selection for training, including apprenticeship. The
contractor agrees to post in conspicuous places, available to
employees and applicants for employment, notices to be
provided setting forth the provisions of this nondiscrimination
clause.

(2) The contractor will, in all solicitations or
advertisements for employees placed by or on behalf of the
contractor, state that all qualified applicants will receive
considerations for employment without regard to race, color,
religion, sex, sexual orientation, gender identity, or national
origin.

(3) The Contractor will not discourage or in any other
manner discriminate against any employee or applicant for
employment because such employee or applicant has
inquired about, discussed, or disclosed the compensation of
the employee or applicant or another employee or applicant.
This provision shall not apply to instances in which an
employee who has access to the compensation information
of other employees or applicants as a part of such
employee’s essential job functions discloses the

09/01/2019

12




compensation of such other employees or applicants to
individuals who do not otherwise have access to such
information, unless such disclosure is in response to a
formal complaint or charge, in furtherance of an
investigation, proceeding, hearing, or action, including an
investigation conducted by the employer, or is consistent
with the contractor’s legal duty to furnish information.

(4) The contractor will send to each labor union or
representative of workers with which he has a collective
bargaining agreement or other contract or understanding, a
notice to be provided advising the said labor union or
workers' representatives of the contractor's commitments
under this section, and shall post copies of the notice in
conspicuous places available to employees and applicants
for employment.

(5) The contractor will comply with all provisions of
Executive Order 11246 of September 24, 1965, and of the
rules, regulations, and relevant orders of the Secretary of
Labor.

(6) The contractor will furnish all information and
reports required by Executive Order 11246 of September
24,1965, and by rules, regulations, and orders of the
Secretary of Labor, or pursuant thereto, and will permit
access to his books, records, and accounts by the
administering agency and the Secretary of Labor for
purposes of investigation to ascertain compliance with such
rules, regulations, and orders.

(7) In the event of the contractor's noncompliance with
the nondiscrimination clauses of this contract or with any of
the said rules, regulations, or orders, this contract may be
canceled, terminated, or suspended in whole or in part and
the contractor may be declared ineligible for further
Government contracts or federally assisted construction
contracts in accordance with procedures authorized in
Executive Order 11246 of September 24, 1965, and such
other sanctions may be imposed and remedies invoked as
provided in Executive Order 11246 of September 24, 1965,
or by rule, regulation, or order of the Secretary of Labor, or
as otherwise provided by law.

(8) The contractor will include the portion of the
sentence immediately preceding paragraph (1) and the
provisions of paragraphs (1) through (7) in every
subcontract or purchase order unless exempted by rules,
regulations, or orders of the Secretary of Labor issued
pursuant to section 204 of Executive Order 11246 of
September 24, 1965, so that such provisions will be binding
upon each subcontractor or vendor. The contractor will take
such action with respect to any subcontract or purchase
order as the administering agency may direct as a means of
enforcing such provisions, including sanctions for

09/01/2019
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noncompliance: Provided, however, That in the event a
contractor becomes involved in, or is threatened with,
litigation with a subcontractor or vendor as a result of such
direction by the administering agency the contractor may
request the United States to enter into such litigation to
protect the interests of the United States.

The applicant further agrees that it will be bound by the
above equal opportunity clause with respect to its own
employment practices when it participates in federally
assisted construction work: Provided, That if the applicant
so participating is a State or local government, the above
equal opportunity clause is not applicable to any agency,
instrumentality or subdivision of such government which
does not participate in work on or under the contract.

The applicant agrees that it will assist and cooperate
actively with the administering agency and the Secretary of
Labor in obtaining the compliance of contractors and
subcontractors with the equal opportunity clause and the
rules, regulations, and relevant orders of the Secretary of
Labor, that it will furnish the administering agency and the
Secretary of Labor such information as they may require for
the supervision of such compliance, and that it will otherwise
assist the administering agency in the discharge of the
agency's primary responsibility for securing compliance.

The applicant further agrees that it will refrain from
entering into any contract or contract modification subject to
Executive Order 11246 of September 24, 1965, with a
contractor debarred from, or who has not demonstrated
eligibility for, Government contracts and federally assisted
construction contracts pursuant to the Executive order and
will carry out such sanctions and penalties for violation of
the equal opportunity clause as may be imposed upon
contractors and subcontractors by the administering agency
or the Secretary of Labor pursuant to Part I, Subpart D of
the Executive order. In addition, the applicant agrees that if
it fails or refuses to comply with these undertakings, the
administering agency may take any or all of the following
actions: Cancel, terminate, or suspend in whole or in part
this grant (contract, loan, insurance, guarantee); refrain from
extending any further assistance to the applicant under the
program with respect to which the failure or refund occurred
until satisfactory assurance of future compliance has been
received from such applicant; and refer the case to the
Department of Justice for appropriate legal proceedings.

(c) Subcontracts. Each nonexempt prime contractor or
subcontractor shall include the equal opportunity clause in
each of its nonexempt subcontracts.

(d) Incorporation by reference. The equal opportunity
clause may be incorporated by reference in all Government
contracts and subcontracts, including Government bills of

09/01/2019

14




lading, transportation requests, contracts for deposit of
Government funds, and contracts for issuing and paying
U.S. savings bonds and notes, and such other contracts and
subcontracts as the Deputy Assistant Secretary may
designate.

(e) Incorporation by operation of the order. By
operation of the order, the equal opportunity clause shall be
considered to be a part of every contract and subcontract
required by the order and the regulations in this part to
include such a clause whether or not it is physically
incorporated in such contracts and whether or not the
contract between the agency and the contractor is written.

(f) Adaptation of language. Such necessary changes in
language may be made in the equal opportunity clause as
shall be appropriate to identify properly the parties and their
undertakings.

[43 FR 49240, Oct. 20, 1978, as amended at 62 FR 66971,
Dec. 22, 1997; 79 FR 72993, Dec. 9, 2014; 80 FR 54934,
September 11, 2015]x

2$100,000

(I) Byrd Anti-Lobbying Amendment (31 U.S.C. 1352)—
Contractors that apply or bid for an award of $100,000 or
more must file the required certification. Each tier certifies to
the tier above that it will not and has not used Federal
appropriated funds to pay any person or organization for
influencing or attempting to influence an officer or employee
of any agency, a member of Congress, officer or employee
of Congress, or an employee of a member of Congress in
connection with obtaining any Federal contract, grant or any
other award covered by 31 U.S.C. 1352. Each tier must also
disclose any lobbying with non-Federal funds that takes
place in connection with obtaining any Federal award.

Such disclosures are forwarded from tier to tier up to the
non-Federal award.

2 CFR 200
APPENDIX 11 (1)
and
24 CFR §570.303

>$100,000

(Satisfied with
inclusion of
HUD 4010)

(E) Contract Work Hours and Safety Standards Act (40
U.S.C. 3701-3708). Where applicable, all contracts
awarded by the non-Federal entity in excess of $100,000
that involve the employment of mechanics or laborers

must include a provision for compliance with 40 U.S.C. 3702
and 3704, as supplemented by Department of Labor
regulations (29 CFR Part 5). Under 40 U.S.C. 3702 of the
Act, each contractor must be required to compute the
wages of every mechanic and laborer on the basis of a
standard work week of 40 hours. Work in excess of the
standard work week is permissible provided that the worker
is compensated at a rate of not less than one and a half
times the basic rate of pay for all hours worked in excess of
40 hours in the work week. The requirements of 40 U.S.C.
3704 are applicable to construction work and provide that no
laborer or mechanic must be required to work in
surroundings or under working conditions which are
unsanitary, hazardous or dangerous. These requirements
do not apply to the purchases of supplies or materials or

2 CFR 200
APPENDIX Il (E)
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articles ordinarily available on the open market, or contracts
for transportation or transmission of intelligence.

>$100,000

§135.38 Section 3 clause
All section 3 covered contracts shall include the following
clause (referred to as the section 3 clause):

A. The work to be performed under this contract is subject to
the requirements of section 3 of the Housing and Urban
Development Act of 1968, as amended, 12 U.S.C. 1701u
(Section 3). The purpose of section 3 is to ensure that
employment and other economic opportunities generated by
HUD assistance or HUD-assisted projects covered by
section 3, shall, to the greatest extent feasible, be directed
to low- and very low-income persons, particularly persons
who are recipients of HUD assistance for housing.

B. The parties to this contract agree to comply with HUD’s
regulations in 24 CFR part 135, which implement section 3.
As evidenced by their execution of this contract, the parties
to this contract certify that they are under no contractual or
other impediment that would prevent them from complying
with the part 135 regulations.

C. The contractor agrees to send to each labor organization
or representative of workers with which the contractor has a
collective bargaining agreement or other understanding,

if any, a notice advising the labor organization or workers’
representative of the contractor's commitments under this
section 3 clause, and will post copies of the notice in
conspicuous places at the work site where both employees
and applicants for training and employment positions can
see the notice. The notice shall describe the section 3
preference, shall set forth minimum number and job titles
subject to hire, availability of apprenticeship and training
positions, the qualifications for each; and the name and
location of the person(s) taking applications for each of the
positions; and the anticipated date the work shall begin.

D. The contractor agrees to include this section 3 clause in
every subcontract subject to compliance with regulations in
24 CFR part 135, and agrees to take appropriate action,

as provided in an applicable provision of the subcontract or
in this section 3 clause, upon a finding that the
subcontractor is in violation of the regulations in 24 CFR part
135. The contractor will not subcontract with any
subcontractor where the contractor has notice or knowledge
that the subcontractor has been found in violation of the
regulations in 24 CFR part 135.

E. The contractor will certify that any vacant employment
positions, including training positions, that are filled (1) after
the contractor is selected but before the contract is
executed, and (2) with persons other than those to whom
the regulations of 24 CFR part 135 require employment
opportunities to be directed, were not filled to circumvent
the contractor’s obligations under 24 CFR part 135.

24 CFR §135.38
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F. Noncompliance with HUD’s regulations in 24 CFR part
135 may result in sanctions, termination of this contract for
default, and debarment or suspension from future HUD
assisted contracts.

G. With respect to work performed in connection

with section 3 covered Indian housing assistance, section
7(b) of the Indian Self-Determination and Education
Assistance Act (25 U.S.C. 450¢e) also applies to the work to
be performed under this contract. Section 7(b) requires that
to the greatest extent feasible (i) preference and
opportunities for training and employment shall be given

to Indians, and (ii) preference in the award of contracts and
subcontracts shall be given to Indian organizations and
Indian-owned Economic Enterprises. Parties to this contract
that are subject to the provisions of section 3 and section
7(b) agree to comply with section 3 to the maximum extent
feasible, but not in derogation of compliance with section
7(b).

>$150,000

(G) Clean Air Act (42 U.S.C. 7401-7671q.) and the Federal
Water Pollution Control Act (33 U.S.C. 1251-1387), as
amended—Contracts and subgrants of amounts in excess
of $150,000 must contain a provision that requires the
non-Federal award to agree to comply with all applicable
standards, orders or regulations issued pursuant to the
Clean Air Act (42 U.S.C. 7401-7671q) and the Federal
Water Pollution Control Act as amended (33 U.S.C. 1251-
1387). Violations must be reported to the Federal awarding
agency and the Regional Office of the Environmental
Protection Agency (EPA).

2 CFR 200
APPENDIX Il (G)
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