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CHAPTER 1
ADMINISTRATION & REPORTING

This chapter highlights the steps in getting started and implementing your TxCDBG contract for
successful project management. Prior to implementing a project, a Locality should put systems in
place that will allow it to track and report on its activities as required by its contract with TDA.

1.1 Project Startup

1.1.1 Pre-Agreement

Pre-award costs are those incurred by the Grant Recipient prior to the contract start date of the
TxCDBG grant award directly pursuant to the negotiation and in anticipation of the TxCDBG grant
award, where such costs are necessary to comply with the proposed delivery schedule or period of
performance. Such costs are allowable only to the extent that they would have been allowable if
incurred after the contract start date of the TxCDBG award and only with the written approval of TDA.

The Grant Recipient may request written approval to utilize the Pre-Agreement Policy in order to
pursue early implementation of the project. TDA, in its sole discretion, may approve the written
request. If the Grant Recipient receives an award and the Pre-Agreement Policy has been requested
and approved, TDA will include the Pre-Agreement Special Condition in the TxCDBG contract and will
consider eligible pre-award expenses incurred prior to the effective date of the award, or as identified
in the letter sent by TDA to Grant Recipient granting authorization to incur Pre-Agreement expenses.
Fund specific requirements and restrictions on the type of activities eligible as pre-agreement costs
will be addressed in the grant application guidelines.

TDA will allow the Grant Recipient to incur costs for CDBG activities before the TXCDBG contract start
date and to charge these pre-agreement costs to the grant, provided that the activities are eligible
costs, meet the objectives of the program, and are authorized pursuant to applicable state and/or
federal law. Procurement for grant expenditures must be specific to the project described in the
application and must be supported by adequate documentation. All requests for reimbursement of
pre-award costs are subject to review by TDA for determination of whether such expenses are
allowable and eligible costs. Failure to meet all contract obligations will result in the required
repayment of any pre-agreement expenses which were reimbursed by TDA.

The Grant Recipient may not incur costs or expend any contract funds for project construction prior to:

e Meeting the Environmental Review requirements in the TxXCDBG contract (see Chapter 3); and

e Meeting all special condition requirements in Exhibit D of the TxCDBG contract that are
required to release construction funds (see Chapter 4).

1.1.2 Contract Execution

The Grant Recipient must have an executed contract with TDA before funds can be drawn down
through the State of Texas' Purchase Voucher system. An example of the contract is found on the
TDA website.

Besides the contractual obligations owed between the State and the Grant Recipient, the
contract specifies the following as Exhibits:
1) Exhibit A - the Performance Statement - Outlines the scope of the work to be
performed under this contract by activity;
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2) Exhibit B - the Budget — Specifies the contract budget line item by line item, which is
used in the drawdown process. This Exhibit also includes all “Other” funds
involved that are necessary to complete the Performance Statement specifics of this
contract;

3) Exhibit C — Project Implementation Schedule — Specifies a timetable for milestones
in project implementation.

4) Exhibit D — Special Conditions — Details the specific requirements for the release of
construction funding

The chief local elected official for the Grant Recipient and the TDA Deputy Commissioner both must
sign the contract before the contract is considered fully executed.

Ready to Proceed Rule
Prior to executing the contract, TDA will ensure that existing contracts are in good standing and will
require that the following are resolved to TDA'’s satisfaction within ninety (90) days after the contract
award date:

o “Readiness to proceed” issues regarding the current award; and

¢ Outstanding issues on existing contracts regarding compliance with program requirements.

If the issues identified by TXxCDBG staff at the time of the funding award are not addressed within the
required 90 days, the TDA Deputy Commissioner will not execute the contract and the TxCDBG funds
awarded will be withdrawn and reallocated.

1.1.3 Establish a Local Administrative Structure

Each Grant Recipient must establish a local administrative structure to complete the grant.
The Eligible Activity and National Objective requirements are not met until the project is
completed, and there is sufficient documentation to ensure that the project is consistent with
the designated National Objective.

The Grant Recipient must:
o Establish a record-keeping system to document compliance with all federal state, local, and
program requirements.
0 Grant files must be kept at city or county offices or buildings in which government records
are maintained and accessible to the public throughout the contract period.
0 Records shall be retained for the greater of three years from closeout of the grant to the
state, or the period required by other applicable federal and state laws and regulations.
o Review local charters, resolutions, ordinances, and policies that may be relevant to the project;
Determine whether day-to-day administration of the project will be conducted by local staff or
by a certified third-party consultant, and which party will conduct each administrative activity;

Texas Community Development Block Grant Program recipients have the final legal responsibility for
the locally maintained grant files, the timely submission of reports, and compliance with program
guidelines.

Best Practice: TxXCDBG recommends that the Grant Recipient review the Administrative Activities
Checklist (Form A102) item-by-item, and identify the activities that will be performed by Grant
Recipient staff and those that will require outside assistance. It is also helpful to walk each staff
member responsible for implementing the contract through the TXCDBG’s program requirements.
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1.1.4 Administrative Thresholds

For Release of Funds:

A. The 12-Month Rule for Release of Construction Funds
The Grant Recipient must submit all Start-up Documentation & Basic Federal Requirement
Documentation (Group A) and Construction documentation (Group B) listed in Chapter 2 of this
manual within 12 months of the contract start date. (See also TxCDBG contract, Exhibit D, Special

Conditions.)

If a Grant Recipient fails to meet this requirement, TDA will begin the process of contract termination.

The TxCDBG contract ensures that the Grant Recipient will have an opportunity to resolve the
deficiency as a part of the termination proceedings. For non-compliance with the 12-month rule:

e The Grant Recipient may submit a response to TDA within 30 days of the notice that
termination proceedings have begun, providing a justification for the delay and a schedule
for completing the Group A and Group B requirements.

e All required documentation must be submitted within 90 days of the termination notice, or
the date determined by TDA during the review of the Grant Recipient’s response.

For Applications after the Award of a TxCDBG contract:

B. Applicant Threshold Requirements
Grant Recipients currently receiving CDBG funding must be in compliance with the 12- and
24-month applicant threshold requirements in order to be eligible for new TxCDBG funding:

1. 12-Month Applicant Threshold Requirement - This rule requires applicants for future
TxCDBG funding with existing TXCDBG contracts to obligate at least fifty percent
(50%) of the total TXCDBG funds awarded under an open TxCDBG contract within
twelve (12) months from the start date of the contract. This means that 50% of the
TxCDBG funds must be obligated through executed contracts for administrative
services, engineering services, acquisition, construction, materials purchase, etc. in
order to be eligible to receive funding for new CDBG projects. The TxCDBG contract
activities do not have to be 50% completed, nor do 50% of the TxCDBG contract funds
have to be expended to meet this threshold.

If this threshold is required in the application guide, the requirement will apply to the current TXCDBG

contracts:

. With an original twenty-four (24) month contract period;

. That have reached the end of the 12-month period but have not reached the end of the 24-month
contract period prior to an application deadline; and

. That were awarded under an applicable fund as follows:

Threshold is Applicable Threshold is Not Applicable
Community Development Texas Capital Fund
Colonia Construction Fund Colonia Self- Help Centers Fund
Colonia Planning Fund Colonia Economically Distressed Areas Fund

Disaster Relief/ Urgent Need Fund
Texas STEP Fund
Planning/Capacity Building Fund
Community Enhancement Fund
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This threshold will not prevent an eligible applicant from receiving TXCDBG Disaster Relief Fund
assistance when the applicant meets the eligibility criteria for the TxCDBG Disaster Relief Fund.

Note: The 12-Month Applicant Threshold Requirement pertains to eligibility thresholds for applicants
with current CDBG funding. It is distinct from the 12-month rule noted above for release of
construction funds in the TXCDBG contract and Chapter 4 of this manual.

2. The 24-Month Applicant Threshold Requirement
This rule requires the Grant Recipient to complete its TXCDBG project prior to applying for future
TxCDBG funding. For purposes of meeting the 24-Month threshold, funds are considered expended
prior to the application deadlines if:
o All activities in the TxCDBG contract Performance Statement (Exhibit A) are complete;
e A Request for Payment for all remaining TxCDBG funds
(excluding the final 10% of administrative costs and audit | 24 Month  Threshold =
costs) has been submitted; Complete the project

; ; described in the contract;
e The Project Completion Report (PCR) (Form A1200) has submit Project Completion

been submitted. Report (PCR) and final draw.

The PCR includes the Certificate of Expenditure to document
compliance with the 24-Month threshold. Any funds other than final administrative and audit costs
reserved on the PCR beyond the application deadline must be approved in writing by TxCDBG staff.

An Exception Certificate of Expenditure (Form A106) will be accepted in lieu of the PCR to comply
with the 24-Month Applicant Threshold Requirement in limited circumstances as described below.
Funds reported and approved on Form A106 will be reserved beyond the application deadline and
the Grant Recipient will be eligible to apply for funding. If the circumstances causing the exception
are not resolved as of the “Funds Reserved to” date approved by TDA, a new Form A106 must be
submitted. Form A106 must be sent in at least 30 days before the application due date.

Form A106 may be used only if the Grant Recipient is unable to submit the PCR prior to the
application deadline due to one of the following reasons:

. The TxCDBG application deadline is after the original contract end date but prior to PCR due
date, and the contract period has not been extended (the PCR must still be submitted within 60
days of the contract end date);

« The TxCDBG contract is part of a project funded through multiple funding agencies, and the
TxCDBG-funded activities are complete while related activities are not yet complete (the Grant
Recipient must have written approval from TxCDBG staff to submit Form A106);

« The TxCDBG contract is involved in litigation or other disputes regarding workmanship (the
Grant Recipient must have written approval from TxCDBG staff to submit Form A106); or

« Other circumstances approved in writing by TxCDBG staff.

If this threshold is required in the application guide, the requirement will apply to TXCDBG contracts:
- With an original twenty-four (24) month contract period;
. That have reached the end of the 24-month contract period prior to an application deadline; and
. That were awarded under an applicable fund as follows:

24-Month Threshold is Applicable 24-Month Threshold is Not Applicable
Community Development Texas Capital Fund
Colonia Construction Fund Colonia Self- Help Centers Fund
Colonia Planning Fund Colonia Economically Distressed Areas Fund

Disaster Relief/ Urgent Need Fund
Texas STEP Fund
Planning/Capacity Building Fund
Community Enhancement Fund
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This threshold will not prevent an eligible applicant from receiving TXCDBG Disaster Relief Fund
assistance when the applicant meets the eligibility criteria for the TxCDBG Disaster Relief Fund.

1.2 Reporting and Recordkeeping

1.2.1 Establish a Record-Keeping System

The Grant Recipient must establish a record-keeping system to document compliance with all federal
state, local, and program requirements.

e Grant files must be kept at city or county offices or buildings in which government records are
maintained and accessible to the public throughout the contract period. Any alternate record
storage location must be approved by TDA. All records included in Form A103
Recommended Filing System must be included in the local records.

e Records shall be retained for a minimum of three years from closeout of the grant to the state
— TDA will announce the closeout of each state grant and the individual grant contracts that
may begin the three year retention period.

1.2.2 Quarterly Progress Reports
The Quarterly Progress Report (Form A104) is

Quarter Reports for Months Due On

1 J —March April 20
due to TDA by the 20" day of the month  ,w Aoribune Tty 20
following the end of each calendar quarter. 3 July-September October 20
Example: Start date is August; the first report is 4" October-December  January 20

due on January 20.

Quarterly Progress Reports must be downloaded from the TDA website and must be completed using
Adobe software. Please contact TDA for assistance downloading this free software. Do not enter
dates manually. Use the drop boxes for entering dates.

Quarterly Progress Reports shall be submitted electronically to: QuarterlyReports@texasagriculture.gov.

Once a Project Completion Report has been submitted to TDA for a particular TXCDBG contract,
Quarterly Progress Reports are no longer required to be submitted.

A TxCDBG contract will be considered out of compliance for late or incomplete Quarterly Progress
Reports or other reports, unresolved programmatic issues, monitoring findings, and/or audit findings.
The contract shall remain out of compliance until all issues have been satisfactorily resolved. Non-
compliance could affect future funding for a locality and may result in holds of submitted draw
requests.

Note: Disaster Relief has its own quarterly report. See Form A104DR.

1.2.3 Four Month Call/Meeting

No later than four months after the contract start date, the grant recipient shall schedule a conference
call / meeting with all members of the Project Team to discuss the project requirements and potential
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project issues based on the Performance Statement (Exhibit A to the TxCDBG contract), such as
acquisition, special permitting, etc.

The “Project Team” participants must include the chief local elected official (or authorized
representative), project administrator, and project engineer. Administrative and engineering
consultants must be properly procured before being considered part of the Project Team.

The conference may take place no later than four months after the contract start date and may
occur during the pre-agreement period, so long as all necessary professional services and
administration providers have been procured or local staff has been assigned to administrative
and engineering tasks.

The Grant Recipient shall notify the assigned Contract Specialist of the date and time of the
conference at least one week prior to the call/meeting; the Contract Specialist may participate in
the conference at his/her discretion.

The date of the conference must be reported on the next Quarterly Progress Report and minutes
of the conference must be submitted to TDA within fourteen (14) days of the conference.

The Grant Recipient may request an exception to the conference requirement if the construction
contract has been executed within 4 months of the contract start date AND the construction
contract (base bid) substantially agrees with the TxCDBG Performance Statement

4-Month Conference Call Required Agenda Items
Review TxCDBG contract Performance Statement (Exhibit A) and Budget (Exhibit B):
Review TxCDBG contract Project Implementation Schedule (Exhibit C) milestone dates and early
progress toward these dates;
Review 12 Month Rule requirements (TxCDBG contract);
Identify the need for Acquisition of Real Property and review URA requirements (The Uniform Relocation
Assistance and Real Property Acquisition Policies Act of 1970 (Uniform Act); and
Identify and report potential project issues or delays.
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1.2.4 Technical Assistance for Contracts Behind Schedule

Grant Recipients submitting a Quarterly Report that indicates the project is more than three months
behind schedule shall:

o Complete Part Il of the Quarterly Report;

e Submit, with the Quarterly Report, a revised timeline for completion using the Exhibit C
milestones — the target dates identified for each milestone should allow the project to be
completed within the contract period to the extent feasible;

o At the discretion of parties to the TXCDBG grant contract, a conference call with the Project
Team may be requested with the assigned Contract Specialist, and any appropriate TDA
program area specialists to discuss the revised schedule (the Contract Specialist may
schedule an on-site technical assistance visit in lieu of a conference call).

e Approval will be given by the TDA contract specialist on the quarterly report sent back to them.

Grant Recipients submitting a Quarterly Report that indicates the project is more than three months
behind the revised schedule approved by TDA shall:

e Submit, with the Quarterly Report, a narrative Plan of Action including a brief description of the
project, identification of obstacles preventing progress, a summary of actions taken to reduce
delays, and actions planned to resolve those issues — all members of the Project Team must
sign the Plan of Action;

o Submit, with the Quarterly Report, a revised timeline for completion - all members of the
Project Team must sign the revised schedule;

o At TDA’s discretion, schedule an on-site technical assistance visit with the Project Team,
assigned Contract Specialist, TDA manager, and any appropriate TDA program area
specialists;

e Conduct monthly conference calls with the Project Team to discuss the project milestones.

Contracts that continue to fall behind schedule and do not meet the target dates established by the
Plan of Action timeline may be subject to termination and deobligation of funds. In very limited
circumstances, extension requests for such projects will be considered where extenuating
circumstances beyond the control of the Grant Recipient exist and the Grant Recipient demonstrates
diligent efforts to resolve the issues preventing progress on the projects.

1.2.5 Other Technical Assistance
TDA will provide technical assistance at the Grant Recipient’s request and as considered appropriate
by TxCDBG staff. Technical assistance may include:

e Email correspondence;

¢ Individual and conference phone calls; and/or on-site visits and meetings.

2015 TxCDBG Project Implementation Manual SECTION A - Chapter 1 Administration & Reporting Requirements 8






CHAPTER 10
CIVIL RIGHTS REQUIREMENTS

TABLE OF CONTENTS

Page
L SYNOPSIS. . 3
PART A. CIVIL RIGHTS REQUIREMENTS AT PROJECT START-UP (before TDA
approval Of firSt AraW) .........cooovieiieec e 3
PART B. CIVIL RIGHTS REQUIREMENTS AFTER PROJECT START-UP............... 6
I APPLICABLE REQUIREMENTS ... ..ottt e e 9
10.1 Citizen Participation Requirements ...........c.cooeiioiiiicoieeeeeeeeeee e 9
10.2 Civil RIghtS ProCeAUIES ..........ooiieiicieeeeeeee ettt 9
10.2.1 Equal Opportunity (EO) and Non-Discrimination Provisions ....................... 10
10.2.2 Section 3 REQUIrEMENTS ......ccoii i e e e eeeeees 11
10.2.3 Participation by Small, Minority, and Women-Owned Businesses .............. 13
10.2.4 EXCeSSIVE FOrce POIICY ... 14
10.2.5 Section 504 ReqQUIrEMENTS ........cccoiiiiiiiiiiii e 14
10.2.6 Affirmatively Furthering Fair HOUSING ...t 16
10.2.7 Limited English Proficiency (LEP) Standards...........ccccoeooeiiiiiiiiiiiieeeeeeeeee, 18
10.3 Monitoring of DiSCrMINALION ...........covveiiiiieceee e 19

2016 TxCDBG Project Implementation Manual Section A -Chapter 10 Civil Rights Requirements 09/01/2016 1 '






CHAPTER 10
CIVIL RIGHTS REQUIREMENTS

All grantees of Texas Community Development Block Grant (TxCDBG) funds are required to
demonstrate compliance with all State and Federal requirements to ensure equal opportunity
and access to all benefits derived from the TxCDBG Program.

These State and Federal requirements include:

e Taking steps to ensure that equal opportunities are afforded to all persons and that no
person shall be excluded or denied program benefits on the basis of race, color, religion,
sex, national origin, age, and/or disability.

e Taking steps to provide opportunities, to the greatest extent feasible, to low and very low
income (Section 3) residents and businesses in employment, training, and contracting
for construction contracts.

e Taking affirmative steps to assure minority, small business, and female-owned
businesses are informed of grant funded contracts.

e Prohibiting the use of Excessive Force against individuals engaged in non-violent Civil
Rights demonstrations.

¢ Prohibiting discrimination on the basis of disability.

Taking steps to Affirmatively Further Fair Housing (AFFH).

e Taking steps to assure meaningful access for persons with “Limited English Proficiency”

(LEP).

To assist with compliance of these regulations, this chapter is divided into two parts:

L. SYNOPSIS of Civil Rights — provides a detailed outline of the civil rights
responsibilities of the Grant Recipient and of any parties to a TxCDBG contract at
start-up and throughout the duration of the TxCDBG project. For more detail,
read Chapter 10 in its entirety.

II. APPLICABLE REQUIREMENTS - discusses Civil Rights responsibilities of the

Grant Recipient and of any parties to a TXCDBG contract in detail with
references to Federal and State rules and regulations.

Please read this chapter in its entirety in order to fully understand the requirements,
background and source for such requirements.
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. Synopsis

PART A. CIVIL RIGHTS REQUIREMENTS AT PROJECT START-UP
(before TDA approval of first draw)

Step 1 — Set up Civil Rights & Citizen Participation File

Set up file for documentation collection regarding civil rights: Equal Employment Opportunity;
Section 3 Economic Opportunity; Protection against Excessive Force; Section 504 Anti-
discrimination policy for disabled individuals; Affirmatively Furthering Fair Housing; Limited
English Proficiency; Outreach to utilize small (SBE), minority (MBE), and women-owned
businesses (WBE); and Citizen Participation.

Step 2 — Designate a Civil Rights Officer (CRO)
o CRO serves as the Grant Recipient's Section 504 Coordinator, Equal Opportunity
Officer, and Fair Housing Officer.

e Best Practice: CRO should be a local staff member.

o Submit Designation Form for Civil Rights Officer (CRO) (Form A1008) to TDA,; include
both name and title of designated officer.

Step 3 — Adopt policies and grievance procedures regarding Citizen Participation

o Prepare citizen participation plan that encourages citizen participation at all stages of the
community development project. (must satisfy the requirements of 24 CFR 570.486)

o Develop grievance procedures for citizens to submit complaints and grievances that
include a timely written response to complaints, within 15 days where practicable.
Provide citizens with the address, phone number and times for submitting complaints
and grievances, and provide timely written answers to written complaints and
grievances. (24 CFR 570.486) (See Sample Resolution Regarding Civil Rights Form
A1014 and Sample Citizen Participation Plan Form A1013)

Step 4 —_Adopt Policies and Pass Resolution/Proclamation/Ordinances regarding Civil
Rights

Grant Recipients should prepare and adopt written policies, plans, and/or
resolutions/proclamations/ordinances regarding the following:

¢ Non-discrimination/Equal Opportunity (EO) — Review existing local employment
policies and include the EO policy in your local government policy manual/handbook.
Ensure job postings and applications state that Grant Recipient or contractor is an Equal
Opportunity Employer (See Equal Opportunity Guidelines for Construction Contractors
Form A1001). Include an equal opportunity provision in all construction contracts
greater than $10,000. (See 41 CFR 60-1.4(b))
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e Section 3 Economic Opportunity (Section 3) — Adopt policy/plan based on the
requirements of Section 3 of the Housing and Urban Development Act of 1968, as
amended (see Sample Section 3 Policy Form A1002) and make available to the public.
For funding greater than $200,000, Sec. 3 goals apply (30% new hires, 10%
construction, 3% non-construction). For contractors/subcontractors, if contract greater
than $100,000, Sec. 3 applies. (See Sample Resolution Regarding Civil Rights Form
A1014 and Sample Section 3 Policy Form A1002) Pass Resolution on Section 3.

o Excessive force — Adopt a policy limiting the use of excessive force during non-violent
civil rights demonstration (see Sample Resolution Regarding Civil Rights Form A1014
and Sample Excessive Force Policy Form A1003). Pass Resolution prohibiting
Excessive Force.

e Section 504 of the Rehabilitation Act of 1973 (Section 504) — If Grant Recipient
employs 15 or more people, adopt a policy against discrimination on the basis of
disability and adopt written grievance procedures concerning Section 504. (See 24 CFR
8.53) Establish procedures for providing auxiliary aids to allow individuals with
disabilities to obtain information concerning the existence and location of CDBG
accessible services, activities and facilities. (See Sample Resolution Regarding Civil
Rights Form A1014 and Sample Section 504 Policy Against Discrimination based on
Handicap and Grievance Procedures Form A1004). Pass Resolution on Section 504.

o Affirmatively Furthering Fair Housing (AFFH) — Best Practice: Adopt a policy,
ordinance, or resolution based on the requirements of the Fair Housing Act to
affirmatively further fair housing choice for all seven protected classes (race, color,
religion, sex, disability, familial status, and national origin). Include in the policy a plan
for activities that will affirmatively further fair housing in the community (AFFH activities
are required by the TxCDBG contract). If a resolution is passed, plan at least one more
activity during the contract term which publicizes the effort to affirmatively further fair
housing, such as a fair housing booth or a through a public service announcement. See
also Step 10. (See Sample Resolution Regarding Civil Rights Form A1014 and Sample
Fair Housing Policy Form A1015; also see Sample Fair Housing Proclamation Form
A1007)

e Limited English Proficiency (LEP) Standards — Establish plan for determining if there
is a need for LEP services and, if applicable, how appropriate language assistance will
be given. Use American FactFinder which is found at http:/factfinder.census.gov to
determine need for LEP. Determine whether the size of the language group is more
than 5% or if it has more than 1,000 individuals. If yes, key documents such as Citizen
Participation notices and/or other notices need to be translated. (See Limited English
Proficiency Sample Plan Form A1010)

All required resolutions, ordinances, and policies regarding civil rights, equal
opportunity, and citizen participation contained within this chapter must be in effect
throughout the contract period. Prior to the release of funds for any TxCDBG contract,
Grant Recipients are required to submit a copy of the policies to TDA, adopted or
reaffirmed no more than two years prior to the contract start date, to ensure that such
policies are current.
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Best practice: Upon the award of any TXxCDBG contract, adopt or reaffirm by resolution
all required civil rights, equal opportunity, and citizen participation policies. Discuss
these policies during a city council or commissioner’s court meeting to ensure that both
local leadership and residents understand the policies.

Step 5 — Take Affirmative Steps

Towards Assisting Small Business Enterprise (SBE), Minority Business Enterprises
(MBE), and Women-Owned Businesses (WBE) - Take affirmative steps to ensure that small,
minority, and women owned businesses are included on all lists for contractors/service
providers. Solicit these businesses when issuing RFPs and RFQs and soliciting construction
bids. If appropriate and reasonable, divide project activities into small tasks to allow
participation. Utilize Minority Business Development Centers, SBA, and other state programs.
Provide bonding assistance.

Grant Recipients should email a copy of the solicitation advertisement to
MWBE @texasagriculture.gov so that SBE/MBE/WBE'’s can also be notified by TDA of such
opportunities. (See also Ch. 5).

Step 6 — Publish Citizen Participation and Civil Rights Notices

The Grant Recipient must give notice of and publish the following:

o Citizen Participation and Notice of Complaints Procedures — besides hearing
requirements, publish notice that makes citizens aware of the location and hours in
which they may obtain a copy of the grievance procedures and the address, phone
numbers, and times for citizens to file complaints and grievances. (See Sample Citizen
Participation Plan Form A1013);

¢ Section 504 — for Grant Recipients that employ 15 or more people, identify Grant
Recipient’s appointed Civil Rights Officer (CRO) by title and state, where appropriate,
“that the Grant Recipient does not discriminate in admissions or access to, or treatment
or employment in, its federally assisted programs and activities”. (See 24 CFR 8.54)
(Sample Notices Form A1005); and

o Affirmatively Furthering Fair Housing (AFFH) — publish a notice of a passed
Ordinance, Resolution, Proclamation or public service announcement. (Sample
Resolution Form A1014 and Sample Fair Housing Policy Form A1015; also Sample
Fair Housing Month Proclamation Form A1007).

Notice may be given one of three ways:

1. Publish in a newspaper of general circulation (full-page advertisement/tear sheet/
publisher's affidavit);

2. Post in public places (courthouse/city hall and in the location of target area

supported by affidavit during the term of the contract (Sample Affidavit of Posting
Form A1017)); or
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3. Post on Grant Recipient’s website during the term of the contract along with
posting at courthouse/city hall with affidavit.

A Grant Recipient that posts notices in a public place must acknowledge by affidavit the date
and place that the notice was posted. Grant Recipient must have evidence of this publication
(tear sheet/full-page advertisement/photo copy with publisher's identification and
date/publisher’'s affidavit) or affidavit (if public posting) (Form 1017) available for TDA
monitoring review. Grant recipient with website posting should also provide screen shots
of the posting.

Step 7 — Place in Bid Packets for Contractors

o Equal Opportunity (EO)- Insert EO certifications & EO Guidelines for Contractors (See
Equal Opportunity Guidelines for Construction Contractors Form A1001) into Bid Packets
o Section 3 — Provide adopted Section 3 policy in bid packets. Require bidders to certify
that a Contractor’s Section 3 Plan will be submitted if they are awarded the contract (See
Section 3 Policy sample Form A1002; Appendix F for a sample contractor’s plan) A
copy of the contractor’s executed Section 3 plan must be available for monitoring review.

Step 8 — Include in Construction Contracts between Grant Recipient and Contractor

o Section 3 Clause found in 24 CFR 135.38 (A-G). (See Chapter 5 for contract language)
o Equal Opportunity Clause found in 2 CFR Part 200 Appendix Il (C) for construction
contracts greater than $10,000 (See Chapter 5 for contract language)

PART B. CIVIL RIGHTS REQUIREMENTS AFTER PROJECT START-UP

Step 9 — Continue Complying with Civil Rights Responsibilities

e Be diligent and consistent in implementing the project’s civil rights responsibilities and be
ready to explain to local citizens the purpose and importance of the civil rights laws and
requirements.

e During the course of the contract, take action to ensure that no one is discriminated
against in receiving services and benefits from the TxCDBG project.

Step 10 — Take action to Affirmatively Further Fair Housing - Plan at least one activity within
the contract term to Affirmatively Further Fair Housing. (See Fair Housing Month Proclamation
Sample Form A1007 and list of activities provided in this chapter). This activity must be
completed prior to receiving TXCDBG funds.

Step 11 — Further Action and Reporting Requirements

CITIZEN PARTICIPATION
e Written Citizen Participation and Grievance procedure(s)
o Complaints, if any, and actions taken

EQUAL OPPORTUNITY
o Detail of Beneficiaries: Beneficiaries data by race, ethnicity and gender for each
TxCDBG contract (use American FactFinder for census information or survey)
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e Any and all handbooks, policies and procedures manuals, and resolutions or
ordinances regarding equal opportunity, as well as a review of any past cases alleging
discrimination against the Grant Recipient

e Provide any advertisement for employment, if available. Advertisements should
contain the language "equal employment opportunity employer" (or similar);

SECTION 3

e Written Section 3 Plan for Grant Recipient and all other parties under contract
including engineering firms, administration consultant, and construction contractors
(Sample Section 3 Policy, Form A1002). For Section 3, in addition to competitive
bidding provisions, take action for ensuring employment and economic opportunities “to
the greatest extent feasible” for low and very low income residents and businesses.
Notify Section 3 businesses and residents in writing of employment and business
opportunities. Document actions and results.

« If qualified Section 3 contractor/subcontractor must provide Grant Recipient with details
of contract including number of new hires, training opportunities, and identification of
Section 3 business (Prime Contractor — Section 3, Form A1012)

e Contractor Certification of Compliance with Section 3 or equivalent (found in Grant
Recipient’s and contractor’s contract agreement)

e Financial Interest Report (Form A503) — indicates each company'’s status as a Section
3 business concern

e Section 3 Annual Report (Form A1011) — annual report that indicates Section 3
compliance for the federal fiscal year. Submit a Form A1011 Section 3 Annual Report
with the 3rd Quarterly Progress Report, and with the Project Completion Report at
completion of project.

RESOLUTIONS

o All Resolution(s)/Proclamations/Ordinances passed regarding civil rights or
citizen participation, including, but not limited to, Section 3, Excessive Force, Section
504, and/or AFFH.

SECTION 504

e Section 504 Self-Evaluation (Form A1006) review.

o If Grant Recipient has more than 15 employees, written grievance procedures
regarding Section 504 (Form 1004, Sample Section 504 Policy Against Discrimination
based on Handicap and Grievance Procedures).

o If Grant Recipient has more than 15 employees, post grievance procedures (Form
1004): in newspaper advertisement (Sample Notices Form A1005)( tear sheet/full-page
advertisement/photo copy with publisher’s identification and date/publisher’s affidavit); in
public places (courthouse/city hall and location of target area supported by affidavit
(Sample Affidavit for Posting, Form A1017)); or, in courthouse/city hall supported by
affidavit (Sample Affidavit for Posting, Form A1017) and on Grant Recipient’s website
during the term of the contract.

FAIR HOUSING

o All Affirmatively Furthering Fair Housing (AFFH) records showing evidence of
activities to affirmatively further fair housing (Sample Fair Housing Policy Form A1015;
also Sample Fair Housing Month Proclamation Form A1007).

2016 TxCDBG Project Implementation Manual Section A -Chapter 10 Civil Rights Requirements 09/01/2016 7





MBE AND SECTION 3 STATUS
e Copies of Financial Interest Reports (Form A503) with MBE and Section 3
information.

LIMITED ENGLISH PROFICIENCY
e All records related to LEP including LEP plan and, if necessary, translations of vital
documents (Form A1010 Limited English Proficiency Sample Plan).
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Il APPLICABLE REQUIREMENTS

The following discussion details the civil rights requirements for Grant Recipients and parties to
TxCDBG contracts previously outlined in Part . SYNOPSIS above.

10.1 Citizen Participation Requirements

Citizen Participation Requirements

An important requirement of the TxXCDBG Program is that Grant Recipients must provide for and
encourage citizen participation — especially by low and moderately low income persons who live
in blighted or slum areas or areas served by the TxCDBG grant. (See Section 104(a) (2) of the
Housing and Community Development Act and 24 CFR 570.486). In order to participate in
CDBG funding, Grant Recipients must comply with the requirements set forth in 24 CFR
570.486.

Besides public hearing requirements, Grant Recipients must adopt a Citizen Participation Plan.
As part of this plan, procedures must include methods for encouraging citizen participation and
should provide citizens the address, phone number, and times for submitting complaints. The
written complaint procedures shall also provide for a timely written response to complaints and
grievances, within 15 working days where practicable.

After the execution of the TXCDBG contract, if any substantial change is requested to a CDBG-
funded project, the Grant Recipient must provide citizens with reasonable advance notice of and
opportunity to comment on the proposed change.

For a detailed discussion of Citizen Participation Requirements, see TxCDBG Application
Guide.

10.2 Civil Rights Procedures

TDA has established policies in order to ensure that Grant Recipients comply with federal equal
opportunity and housing regulations referenced earlier. TDA also requires some additional
procedures related to encouraging small and minority business participation in CDBG funded
contracts. Every resolution must be associated with a TxCDBG contract. All policies and/or
resolutions must be adopted or reaffirmed for every contract.

Civil Rights Officer (CRO)

The Grant Recipient must designate a Civil Rights Officer (CRO). The CRO will be responsible
for ensuring all requirements in this chapter are met and all documentation related to
compliance with this chapter’s requirements is submitted to TDA. Grant Recipient must submit
Designation Form for Civil Rights Officer (Form A1008), which provides the name and title of
the person designated, to TDA before any grant payments are made.

Best Practice: Grant Recipients are the ultimate responsible entity for the enforcement of the
Civil Rights Requirements. Therefore, the CRO should be a local staff member.
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Preparation of Plans and Policies regarding Civil Rights
A critical element of civil rights compliance is the preparation of plans and strategies for
inclusion of all persons, followed by documentation that the Grant Recipient completed the
actions described in the plans. The sections below describe the following required plans and/or
policies:
e Equal Opportunity/Non-discrimination
Section 3 Economic Opportunity policy (Section 3)
Excessive force clause
Participation by Minority, Small Business, and Women-owned Businesses
Section 504 of the Rehabilitation Act of 1974 (Section 504)
Affirmatively Furthering Fair Housing (AFFH)
Limited English Proficiency (LEP) Standards

Publication of Civil Rights Notices

With respect to Citizen Participation, Section 504, and AFFH, the Grant Recipient must publish
notices in a newspaper of general circulation or by public posting (supported by Affidavit of
Publication Sample Form A1017) regarding the rights and responsibilities associated with
federal grant funding received. Newspaper notices would be considered valid if published within
two years prior to the TxCDBG contract start date. This means that published notices could be
used for multiple TxCDBG projects with contract periods that occur consecutively.

For public postings, the Grant Recipient must publicize in one of three ways either: in
newspaper advertisement (Sample Notices Form A1005) (tear sheet/full-page
advertisement/photo copy with publisher’s identification and date/publisher’s affidavit); at both
the city hall/courthouse and at least one location within the target area, supported by affidavit; or
3.) in courthouse/city hall, supported by affidavit and on Grant Recipient’'s website during the
term of the contract. Grant recipient with website posting should also provide screen shots of
the posting.

10.2.1 Equal Opportunity (EO) and Non-Discrimination Provisions

Grant Recipients must take actions to ensure that no person or group is denied benefits such as
employment, training, housing, and contracts generated by the local CDBG activity on the basis
of race, color, religion, sex, national origin, age, or disability. (See Section 109 of Title | of the
Housing and Community Development Act (24 CFR 6); the Age Discrimination Act of 1975 (42
U.S.C. 6101-6107); and Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. 794)) For
federally assisted construction projects greater than $10,000, contractors may not discriminate
against any employee or applicant for employment because of race, color, religion, sex, sexual
orientation, gender identity, or national origin. (See 41 CFR 60-1.4(b) and Executive Order
13672 (expanded protected groups to include sexual orientation and gender identity))

o Review existing local employment policies and include the EO policy in your local
government policy manual/handbook

¢ Include equal opportunity employer notification in employment advertisements

¢ Include applicable equal opportunity provisions and certifications in the bid packets,
contracts, and subcontracts. These are included in the Sample Bid Package found in
Chapter 5: Procurement. Include the EO clause found in 2 CFR 200 Appendix Il in all
contracts and for construction contracts > $10,000 (See also 41 CFR 60-1.4(b)).
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e A list of guidelines for construction contractors (including subcontractors) regarding
equal opportunity is included as Sample Equal Opportunity Guidelines for Construction
Contractors Form A1001, which should be included in bid packets for TxCDBG
contracts. These guidelines should be discussed with the construction contractor during
the preconstruction conference.

10.2.2 Section 3 Requirements

In accordance with Section 3 of the Housing and Urban Development Act of 1968, as amended,
Grant Recipients using TxCDBG funding for housing construction or public construction are
required, to the greatest extent feasible, to provide training and employment opportunities to
lower income residents and contract opportunities to businesses in the project area. (See 24
CFR Part 135)

To verify whether a resident or business qualifies as a Section 3 entity, the Grant Recipient may
require the resident or business to complete and sign a Section 3 Resident Certification Form or
a Section 3 Business Certification Form.

Although Grant Recipients must comply with the State of Texas statutory requirements on
competitive bidding (“lowest and best bid”), the following steps must be taken regarding Section
3 compliance:

1. Prepare and make available to the public a written Section 3 Policy (see Sample Form
A1002);

2. Take affirmative steps to follow its Section 3 Policy and document those efforts; and

3. Include its Section 3 Policy in any packets for contracts on TXCDBG projects. Notify all
bidders that adherence to the Section 3 Policy and reporting efforts to comply will be
required for contracts and sub-contracts in excess of $100,000.

Grant Recipient Section 3 Responsibilities

If new employment, training, or contracting opportunities are created during the expenditure of
TxCDBG funding, the TxCDBG Grant Recipient (and their contractors or subcontractors, as
applicable) must take the following actions “to the greatest extent feasible” in addition to
compliance with State of Texas competitive bidding requirements and other related
requirements:

1) Notify Section 3 Residents and Businesses in writing about training and employment
opportunities generated by the TXCDBG-funded project. Prepare, make available to the
public, and follow a Section 3 Policy (see Form A1002 for a sample Section 3 Policy
plan);

2) Notify Section 3 Businesses in writing about the availability of contracting opportunities
generated by the TxCDBG-funded project. Prepare, make available to the public, and
follow a Section 3 Policy (see Form A1002 for a sample plan);

3) Notify potential contractors completing work on Section 3 covered projects of their
responsibilities in writing. Include Section 3 Policy in construction related bid packets
and require bidders to certify as part of the bid response that a Contractor’s Section 3
policy will be submitted if they are awarded the contract (see Appendix F for a sample
contractor’s plan);
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4) Incorporate the Section 3 clause (see 24 CFR 135.38 and TxCDBG contract, and
required contract provisions) into all solicitations and contracts greater than $100,000, as
well as all subcontracts of those contracts;

5) Facilitate the training and employment of Section 3 Residents and the awarding of
contracts to Section 3 Businesses;

6) Obtain Section 3 compliance reports from contractors and subcontractors as required
(Form A1012 Prime Contractor — Section 3; see Contractor’s Responsibilities below);

7) Refrain from entering into contracts with contractors that are in violation with the Section
3 regulations (if the Grant Recipient has been notified of such violations);

8) Document actions taken to comply with Section 3; and

9) Report Section 3 information as described below.

If no new employment, training, or contracting opportunities are created during the expenditure
of TxCDBG funding, the Grant Recipient must still adopt and implement a Section 3 Policy and
report Section 3 information as described below to confirm that Section 3 has not been
triggered.

Contractor Section 3 Responsibilities

For contracts that exceed $100,000, contractors and subcontractors whose contracts greater

than $100,000 must also comply with Section 3 goals and reporting requirements.

e The contractor must report all new employment, contracting, and training opportunities
directly related to the TxCDBG-funded project to the Grant Recipient using Form A1012
Sample Section 3 Policy or similar format.

e If a subcontract exceeds $100,000, the subcontractor must report to the prime contractor all
new employment, contracting, or training opportunities directly related to the TxCDBG
project; the prime must include the subcontractor’s information in its report to the Grant
Recipient.

Section 3 Reporting
The Grant Recipient must report Section 3 compliance in two ways:

e The Financial Interest Report (Form A503) - indicates each company’s status as a
Section 3 Business Concern and identifies contracts greater than $100,000 subject to
Section 3 requirements.

e The Section 3 Annual Report (Form A1011) - indicates Section 3 compliance for the
federal fiscal year. Contracting and employment opportunities reported on Form A1011
include:

o Opportunities created by the Grant Recipient and all contractors or subcontractors
with contracts that exceed $100,000; and

0 Persons hired and contracts executed during the federal fiscal year (October 1-
September 30) only (NOT cumulative); opportunities reported for one year may not
be repeated for the following year’s report).

Form A1011 must be submitted as an attachment to:
e The Quarterly Progress Report for the 3™ quarter of each year the contract is open (no
later than October 20™); and
e The Project Completion Report.

HUD Section 3 Goals
The following goals apply to TxCDBG contracts (See 24 CFR 135.30 and 24 CFR 570.487(d)):
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a) 30% of the total number of new hires directly related to the TxCDBG-funded project
should be Section 3 residents;

b) 10% of the total dollar amount of all construction contracts directly related to the
TxCDBG-funded project should be awarded to Section 3 businesses; and

c) 3% of the total dollar amount of all non-construction contracts directly related to the
TxCDBG-funded project should be awarded to Section 3 businesses.

The Grant Recipient will be considered in compliance with Section 3 requirements,
absent evidence to the contrary, if:
o The Grant Recipient reports on the Section 3 Annual Report that it has met the minimum
numerical goals above, or
e The Grant Recipient provides evidence that an appropriate Section 3 Policy was
adopted and implemented, regardless of the actual percentage of employment, training,
and contracting opportunities secured by Section 3 Residents or Businesses as reported
on the Section 3 Annual Report. If the numerical goals were not met, this evidence
must include an explanation of the reasons the goals were not met.

10.2.3 Participation by Small, Minority, and Women-Owned
Businesses

Grant Recipients are encouraged to affirmatively take action to utilize small (SBE), minority
(MBE) and women-owned businesses (WBE) whenever possible. Although Grant Recipients
are not directly responsible for meeting a specific minority business participation goal, TDA
reports to HUD on the levels of MBE and WBE hiring under all TxCDBG contracts. (See 2 CFR
200.321)

The following suggestions can be used to increase participation of small, minority and women
owned-businesses.

e Grant Recipients should email a copy of the solicitation advertisement to
MWBE @texasagriculture.gov so that SBE/MBE/WBE’s can also be notified by TDA of
such opportunities. (See also Ch. 5)

e Place qualified small, minority, and women owned firms on solicitation lists. The Texas
Comptroller of Public Accounts provides the Historically Underutilized Business (HUB)
Directory that includes small businesses that are minority and women-owned. The
directory and other information on HUB certification are available on the Texas
Comptroller's website.

e Utilize the Minority Business Development Centers (MBDCs) located throughout Texas.
The Minority Business Development Agency of the U.S. Department of Commerce funds
MBDCs. This network can assist in achieving local and state minority business goals by
providing relevant information, management assistance, technical assistance, program
outreach and brokerage services to minority firms. A listing of MBDCs can be found on
the internet at: http://www.mbda.gov.

e Solicit bids/services from small, minority and women-owned businesses whenever they
are potential sources.
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e Divide project activities into smaller tasks or services to allow participation by these
types of businesses, if economically feasible. Discuss with TXCDBG staff to avoid
violation of program rules with respect to small purchase procurement and awards to
best, most responsible bid.

e Provide direct bonding assistance to minority business enterprises in order to promote
their participation in the CDBG funded projects.

Note: Payment of bond premiums on behalf of such firms is an allowable expenditure
that can be paid for with CDBG funds only out of the general administration budget
category.

e Provide small, minority and women-owned businesses with information regarding the
Small Business Administration (SBA) Surety Bond Guarantee Program. This program
opens the bonding system to new, small, or financially marginal disadvantaged
construction contractors who are not able to obtain bonding through their own efforts, or
find it too costly in the standard market. Information on the program and local contact
information can be found on the SBA website.

Throughout the contract period, all Grant Recipients are required to submit data on their rates of
contracting with Section 3, small, women, and minority owned businesses. MBE and Section 3
information is reported on the Financial Interest Report (Form A503).

The Project Completion Report (Form A1200) requires all contracts previously reported to be
listed cumulatively with their final contract amounts.

10.2.4 Excessive Force Policy

In accordance with Section 104(1) of the Housing and Community Development Act, as
amended, Grant Recipients receiving TxCDBG funding must adopt an excessive force policy
that prohibits the use of excessive force against non-violent civil rights demonstrations. (See
also State’s Certification Requirements at 24 CFR 91.325(b)(6))

When Grant Recipients sign their contracts they certify that they will pass and enforce the
following policies:

e A policy prohibiting the use of excessive force by law enforcement agencies within its
jurisdiction against any individuals engaged in non-violent civil rights demonstrations;
and/or

e A policy of enforcing applicable State and local laws against physically barring entrance
to or exit from, a facility or location that is the subject of such non-violent civil rights
demonstrations within its jurisdiction. (See Sample Excessive Force Policy Form A1003).

10.2.5 Section 504 Requirements

Section 504 of the Rehabilitation Act of 1973 prohibits discrimination in federally assisted
programs on the basis of disability. Section 504 imposes requirements to ensure that qualified
individuals with disabilities have access to programs and activities that receive federal funds.
Grant Recipients must adhere to the following procedures. (See also 24 CFR 8.4(a)
implementing Section 504 of the Rehabilitation Act of 1973, as amended (29 USC 794)).
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Adoption of Grievance Procedures and Notice Requirements

Any Grant Recipient that employs 15 or more employees must adopt grievance procedures that
incorporate due process standards and allow for quick and prompt resolution of complaints
alleging any action prohibited by Section 504. (See 24 CFR 8.53) Grievance procedures are not
required to cover either applicants for employment or applicants for housing. See Form A1004
for sample grievance procedures Section 504 Policy Against Discrimination based on Handicap
and Grievance Procedure.

Notices

Any Grant Recipient that employs fifteen or more employees must notify all participants,
applicants and employees, including those with impaired vision or hearing, and unions, or
professional organizations holding collective bargaining or professional agreements with the
Grant Recipient that it does not discriminate on the basis of handicap in violation of Section 504.
The notice must identify the individual designated to coordinate its Section 504 compliance and
must state, where appropriate, that the Grant Recipient does not discriminate in admission or
access to, or treatment or employment in, its federally assisted programs.

Grant Recipients are required to either publish this notice in a newspaper of general
circulation in their community and have evidence of this publication available for
monitoring review (tear sheet/full-page advertisement/photo copy with publisher’s identification
and date/publisher’s affidavit) or publicly post this notice in the courthouse/city hall and the
target area (supported by affidavit — See Sample Affidavit of Posting Form A1017); or
publicly post this notice in the courthouse/city hall, supported by affidavit, and Grant
Recipient’s website. Newspaper notices would be considered valid if published within two
years prior to the TxCDBG contract start date. This means that published notices could be used
for multiple TXCDBG projects with contract periods that occur consecutively.

For public postings, the Grant Recipient must send a signed affidavit stating the date(s) of the
posting(s). (See 24 CFR 8.54)

The notification process must ensure that all individuals, including those with visual and hearing
impairments, are aware of the non-discrimination pledge.

Any recruitment or informational material published by the Grant Recipient must contain a
statement regarding the Grant Recipient's pledge not to discriminate on the basis of disability in
violation of 24 CFR Part 8.

Self-Evaluation

During the contract period, all Grant Recipients who are required to comply with Section 504
must complete a self-evaluation of their Section 504 compliance and keep it on file for
monitoring purposes. Grant Recipients that have completed a self-evaluation for a previous
TxCDBG contract may use their previous self-evaluation forms on file to meet this requirement if
all information remains accurate. During the self-evaluation process, the Grant Recipient must
consult with individuals with disabilities or organizations representing them. The self-evaluation
should include an examination of policies and practices relative to the 504 regulations. Any
policies and practices that do not meet the 504 requirements must be modified, and corrective
action taken to remedy any discrimination found. (See 24 CFR 8.51) A sample Section 504
Self-Evaluation Form is included as Form A1006.
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Communication

Grant Recipients should furnish appropriate auxiliary aids where necessary to allow an
individual with disabilities an equal opportunity to participate in all CDBG program activities.
Grant Recipients should implement procedures that allow individuals with disabilities to obtain
information concerning the existence and location of accessible services, activities and facilities.
Such procedures must ensure, to the maximum extent possible, that individuals with disabilities
receive the benefits and services of the program or activity receiving CDBG assistance.

Examples of auxiliary aids include
telecommunication devices for the deaf
(TDD), Text Telephone (TTY), the Texas | For telephone communications between hearing
Relay System (where a TDD is not feasible), | persons and TDD/TTY users, call these numbers
audio visual presentations,__qualified sign [ for 24-hour service:

language and oral interpreters, readers, or the | you have a TDD/TTY: 7-1-1 or 1-800-735-2989
use of taped and Braille materials, interpreters,
large-lettered notices, and posting notices ata | . o Rejay................. 1-800-735-2988
level readable by individuals in wheelchairs. ASCII Computer User . .......... 1-800-735-2991

Using the Texas Relay System

Accessible Facilities

For all publicly-funded construction, renovation, or modification to buildings or facilities (as
defined in Texas Administrative Code Title 16, Part 4, §68.10) in which construction is expected
to cost $50,000 or more, Grant Recipients are required to submit plans and specifications to the
Texas Department of Licensing and Regulation (TDLR) for review and approval. (Texas
Government Code, Chapter 469, Section 469.101) TDLR is responsible for ensuring that all
plans and specifications meet accessibility requirements in accordance with the Elimination of
Architectural Barriers provisions of Chapter 469 of the Texas Government Code. The TDLR
clearance requirement is included in the Special Conditions of all TxCDBG contracts that
include Public Facilities.

Employment

Grant Recipients should not use any practices that unreasonably limit employment opportunities
for individuals with disabilities. Grant Recipients must also reasonably accommodate the known
needs of employees and applicants with special needs. Examples include retrofitting
workstations to accommodate wheelchairs, and providing special computers for hearing and
sight challenged workers.

10.2.6 Affirmatively Furthering Fair Housing

Section 808(e) (5) of the Fair Housing Act 42 USC 3608(e) (5)) requires that HUD programs and
activities be administered in a manner affirmatively to further the policies of the Fair Housing
Act. In furtherance of this policy, Grant Recipients who receive TxCDBG funding must conduct
at least one activity during the contract period to affirmatively further fair housing.

Best practice: pass an ordinance/resolution/proclamation and conduct one fair housing activity.

All Grant Recipients are required to complete at least one fair housing activity in addition to a
resolution/proclamation, during the contract term.
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The Fair Housing Act provides for the protection of the following federally-protected classes:

Race and color;
Religion;

Sex;

Disability;

National origin; and
Familial status.

Suggested Ideas for Meeting the Fair Housing Activities Requirement

Conduct a community-wide housing analysis to determine impediments to fair housing
and implement actions to eliminate these impediments.

If the Grant Recipient is a city, pass a fair housing ordinance. It is important that the
ordinance include a penalty clause. Also, publicize the existence of such an ordinance
(e.g., newspaper advertisement, or fliers enclosed in utility bills). Grant Recipients
should consult with their county/city attorney or contact the applicable trade association
(Texas Municipal League) for a sample fair housing ordinance.

If the Grant Recipient is a county, adopt written fair housing policies and procedures that
are equivalent to a fair housing ordinance and publicize the existence of the
policies/procedures (e.g., newspaper advertisement). Grant Recipients should consult
with their county/city attorney or contact the applicable trade association (Texas
Association of Counties) for a sample fair housing policy.

Sponsor or fund fair housing counseling/referral services for owners and renters.

Have a written local complaint and monitoring process and notify the public of its
existence through newspaper advertisements, or through notices in utility statements.
Promote housing opportunities outside historically minority and/or low and moderate-
income neighborhoods.

Designate April or any other month as "Fair Housing Month" by Proclamation or
Resolution along with another sponsoring activity. (Another fair housing activity must
take place if this activity is chosen. See Note below.) See Form A1007 for a Sample
Fair Housing Proclamation.

Utilize local businesses and banking institutions to promote fair housing by displaying
fair housing posters.

Announce the Grant Recipient's support of fair housing by means of newspaper
advertisements, marquis displays, or public service announcements. See Form A1009
for a Sample Fair Housing Public Service Announcement.

Conduct free training workshops on fair housing laws to homebuyers, rental property
owners, and tenant organizations.

Sponsor a poster contest or essay writing contest at local schools to educate and
promote fair housing.

Review local zoning laws and procedures to determine whether they contribute to, or
detract from, fair housing choice.

Find ways to inform builders and architects as early as possible in the project design
phase, but certainly no later than the issuance of a building permit, of the need to comply
with the accessibility requirements of the Fair Housing Act.

NOTE: National Fair Housing Month is April of each year. However, Grant Recipients may
designate any month as Fair Housing Month at the local level. Designating April as "Fair
Housing Month" by proclamation must be accompanied by sponsoring another activity such
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as the ones listed above to support fair housing. A Sample Fair Housing Proclamation is
provided as Form A1007.

Fair Housing Activities Resource
HUD’s Fair Housing Website at http://www.hud.gov/groups/fairhousing.cfm contains a wealth of
information and tools for Grant Recipients to use in conducting fair housing activities.
Resources on the website include:
e A fair housing planning guide;
Fair Housing Brochures and logos;
Fair Housing Best Practices;
Contact information for fair housing advocacy organizations; and
Accessibility guidelines for housing units.

TDA recognizes that in order to conduct a fair housing activity the Grant Recipient will incur
costs. The Grant Recipient may elect to pay for fair housing activities and count the expenses
toward the local match requirement, or submit a reimbursement request for eligible and
reasonable costs to be paid by the TXCDBG grant under the General Administration line item.

Filing a Complaint Regarding Fair Housing in the State of Texas

The Texas Workforce Commission (TWC) is the entity responsible for enforcing the Fair
Housing Act in the State of Texas. Complaints can also be made directly to HUD. Citizens have
one year after an alleged violation to file a complaint. Complaints can be filed by email, fax,
phone call, hand delivery or mail:

Texas Workforce Commission
Civil Rights Division

1117 Trinity Street, Room 144-T
Austin, Texas 78701

(888) 452-4778 or (512) 463-2642
TTY: 512-371-7473

Fax: 512-463-2643
HousingComplaints@twec.state.tx.us

Download the TWC Complaint Form
(www.twc.state.tx.us).

10.2.7 Limited English Proficiency (LEP) Standards

Each Grant Recipient must take reasonable steps to provide meaningful access to federally
funded programs (grants) for all persons with Limited English Proficiency (LEP). Grant
recipients must establish a plan for determining if there is a need for LEP services within the
community and, if applicable, how appropriate language assistance will be given. LEP persons
are individuals who do not speak English as their primary language and who have a limited
ability to read, write, speak, or understand English.

Program activities which should be made accessible to LEP persons include:
e Public Notices and hearings regarding applications for grant funding, amendments to
project activities, and completion of grant-funded projects;
e Publications regarding environmental reviews, civil rights, and other program
requirements;
e Other program documents as needed.
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To determine the local need for LEP services, Grant Recipients may use the American
FactFinder which is found at http://factfinder.census.gov. Type in city/county; then on left side
of screen, choose ‘Origins and Language’; then ‘Selected Social Characteristics’ ; then scroll to
‘Language Spoken at Home’; and use the subcategory ‘Speaks English less than very well’.
Determine whether the size of any language group is more than 5% or if the language group
has more than 1,000 individuals. If yes, vital documents as may need to be translated. Vital
documents are those documents that ensure that an eligible LEP person can meaningfully have
access to the CDBG project. Thus, vital documents may include Citizen Participation notices
(e.g., complaint procedures, hearings notices), civil rights notices, and any other published
notice that may allow an eligible person with limited English proficiency to participate in
discussing proposed CDBG activities.

Language groups should not be aggregated together. If the FactFinder indicates that less than
5% of the community population speaks English less than very well, the Grant Recipient must
use its knowledge of the project beneficiaries to determine whether language assistance may
still be needed.

The U.S. Department of Justice has provided a "safe harbor" for Limited English Proficiency
("LEP") enforcement. A safe harbor is guidance that identifies actions that will be considered
strong evidence of compliance.

The table below sets forth safe harbors for written translations.

Recommended Provision of Written

Size of Language Group Language Assistance

1,000 or more in the eligible population in the Translated vital documents
market area or among current beneficiaries

More than 5% of the eligible population or Translated vital documents
beneficiaries and more than 50 in number

More than 5% of the eligible population or Translated written notice of right to receive
beneficiaries and 50 or less in number free oral interpretation of documents.
5% or less of the eligible population or No written translation is required.

beneficiaries and less than 1,000 in number

Use Form A1010 Limited English Proficiency Sample Plan to document plan and compliance
with LEP requirements. The LEP Plan should be signed by the Chief Elected Official or by the
Civil Rights Officer (CRO).

10.3 Monitoring of Discrimination

In the event that there has been a determination of discrimination against a Grant Recipient, the
Grant Recipient must develop a plan that identifies the effects of past discrimination and
specifies actions to overcome the identified effects. A determination of discrimination can be a
result of:
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e A compliance review conducted by HUD or by TDA.

e A discrimination complaint investigation carried out by the HUD Regional Fair Housing and
Equal Opportunity Office (FHEQ); or

¢ An employment discrimination complaint investigation conducted by the Equal Employment
Opportunity Commission.

TDA encourages the Grant Recipient to take affirmative action to address self-identified
instances of possible discrimination that is indicative of past discrimination. For example, if
Grant Recipient employment is not representative of the general population of the jurisdiction,
Grant Recipients are encouraged to design a program to affirmatively increase employment,
training, and promotion opportunities for members of the affected groups.

NOTE: Complaints of employment discrimination should be referred to:
Texas Workforce Commission, Civil Rights Division http://www.texasworkforce.org/
Equal Employment Opportunity Commission http://www.EEOC.gov/
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CHAPTER 12
CONTRACT CLOSEOUT

12.0 Introduction

The TxCDBG contract closeout process is designed to ensure that all CDBG activities are completed
and funds are expended in accordance with the contract, program rules, and state and federal
requirements. This means that any financial, administrative, and performance issues related to the
activities undertaken by the Grant Recipient have been resolved to the satisfaction of TDA and the
Grant Recipient. The closeout process also certifies that the persons to benefit from the activities
described in the contract Performance Statement are receiving service or a benefit from the use of the
new or improved facilities and activities.

The closeout process should begin when:

e All costs to be paid with TxCDBG funds have been expended and payment requests
submitted, with the exception of closeout costs (final administrative and audit costs), and
other costs approved in writing by TDA;

e The work described in the most recently approved Performance Statement has been
completed; and

e The Grant Recipient’s other responsibilities under its agreement with TDA have been met.

12.1 Final Public Hearing

Grant Recipients shall provide for and encourage citizen participation by holding a public hearing for
residents of the areas in which TxCDBG funds were used. The TxCDBG Contract and 24 CFR
570.486 require a Final Public Hearing regarding the activities completed under the TxCDBG contract.

TxCDBG Final Public Hearing requirements:

e Schedule the Hearing after the project is completed but prior to submitting the Project

Completion Report (PCR) to TDA:

o At alocation convenient to the contract beneficiaries;

0 On or after 5 p.m. on a weekday or on a Saturday or Sunday;

o Provide accommodation for citizens with disabilities;

0 Hearings should be conducted in a manner to meet the needs of non-English speaking
residents where a significant number of non-English speaking residents can be reasonably
expected to participate. The Grant Recipient should adhere to its LEP Plan (see Chapter
10).

e Provide notice of the Hearing to citizens:

o Publish a notice (or article) in the non-legal section of a newspaper with general circulation
in the Grant Recipient’s jurisdiction:
= Publish at least seventy-two (72) hours (3 days) prior to the scheduled hearing;
* Include the date, time, and location of the hearing and the topics to be considered; and
= |f appropriate, publish in both English and Spanish, or other appropriate language.

0 Post the notice prominently in public buildings and distribute to identified interested
community groups.
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e Document the Hearing and make the records available to the public as required by Texas
Government Code, Chapter 552. Required documentation includes the public hearing notice,
sign in sheet (with a list of attendees) and the minutes of the hearing. TDA only requires a
photocopy of the notice but the original newspaper tearsheet or a photocopy of the notice and
a publisher’s affidavit must be kept with the Grant Recipient’s local file for the public, TDA
monitors and other state or federal inspectors. In addition, a summary of public comment(s)
must be prepared for the Project Completion Report (PCR).

12.2 Closeout Report

The Project Completion Report (PCR) (Form A1200) must be submitted within sixty (60) calendar
days after the contract end date (i.e., the PCR due date). If all construction activities are completed
prior to the contract end date, then the PCR due date is sixty (60) calendar days after construction is
completed.

The PCR consists of four separate parts, described below. Instructions for completing each field are
imbedded within the form — hold the cursor over the field to read the instructions.

12.2.1 Part I. General Reports

Total Persons Benefitting:

Report the total number of beneficiaries and the number of low to moderate income beneficiaries for
the contract. Count each person only once, even if that person benefits from multiple activities. If the
total number of beneficiaries contained in the Performance Statement varies from the total number of
beneficiaries listed in the PCR, contact TDA for technical assistance.

Certificate of Expenditures (COE)
This section of the PCR documents financial status of the completed project, including both TxCDBG
funds and any other funds used for the project, listed by budget activity in the following columns:

. TxCDBG Budget: Funds allotted to each budget activity according to the TxCDBG Contract
Exhibit B, Budget, including all amendments and modifications.

« TxCDBG Funds Drawn To Date: Funds received from TxCDBG through approved Requests
for Payment. Pending Requests for Payment are NOT included in this amount.

. TxCDBG Reserved Funds: Costs that have been incurred but have not yet been reimbursed
by TDA. This amount includes Requests for Payment that have been submitted but not yet
approved, as well as requests that have not been submitted by the Grant Recipient. This
column may only by used if the PCR is submitted on or before the PCR due date.

« Unutilized Funds (Deob): Funds that will NOT be requested by the Grant Recipient, including
all funds not Drawn to Date or requested for Reserve. All funds included in this column will be
deobligated by TDA upon administrative completion of the contract and will be unavailable for
reimbursement.

« Local Contribution: All funds or in-kind contributions (Match) other than TxCDBG funds used to
complete the project. This amount divided by TXxCDBG funds expended (Drawn To Date +
Reserved Funds) must meet or exceed the percentage match commitment in the contract.

Note: No more than 16% of the combined TxCDBG grant funds expended for construction and
acquisition/relocation activities may be expended for administrative costs. Additionally, no more
than 25% of the combined TxCDBG grant funds expended for construction and
acquisition/relocation activities may be expended for engineering costs except in exceptional
cases. If the Grant Recipient deobligates funds from the contract during the closeout process, the
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administrative costs and the engineering costs charged to the grant will be reevaluated to ensure
that final costs are within 16% (administration) or 25% (engineering) of the actual construction and
acquisition/relocation grant funds utilized. (For more information, see Chapter 2).

TDA will deobligate all funds that are:
. lIdentified by the Grant Recipient in the Unutilized Funds (Deob) column; or
« Not requested for payment (i.e. no drawdown submitted to TDA) with appropriate
documentation within sixty (60) days after the contract end date or approved for extended
reserve (see table below).

In limited circumstances, TDA may allow funds to be reserved for more than sixty (60) days after the
contract end date. This extended reserve period must be requested by the Grant Recipient and
approved by TDA in writing, and will be formalized by TDA using its Exception Certificate of
Expenditures (Form A106) described in Chapter 1. Extended reserve may be approved in the
following cases:

« The TxCDBG contract is part of a project funded through multiple funding agencies, and the
TxCDBG-funded activities are complete while related activities are not yet complete;

. The TxCDBG contract is involved in litigation or other disputes regarding workmanship; or

« Other circumstances approved in writing by TxCDBG staff.

Costs that may be Reserved more than 60 Days after the Contract End Date

Costs Maximum Amount Reserved Deadline to Submit Request for Payment
Audit costs Cost of Single Audit reports if Contract End Date + Fiscal Year End + 9 months
required by TxCDBG (proportional) (costs for delinquent audit will not be reimbursed)
Other reserved Amount approved by TDA “Administratively Complete” letter from TDA + 30
costs approved days
on Form A106

Certifications
The chief elected official must sign the PCR, certifying that:

a) All activities undertaken with funds provided under the contract identified in this report have, to
the best of my knowledge, been carried out in accordance with the contract agreement;

b) ”By signing this report, | certify to the best of my knowledge and belief that the report is true,
complete, and accurate, and the expenditures, disbursements and cash receipts are for the
purposes and objectives set forth in the terms and conditions of the Federal award. | am aware
that any false, fictitious, or fraudulent information, or the omission of any material fact, may
subject me to criminal, civil or administrative penalties for fraud, false statements, false claims
or otherwise. (U.S. Code Title 18, Section 1001 and Title 31, Sections 3729-3730 and 3801-
3812)” (See also 2 CFR 200.415);

c) All records related to contractor activities are available for review;

d) TxCDBG funds were not used to reduce the level of local financial support for housing and
community development activities;

e) No attempt to recover any capital costs of public improvements assisted in whole or in part
with such funds by assessing any amount against properties owned and occupied by persons
of low and moderate income, including any fee charged or assessment made as a condition of
obtaining access to such public improvements unless (a) such funds are used to pay the
proportion of such fee or assessment that related to the capital costs of such public
improvements that are financed from revenue sources other than such funds; or (b) for
purposes of assessing any amount against properties owned and occupied by persons of
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moderate income, contractor certifies that it lacks sufficient funds under this contract to comply
with the requirements of clause (a);

The persons to benefit from the activities described in TxCDBG contract Exhibit A,
Performance Statement, are receiving service or a benefit from the use of the new or improved
facilities and activities; and

Proper provision has been made for the payment of all unpaid costs and unsettled third-party
claims and the State of Texas is under no obligation to make any further payment to the
recipient under the contract agreement in excess of the amount identified in the Certificate of
Expenditures table as "TxCDBG Reserved Funds”.

Civil Rights & Citizen Participation

This section of the PCR requires the Grant Recipient to certify by checking the appropriate boxes that
the following federal requirements, included in the TXCDBG contract and Chapter 10 of this manual,
were satisfied under this contract:

Equal Employment Opportunity Requirements;

Citizen Participation Requirements;

Section 3 Requirements;

Promotion of MBE, SBE, and WBE Participation requirements;
Excessive Force Policy requirements;

Section 504 Requirements;

Fair Housing Requirements and activities; and

Limited English Proficiency activities.

The Grant Recipient must also provide the following additional Information:

Fair Housing Activity — describe briefly the activity/activities completed during the contract
period to affirmatively further fair housing. A list of acceptable activities is provided in Chapter
10.

Final Public Hearing Comments — provide a summary of comments received during the final
public hearing, including a brief assessment of the citizen comment(s) and explanation of any
action taken in response to the comment(s).

Final Public Hearing Date — report the date of the final public hearing for the project.

Hearing Publication Date — report the date that the notice of the final public hearing was
published in a local newspaper. This date MUST be at least three (3) days prior to the date
that the hearing was held.

Work Completed Date — report the date that all construction or other project activities
(excluding administrative tasks) were completed. This date MUST be prior to the final public
hearing date.

Attachments
For each attachment, indicate whether the document is attached or not required.

Publication, Final Public Hearing — the publication may be submitted electronically by
scanning a photocopy of the notice.

Project Map - If the project includes construction activities, the Grant Recipient must attach a
project map showing the project as actually built.

Section 3 Annual Report (Form A1011) — the report based on the federal fiscal year must
include all employment, contracting, and training opportunities since the previous submittal.
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. Evidence of Benefit for work on private property- If the project includes work on private
property funded through grant or match funds, including water and sewer service connections,
the Grant Recipient must attach evidence that the households occupying those properties are
in fact receiving a benefit:

o List the name, address, number of beneficiaries, and income level of each household; and
o Documentation that beneficiaries are receiving services for such projects, such as:
= Copies of utility bills for all beneficiary households;
» Printout of accounts from utility billing system; and
= Other reasonable documentation approved by TDA - i.e., location of current
water/sewer source, copies of water/sewer bills from the provider (within 30 days),
photo of meter installed or of serial number on meter to compare to utility bill, updated
beneficiary information.

12.2.2 Part ll. Performance Report

Actual Accomplishments

This section of the PCR reports all work completed, organized by the activity. Engineering and
administration activities are not reported. The work reported must correspond to the project described
in the TXCDBG contract Performance Statement (Exhibit A) and be described in quantitative terms.
(If the Performance Statement describes a project item without using quantities, report the item as
lump sum with a quantity of one.)

If the current Performance Statement and actual accomplishments vary in quantities and/or number of
beneficiaries served, please contact the Contract Specialist for technical assistance. A contract
modification or amendment is generally required when quantities vary by more than 15% and in other
cases as appropriate. If _the completed project is significantly different from the Performance
Statement, the PCR will not be accepted until a contract amendment is requested and TDA’s
TxCDBG staff determines that the changes are acceptable. TDA is not obligated to reimburse
work that is not included in the Performance Statement (Exhibit A) of the TxCDBG contract.

The Grant Recipient must confirm that the work was performed in the
location(s) described in the most recently approved Performance
Statement. If work was performed in a different location, the Grant
Recipient must resolve this issue with TDA prior to submitting the PCR.

Performance measures
and beneficiary information
are reported for acquisition
activities only if CDBG
funds are used to acquire

HUD Performance Measures

This section of the PCR reports performance measures as required by
HUD (described in more detail in the Program Overview section of this
manual). Performance Measures must be reported separately for all
activities, excluding engineering, administration, and acquisition (if
incidental to the project).

For each activity, indicate the selection that best describes the activity.

Objective
(the purpose that the project supports)

1) Suitable Living Environment
2) Decent Housing
3) Economic Opportunity

1) Availability / Accessibility
2) Affordability
3) Sustainability

Outcome (the way that the project
supports the identified objective)
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Benefit Indicators (the type of benefit for each activity)

For each activity, use the dropdown menu to select both the Activity and the benefit associated
with that activity. For each Benefit Indicator, assign beneficiaries that benefitted from that activity.

Indicator Step 1 — Choose Activity

Example

Public Facility /
Infrastructure

physical improvements to local
facilities

water system improvements, first-time sewer
connections, community center construction

Public Service

services provided to residents

job training, child care, crime prevention
(very few Localities provide such services
with TXCDBG funds)

Indicator Step 2 — Choose Associated Benefit

Example

New Access

a new service or facility

first-time water service

Improved Access

improved access to an existing

a job training activity where previously, the
residents had to drive to another city to the

service or facility nearest job training center

improves an existing service or

No longer Substandard | facility such that it is no longer reconstruction of a road damaged by flooding

substandard

The Grant Recipient may assign beneficiaries to more than one indicator if appropriate. The total
beneficiaries for all indicators must equal the total beneficiaries for the activity.

Example: A water activity that benefits 50 persons may provide new access to 30 persons and
improved access to 20 persons.

Special Cateqgory (identifies certain activities reported to HUD for various purposes)

Select all applicable categories to describe the activity. If no categories apply, select “none”.

Colonia: A rural community or neighborhood located within 150 miles of the U.S.-Mexican
border that lacks adequate infrastructure and frequently also lacks other basic services.

Presidentially declared major disaster area: An area declared a major disaster under
Subchapter IV of the Robert T. Stafford Disaster Relief and Emergency Assistance Act.

Historic preservation area: An area designated for historic preservation by local, state, or
Federal officials.

Brownfield redevelopment area: An abandoned, idled, or underused property where expansion
or redevelopment is complicated by real or potential environmental contamination.

Displacement: Activity where any household, business, farm, or nonprofit organization moved
permanently from real property as a direct result of a CDBG-assisted rehabilitation, demolition,
or acquisition activity.

One for One Replacement Housing: The activity being assisted results in the conversion or
demolition of one or more dwelling units that must be replaced.

Rental Housing: Activity is tenant-based rental assistance.

Multi-Unit Housing: Activity involves two or more units per structure.

Revolving Loan Fund: Activity funded through a revolving loan fund with a set of accounts that
are independent of other program accounts.

2016 TxCDBG Project Implementation Manual SECTION A - Chapter 12 Contract Closeout 09/01/2016 7






Special Assessment: A public improvement activity for which a special assessment will be
levied.

Favored Activity: An economic development activity that is of important National interest.

Float Funded: An eligible activity carried out using CDBG funds that were also programmed
for one or more other activities at the time the funds were committed to the new activity.
Activities financed with float loans must generate sufficient program income within an
established time frame to enable the Grant Recipient to carry out the activities that were
initially programmed.

HUD Performance Measures (Housing activities only)

This section of the PCR reports additional performance measures related to housing activities and
appears on the form only if the appropriate box indicating Housing activities (other than water/sewer
connections) is marked. For additional information, see also Section C, Housing Rehabilitation, of this
manual.

Indicate the number of housing units completed for each category:

Units occupied by elderly: units occupied by one or more persons age 62 and over.

Units made accessible: units made accessible for the occupant through the removal of
architectural barriers. The unit does not need to be made fully accessible according to Section
504 standards to be considered accessible for this performance measure.

Units qualified as Energy Star: units which have been certified through inspection and
testing as meeting the Energy Star Qualified New Home Standard.

Units moved from substandard to standard: units that were substandard prior to the
rehabilitation and now meet HQS or local codes.

Units brought into compliance with lead safety rules (24 CFR Part 35): units made lead
safe (24 CFR Part 35). Do not count housing units that are free of lead-based paint (e.g., built
in 1978 or later, a lead-based paint inspection report shows no lead paint in the property), or
housing units where the rehabilitation work does not address all surfaces that could pose a
hazard (e.g., rehabilitation work less than $5,000 per unit).

If the housing rehabilitation activity is limited to one or more of the following, mark appropriate boxes:

Installing smoke detectors;

Installing security devices;

Performing emergency housing repairs;

Providing supplies and equipment for painting houses; and/or
Operating a Tool Lending Library.

HUD requires the following Lead Based Paint information for all housing rehabilitation project
closeouts:

Lead Based Paint Requirements. Indicate the number of housing units completed for each category:

Units constructed before 1978;

Units constructed in 1978 or later;

Units rehabilitated with less than $5,000 hard costs;

Units otherwise exempt, including:
o0 Units with 0 bedrooms;
0 Units occupied by elderly persons with no children under 6 living in the unit;
o0 Units free of lead based paint; and
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0 Units occupied fewer than 100 days per year.

Lead Based Paint Remediation. Indicate the number of housing units completed for each category
e Lead Safe Work Practices — used for units rehabilitated with hard costs less than or equal to
$5,000;
e Interim Controls or Standard Practices — used for units rehabilitated with hard costs between
$5,000 and $25,000; and
e Abatement — used for units rehabilitated with hard costs greater than $25,000.

12.2.3 Part lll. Beneficiary Report

Click the appropriate buttons to create Beneficiary Detail Reports. A new report will appear on
the next page each time a button is clicked.
o Click "Activities on Public Property" for activities that occurred only on public property,
including public easements. Creates Part Ili(a).
o Click "Activities on Private Property" for activities that occurred on private property. Creates

Part Ili(b).
Note: If a subset of the
If multiple activities benefit exactly the same group of persons, the | beneficiaries of one activity
detailed beneficiary information may be reported once for the group of | also benefit from a different
activities in order to minimize the length of the report. Indicate all | activity, —the = subset is

activities to which the report applies at the top of the report. separate group that must be
reported separately.

Add as many Beneficiary Detail Reports as necessary to describe all activities included in the
TxCDBG Contract, Performance Statement (Exhibit A) (excluding engineering, administration, and
acquisition if incidental to the project).

Beneficiary Detail Report

Complete Beneficiary Detail Reports for all activities in the Performance Statement of the TxCDBG
Contract (excluding engineering, administration, and acquisition if incidental to the project). The total
number of persons benefitting, and the number of households benefitting if applicable, must equal the
total beneficiaries or households for the activity in the Performance Statement.

Part lli(a) Beneficiary Detail Report — Activities on Public Property — report all beneficiaries for the
group of activities according to gender, race, ethnicity, and income level.

Part 1ll(b) Beneficiary Detail Report — Activities on Private Property — report all information required by
Part lli(a) for persons benefitting, as well as similar information for each household receiving a benefit.
« Gender, race, and ethnicity information must be reported for the person designated as the
“head of household” for each residence.
« Household income level is reported separately for owner-occupied and renter-occupied
households; if information is not available, the household is presumed to be owner-occupied.

If the number of beneficiaries or homes actually served varies from the number of beneficiaries
required by the most recently approved Performance Statement, the Grant Recipient must contact the
Contract Specialist for technical assistance regarding a Performance Statement amendment.

12.2.4 Part IV. Final Financial Interest Report (FIR)

The Grant Recipient must report final procurement information for all contracts executed under the
TxCDBG contract, including professional services/administration services providers, construction
contractors and sub-contractors, and suppliers, with contracts of $2,000 or more. The contract
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amount reported should include any change orders. Check the appropriate box to report subcontracts
valued at $2,000 or more under the prime contractor.

Financial interests below $2,000 (Micro-purchases) should be disclosed through invoices for
grant/match funding — no separate disclosure required.

All contracts and subcontracts included in this report should previously have been reported on a
Financial Interest Report (Form A503). If the information previously reported was incomplete or if
information other than the contract amount has been modified, the Grant Recipient must submit
revised reports prior to submitting the PCR.

12.3 Acceptance of the Closeout Report

Once the PCR is submitted, TxCDBG staff will review the report for accuracy and completeness.
¢ Incomplete reports will not be accepted and will be returned to the Grant Recipient.
e Grant Recipients will be notified of minor deficiencies and should correct such deficiencies

\gl(t:gn ?:ete.n Ciaéls of that ngtl?le: . inf " All fields of the PCR are required!
. s that include serious deficiencies or information Incomplete reports will not be
that does not reflect the Performance Statement accepted.

and/or Budget will not be accepted and will be

returned to the Grant Recipient.
Submit electronic copies to:

Scanned versions of the signed PCR may be emailed to closeouts@texasagriculture.gov
TDA; an acceptable complete PCR, including all required Subject line: Grant Recipient name,
attachments, will be considered “received” on the date the Contract No., Contract Specialist Name
email is received by TDA. If submitting hardcopy PCRs, send to:
TDA

. Office of Rural Affairs — CDBG
Delinquent Closeouts P.O. Box 12847
Late submittal of closeouts may affect a Grant Recipient’s Austin, Texas 78711

current or future TxCDBG funding.
o Requests for Payment on all open contracts may be held until an acceptable PCR is received.
¢ New awards may be placed on hold until an acceptable PCR is received, and the award may
be withdrawn if the delinquencies are not resolved within 90 days of the award announcement.
o Continual unsatisfactory performance and delays in submitting closeout documents may be
considered evidence of a lack of administrative capacity for future TxCDBG funding.

If the Grant Recipient is unable to complete the PCR in a timely manner due to disputed construction
work, litigation, participation of other funding agencies in a large scale or phased project, or other
serious circumstance beyond the control of the Grant Recipient that prevents contract closeout, the
Grant Recipient may request an exception to the PCR due date in writing. TDA will respond to all
such requests in writing. If an exception is granted:

o A new PCR due date will be established for the contract;

The Grant Recipient must provide quarterly reports until the PCR is submitted and accepted;

o The Grant Recipient must still meet all thresholds and other requirements to apply for future
TxCDBG funding - the Exception Certificate of Expenditure (Form A106) may be used to
document compliance with the 24-Month threshold as described in Chapter 1; and

¢ Another exception may be requested if the situation is not resolved by the new PCR due date.

A revised PCR submission date is NOT an extension of the contract period; costs incurred after the
contract end date are not eligible for reimbursement.
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Contract Closeout
The contract closeout process involves three separate actions:

1) The Grant Recipient submits the PCR, certifying that the
project is complete and all requirements have been met.

2) TDA’s TxCDBG monitoring staff issues a letter stating that

The contract is not
considered “closed”
until all three steps
have been completed.

the project is Administratively Closed as described in

Chapter 13: Monitoring. This status allows TDA’s TxCDBG staff to release any reserved

administration funds (other than those reserved for audit costs).

3) TDA’s TxCDBG audit staff issues an Audit Closeout letter, stating that all required audit
reports related to the project have been submitted and accepted. Once this letter is issued,
funds reserved for audit costs may be released; however, any other reserved funds must be

held until the contract is Administratively Complete.

Note: Contract closeout does not begin the record retention period for the contract. Please see
Program Overview in this Manual for further information on record retention requirements.
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CHAPTER 14
AUDIT REQUIREMENTS

14.0 Introduction

This chapter presents federal audit requirements set forth by Title 31, Chapter 75 of the United States
Code. TDA holds each Grant Recipient responsible for all funds expended and may be required to
undergo a Single or Program Specific Audit under federal guidelines found at 2 CFR 200.501-.520.

14.1 Types of Audits

The type of audit required is based on the total federal or total state financial assistance expended by
the Grant Recipient in any given fiscal year and/or number of federal or state programs involved.
Currently, any government or nonprofit entity that expends $750,000 or more in total federal or state
awards within the Grant Recipient’s fiscal year must have a Single Audit or a Program Specific Audit
conducted for that year. See 2 CFR 200.501.

14.1.1 Program Specific Audit

A program specific audit is an audit of one federal program, such as CDBG, or one state program. A
program-specific audit is allowed when the recipient or sub-recipient expends $750,000 or more in
total federal or total state assistance under only one federal or one state program and the federal or
state program laws, regulations or grant agreements do not require a Single Audit of the Grant
Recipient. Note that the increased threshold of $750,000 applies to audits of fiscal years beginning on
December 26, 2014, or later (see also section 14.2).

14.1.2 Single Audit (SA)
A Single Audit (SA) is an audit of:
¢ The Grant Recipient’s entire financial statements referred to as a financial statement audit or
Comprehensive Annual Financial Report (CAFR), and
o Federal or state awards, from all applicable federal or state programs, referred to as the
Single Audit Supplemental Reports (SAS). These reports include the Schedule of
Expenditures of Federal and State Awards (SEFA).

A Single Audit is required when a Grant Recipient expends $750,000 or more during the fiscal year in
federal or state awards. (See below)

14.1.3 Annual Financial Statement Audit

An Annual Financial Statement audit is required for all municipalities and counties by the Local
Government Code. All Grant Recipients should be in compliance with these requirements; TDA
requires that the Grant Recipient submit the most recent fiscal year audit report (per Chapter 2, “that
ended at least nine months prior to the contract date”) at the time of application, or at any time that
TDA deems it necessary to review the Grant Recipient's financial capacity. This state audit
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requirement is separate from the federal Single Audit requirements. See Chapter 2 for additional
information.

14.2 Conducting the Audit & Preparing the Report

The Audit Certification Packet (Form A1401) consists of the following four pages:
1. Audit Certification Form (ACF)(pg.1);
2. Audit Requirements (pg.2);
3. SA (Single Audit) Submission Checklist (pg.3); and
4. CPA Contact Information (pg.4).

Step 1 Submit Audit Certification Form

Within 60 days after the end of each fiscal year, each Grant Recipient with a TxCDBG contract that
was open at any point during the fiscal year must submit an Audit Certification Form (ACF) which is
included in the Audit Certification Packet (Form A1401, pg. 1).

The Catalog of Federal Domestic Assistance (CFDA) number to be used on the ACF for TxCDBG
contracts is 14.228.

The ACF must be completed by the Grant Recipient’s Certifying Officer, designee, or certified public
accountant firm and signed off as to its accuracy and completeness. Administrative consultants are
not eligible Certifying Officers. The ACF may be e-mailed, mailed, faxed, or submitted online through
TDA’s website.

New Single Audit threshold of $750,000 for fiscal years beginning on or after December 26, 2014, or
stated another way for FYE on or after December 25, 2015:

e If the Grant Recipient expended less than $750,000 a year in federal or state awards:
0 no Single Audit is required to be submitted to TDA for that year; and
o the ACF must list all open contracts (TxCDBG program and others) and corresponding
expenditures (not draws) for the fiscal year.
o0 No further action is required for the reported fiscal year unless additional information is
requested by TDA staff.

e If the Grant Recipient expended $750,000 or more a year in federal or state awards, a Single
Audit is required to be submitted. Continue to Step 2.

NOTE: Even if a Grant Recipient is exempt from the Single Audit requirements for a particular fiscal

year, records must be available for review or audit by appropriate officials of the federal agency, TDA,
and the General Accounting Office (GAO).

Step 2 Procure an Auditor

State law requires all communities to have an audit annually. However, when a single audit is
required, the audit must be conducted by a Certified Public Accountant (CPA) who has a current
license issued by the Texas State Board of Public Accountancy.

e The CPA must meet all of the general standards concerning qualifications, independence, due
professional care and quality control as required by Generally Accepted Government
Auditing Standards, 2011 Revision, Chapter 3, GAO-12-331G, including the requirements
for continuing professional education and external peer reviews.
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e Soliciting and contracting for professional auditing services are subject to all federal/state
procurement requirements as discussed in Chapter 5: Procurement of this manual. (A
Sample Request for Proposal for Audit Services is Form A1402.)

Step 3 Review Financial Documents

The CPA must complete the SA (Single Audit) Report Submission Checklist which is included in the
Audit Certification Packet (Form A1401, pg. 3), a checklist of reports and schedules required to be
submitted that may also serve as a guide to the CPA and Grant Recipient. The checklist must be
submitted to TDA along with the required audit reports.

Primary objectives of the Audit are:

Financial and Administrative Compliance

o To determine that the Grant Recipient has implemented and utilized appropriate financial and
administrative systems and controls to effectively discharge management responsibilities and
to accomplish program objectives;

o To determine that the Grant Recipient is in compliance with applicable uniform administrative
requirements;

e To determine if the financial statements are fairly presented in accordance with generally
accepted accounting principles;

¢ To determine that the Grant Recipient is in compliance with cost principles;

Contract Compliance

¢ To determine that the Grant Recipient has complied with contract agreement requirements
and with applicable state and federal laws, rules and regulations; and

e To determine whether the financial information and/or reports submitted to TDA - including
annual ACFs, financial status reports (i.e., the Certificate of Completion, Project Completion
Reports, etc.), and claims for reimbursements - contain accurate, reliable and complete
financial data and are presented in accordance with the terms of the TxCDBG Contract.

Contract Compliance

General compliance requirements include political activities, Davis-Bacon Act, civil rights, cash
management, relocation assistance, real property acquisition, and federal financial reports. Specific
compliance requirements include types of service, eligibility, matching, reporting requirements and
any special provisions of the contract.

Internal Accounting Controls Compliance. Reports on the study and evaluation of internal
accounting controls should contain a review of those controls designed to provide reasonable
assurance that federal or state programs are being managed in compliance with applicable laws
and regulations. Control deficiencies, significant deficiencies, and/or material weaknesses
identified as a result of the evaluation should include recommendations to correct noted
deficiencies in financial management and/or administrative controls. Management letters
referenced and Grant Recipient's responses and planned corrective action to resolve the findings
noted must also be submitted.

Statement of Assurance. The auditor's reports on compliance should contain statements of
assurance with respect to compliance with contracts, laws, and regulations pertaining to financial
reports and claims for advances and reimbursements and a summary of all instances of
noncompliance or a statement if there are no findings.
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Step 4 Prepare Opinion and Findings

The CPA must provide an opinion on the audit. TDA will not accept the submission of any audits
containing a disclaimer of opinion from the CPA for the overall financial statement audit. If separate
opinions are issued for various subsets of financial records, any subset that includes TxCDBG funds
AND the general financial statement audit must include an auditor’s opinion. TDA may request
additional information or place programmatic restrictions on current or future grant funds based on the
type of opinion issued.

Findings and Recommendations
All audit findings and recommendations, in either the financial or compliance areas, should be fully
addressed by the CPA firm with the Grant Recipient at the exit conference. This provides:
¢ the Grant Recipient with advance information to initiate corrective action prior to receipt of the
final audit report; and
¢ the auditor an opportunity to obtain additional information, explanations, or comments from the
Grant Recipient which may have a bearing on the auditor's conclusions and should be
incorporated in the audit report, if applicable.

Step 5 Submit Single Audit Package

If the $750,000 expenditure threshold is met or exceeded, the Single Audit Package should be
submitted to TDA within 9 months after the end of the grant recipient’s FYE.

The Grant Recipient must submit:
e Single Audit Report Submission Checklist (Form A1401, pg. 3);

e The Single Audit report:

0 General purpose financial statements including applicable schedules, notes and opinion;

0 Management’s Discussion and Analysis of financial activities including financial highlights,
overview of the financial statements and government-wide financial analysis as
recommended by GASB #34;

o0 Single Audit Supplemental Reports based on revisions to 2 CFR 200.501-.520, the
Uniform Grant Management Standards (UGMS), and the Texas Single Audit Circular,
including:

= The Schedule of Expenditures of Federal (and/or State) Awards (with the

appropriate opinion, and notes to this schedule) which must:

¢ Include the appropriate federal and pass-through grantor,

¢ Identify each program under which the Grant Recipient had expended federal
(or state) funds either directly or passed through a state agency, and

e Include the contract or grant number, award amount, Catalog of Federal
Domestic Assistance (CFDA) number (i.e. 14.228 see above), total amount
expended per program, and total amount expended per federal funding source.

o Note: Expenditures, while similar, are not the same as draws. In general,
expenditures are the actual money spent by the Grant Recipient during the
fiscal year, whereas draws represent the amounts that have been reimbursed
to the Grant Recipient for eligible expenditures. For the Single Audit Report,
only include recognized expenditures for that fiscal year based on the Grant
Recipient’s financial accounting system.
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= The Schedule of Findings and Questioned Costs including Corrective Action Plan
(CAP) which states timeline and person responsible for corrective action; and
= The reports on internal controls and compliance.

¢ The management letter issued by the CPA firm, if applicable; and

¢ The Grant Recipient’s response to each finding listed in the management letter issued by the
CPA firm.

These documents must be submitted to TDA within thirty days of final presentation of the report by
the CPA firm to the Grant Recipient, but no later than nine months after the end of the Grant
Recipient's fiscal year. A copy of the Single Audit report must also be available for public inspection
within thirty days of its completion. In addition to submission of the Single Audit Package to TDA, the
auditee must complete and submit the Data Collection Form (Form SF-SAC) to the Federal Audit
Clearinghouse (FAC).

Accepted Practices Statement

Each audit should indicate that the audit was done in accordance with generally accepted
government auditing standards. It should express an opinion as to whether the financial statements
are fairly presented in accordance with generally accepted accounting principles and state the nature
of any qualifications.

Step 6 Retain Audit Work Papers

Audit work papers must be retained for a period of three years from the date of submission of Form
SF-SAC to the FAC. Audit work papers are subject to review by the U.S. Departments of Labor and
Housing and Urban Development, GAO, TDA, and the State Auditor's Office.

Note: This requirement to retain documentation applies to the work papers of the auditor only.

TxCDBG contract records, including any audit reports documenting TXCDBG expenditures, must be
retained as described in the TXCDBG contract and Program Overview section of this manual.

14.3 Audit Tracking & Resolution

Audit resolution is the process by which the State:
¢ Resolves questioned costs by either allowing or disallowing such costs; and
e Reviews and approves action proposed by the Grant Recipient to correct administrative
findings and/or deficiencies.

14.3.1 Single Audit Review

TDA staff will issue a management decision upon the review of the Single Audit package and will
either notify the Grant Recipient that the audit has been accepted, subject to the HUD review and
approval, or issue a resolution letter requesting a response to administrative findings and/or
deficiencies as well as any questioned costs.

Audit Resolution

Audit review findings will address four specific areas:
1) Financial deficiencies that identify weaknesses in accounting systems or internal controls;
2) Program deficiencies which identify weaknesses in program operations or controls;

2016 TxCDBG Project Implementation Manual SECTION A - Chapter 14 Audit Requirements 09/01/2016 6





3) Cited instances of noncompliance with applicable laws and regulations; and

4) Cited instances of concern within the Management Letter involving either contract(s) directly,
or as Grant Recipient cross-cutting concerns that could have an ultimate impact on the
contract(s).

The Grant Recipient's response must be submitted to TDA within thirty (30) days of the date of the
resolution letter. If the response is acceptable, the Grant Recipient will be notified in writing that the
audit report is accepted, subject to the federal funding agency’s (HUD) review and approval.

o If a partial or incomplete response is received, TDA will request additional documentation for
further review, or will request repayment of grant funds, based on a determination to
o0 Allow or disallow the questioned costs; and
0 Accept or reject responses to administrative findings.

o If a written response is not submitted within 30 days of the resolution letter, the Grant
Recipient is considered in non-compliance, which places all current TXCDBG contracts and
pending awards on hold. TDA will send a second resolution letter, giving the Grant Recipient
an additional fifteen (15) days to respond.

o Grant Recipients that do not respond to the first two resolution letters within the time period
allowed will be in non-compliance and considered delinquent. TDA will then send a third
“Final Demand” letter. If the Grant Recipient does not respond to the Final Demand letter
within fifteen (15) days, sanctions will be imposed by program management.

Findings and Determinations
Determinations, sent to the Grant Recipient after receipt of response to resolution correspondence,
will include:
o A summary of the matter in controversy;
e Those costs allowed or disallowed and the reason for the determinations based on
requirements of the Act, regulations and contract terms;
o Necessary corrective action required for the Grant Recipient to achieve compliance;
Acceptance or rejection of any corrective actions taken and the reasons for such action;
o A request for additional documentation to satisfactorily respond to findings, or a request for
refund;
e Specific time frame to submit additional documentation; and
Sanctions may be taken if corrective actions are not performed and/or documentation is not
provided.

To ensure that corrective actions are taken by the Grant Recipient to resolve all weaknesses noted in
administrative findings, TDA will require the Grant Recipient to submit a corrective action plan for
review and approval.

A Grant Recipient will not be considered in compliance with the TXxCDBG program until all issues are
adequately addressed and considered acceptable by TDA.

14.3.2 Sanctions for Delinquent Single Audit Requirements

Grant Recipients are required to comply with all single audit requirements, including timely
submission of ACFs. Failure to meet single audit requirements will result in the following sanctions
until the Grant Recipient meets all audit requirements:
o all existing TXCDBG contract amendment and drawdown requests will be placed on hold;
e any TxCDBG contracts awarded but not yet executed will be placed on hold, and new awards
may be withheld;
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¢ eligibility to submit an application for future funding will be restricted in accordance with the
current Action Plan; and
e Unresolved delinquencies may ultimately be reviewed by the Attorney General's Office.

Regaining program eligibility when an audit cannot be completed

A Grant Recipient that has been delinquent in meeting single audit requirements by failing to submit
an acceptable Single Audit Package or ACF is ineligible to receive any TxCDBG funds until the
requirements are met, or for a period of five years beginning on the date the audit was due. If more
than one audit is delinquent, the five-year ineligibility period begins on the due date of the most recent
delinquent audit.

After the five-year ineligibility period expires, TDA may, in its sole discretion, determine that the Grant
Recipient is eligible to apply for and receive TxCDBG funding, provided the Grant Recipient submits
the following:

1. A certified, written explanation from the chief elected official that outlines the events that led to
the Grant Recipient's inability to meet audit requirements, including any extenuating
circumstances or force majeure that contributed to the failure. Inability to pay for a single audit
will not constitute an extenuating circumstance.

2. Documentation of the Grant Recipient's ability to meet future audit requirements, including
the submission of annual audits conducted by a certified public accounting (CPA) firm or CPA
for the most recent, consecutive 3 years.

3. Documentation that the Grant Recipient has retained a CPA firm or CPA with the expertise to
assist the Grant Recipient with meeting single audit and ACF requirements.

The single audit submission requirement is not waived.

If the Grant Recipient is able to submit the single audit at a later time after becoming re-eligible to
receive TxXCDBG funding, it must immediately submit the single audit to TDA.

14.3.3 Audit Costs

A Grant Recipient may request reimbursement of audit costs from grant administrative funds if:

¢ the threshold for requiring a Single Audit has been triggered through expenditures of federal
funds (the costs of audits triggered by state funds are not eligible for audit cost reimbursement
nor eligible as matching funds); and

e the audit is submitted in compliance with this chapter. Audit fees for delinquent audits are
not eligible for reimbursement.

The percentage of costs charged to TDA for a Single Audit shall not exceed the percentage of
TxCDBG expended funds to total expended grant funds from any agency during the fiscal year. This
percentage is applied to the Single Audit portion of the Total Audit Cost.

Total Audit Costs = Basic Audit cost + Single Audit cost
CDBG % share = CDBG Expended Dollars + Total Federal Expended Dollars
CDBG Allowable Costs = Single Audit cost x CDBG % Share

When submitting a request for audit fees, the Grant Recipient shall submit an invoice that clearly
shows the total cost of the Single Audit portion and the corresponding prorated charge per funding
source. However, the Grant Recipient may request reimbursement for a higher percentage of the
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audit fees if appropriate documentation demonstrates a higher actual cost due to compliance testing
or other factors.

If a contract has expired, a request for reimbursement of audit costs must be made in accordance

with all provisions of Chapter 12: Contract Closeout and the reserved funds for audit costs must be
noted on the PCR, in order to be eligible for reimbursement under any TxCDBG contract.
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14.4 Laws & Requlations

The Single Audit Act
The Act generally requires an annual, organization-wide audit of all state and local governments
receiving federal or state funds. It requires that the audit be conducted in accordance with
Government Auditing Standards issued by the Comptroller General of the United States. These
standards relate to the scope and quality of audit effort and to the characteristics of professional and
meaningful audit reports.

2 CFR Part 200, Subpart F and the Texas Single Audit Circular

Uniform Audit Requirements issued by OMB for federal awards, formerly found in OMB Circular A-
133 were revised and codified in Title 2, Part 200, Subpart F, of the Code of Federal Regulations.
The regulation requires that each local government expending $750,000 or more of federal or state
assistance for fiscal years starting on December 26, 2014, or later (or for FYE ending on or after
December 25, 2015) conduct a single audit. The regulation defines requirements pursuant to the
Single Audit Act.

Additional Relevant Documents
o Generally Accepted Government Auditing Standards
e "Audits of State and Local Governmental Units,” AICPA Audit and Accounting Guide;
o State of Texas "Uniform Grant Management Standards"; and
e The TxCDBG Contract.

Reference Material

The federal reference materials cited above may be accessed on the

websites referenced or requested from:

e The U.S. Comptroller General;

e The Office of Management and Budget, or

e The Superintendent of Documents, U.S. Government Printing Office,
Washington, D.C. 20402

NOTE: AICPA Guide is not available from the Superintendent of
Documents.
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FINANCIAL MANAGEMENT
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CHAPTER 2
FINANCIAL MANAGEMENT

2.0 Introduction

The Grant Recipient must review the financial requirements of the contract and set up a financial
accounting system consistent with the requirements of the TxCDBG Program.

Federal Cost Guidelines — 2 CFR Part 200 Uniform Guidance

The financial requirements for local governments receiving TXCDBG Grants are governed by
regulations issued by the Federal Office of Management and Budget (OMB) and HUD. Grant
Recipients are required to comply with the uniform administrative requirements found in Title 2 of the
Code of Federal Regulations (CFR), Part 200, Uniform Administrative Requirements, Cost Principles,
and Audit Requirements for Federal Awards (hereinafter referred to as “Uniform Guidance” or “2 CFR
200", and the TxCDBG Project Implementation Manual effective September 1, 2016. For TxCDBG
requirements in effect prior to September 1, 2016, please refer to the 2015 TxCDBG Project
Implementation Manual.

TDA has adopted 2 CFR Part 200 unless otherwise noted. Policies within this manual reflect these
adopted regulations.

2.1 Accounting Procedures

The Grant Recipient is responsible for ensuring that all TXCDBG expenditures are authorized in the
approved budget and do not exceed the total budget amount. Separate accounting records must be
maintained for TxCDBG project funds (i.e., separate from the general municipal/county funds). These
records should be developed to be consistent with the Grant Recipient's general accounting system.
Grant Recipients must take the following steps to ensure an adequate local accounting system for
TxCDBG funds.

2.1.1 Establish Internal Controls

The Grant Recipient should establish internal controls that provide for responsible management of
TxCDBG funds. The system of internal controls should meet the following criteria:

o All federal, state, and local conflict of interest provisions apply.

e The foundation of a good internal control system is segregation of duties. The duties of
authorization (signing a check or releasing a wire transfer), custody (having access to the
blank check stock or the ability to establish a wire transfer), and recordkeeping (ability to
record the transaction in the accounting system) should be separated so that one individual
cannot complete a transaction from start to finish. No person should have complete control
over every phase of a significant transaction. For example, the person who authorizes
payments to contractors should not draft and issue the payment check.

e Best practices also provide that fiscal record keeping for TxCDBG contracts should be
maintained separately from the general accounting operations.

o Where feasible, monthly bank reconciliation and/or direct deposit monthly statements should
be made by someone who is not responsible for handling cash or issuing checks.
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e The person issuing checks for grant expenses should not also handle payroll
preparation/issuance of paychecks.

State law and the charters of home rule cities contain fidelity bond requirements for certain city and
county officials. For their own protection, TDA recommends that all Grant Recipients additionally
obtain a fidelity bond for each employee or official having access to project assets, accounting
records, or checks. The bond (position or blanket type) should be in an amount at least equal to the
total project assets that would be available to the project at any time. TDA may require adequate
fidelity bond coverage where the Grant Recipient lacks sufficient coverage to protect the Federal
Government's interest. If the latter requires an additional premium to be paid on the Grant Recipient's
existing policy, this extra cost can be reimbursed out of the General Administration budget category of
the TxCDBG contract.

2.1.2 Establish/Maintain Document Files and Records

TxCDBG grant funds must be carefully tracked and documented. TDA strongly recommends that the
Grant Recipient establish a separate, non-interest bearing bank account for grant and local match
funds. Regarding the use of checking accounts, best practice is for the Grant Recipient to deposit
CDBG grant funds in a non-interest bearing account. If the Grant Recipient chooses to deposit grant
funds into an interest bearing account, contact TDA. (See 2 CFR 200.305(b)(9) for additional
regulations for interest bearing accounts).

Financial Records must include the following:
1) Transaction registry documenting:
e Allinvoices associated with each Request for Payment; and
e Source of funds for each invoice (grant funds by activity, matching funds, other funds).

2) Source documentation, including the following:
Copies of Requests for Payment;

Addendum record of direct deposit payments;
Verification of deposits;

Monthly bank statements with canceled checks;
Check register/transaction ledger;

Employee time and attendance sheets;
Equipment time record sheets;

Property inventory;

Purchase orders, invoices, and contractor requests for payments; and
All original source documents.

2.1.3 Establish Financial Capacity and Submit Audit Report

All Grant Recipients must provide their Annual Audit Report completed for the most recent fiscal year
that ended at least nine months prior to the contract date in order to meet the funding threshold of
“financial capacity”. The audit must be an organizational-wide audit and cannot be limited to certain
parts of the organization. The audit must include an opinion, and any adverse opinion will require
additional documentation to support the financial capacity of the Grant Recipient. If the audit was
submitted with the application for funding, the Grant Recipient does not need to send another copy
prior to drawdown.

« In general, evidence that the community has complied with the Texas Local Government Code
audit requirements (Chapters 103, 114 and 115) will be accepted as documentation of
financial capacity.

. Electronic versions of the audit report are encouraged.
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« The audit submitted to document financial capacity must include the “opinion” expressed by
the person or firm performing the audit.

« The Texas Local Government Code allows the required audit for a municipality to be
completed by an employee of the municipality; if this type of audit is submitted, a supporting
letter certifying the financial capacity of the municipality must be signed by the chief local
official.

2.1.4 Establish Responsible Persons
The Authorized Signatories Designation Form (Form A202) identifies the persons responsible for both
contractual documents (executed contract, contract amendments, and various program certifications)
and requests for payment.
o Signatures of the persons (at least 2) authorized by the local governing body to sign these
documents for the Grant Recipient must be included on the form.
o A copy of the resolution (sample resolution Form A201) passed by the city council or county
commissioner’s court authorizing the signatories (by job title or by name).
e The form and/or resolution must be updated in the event that an authorized signatory of the
Grant Recipient changes (elections, illness, resignations, etc.).

2.1.5 Direct Deposit Authorization

The Grant Recipient is strongly encouraged to complete the Direct Deposit Authorization Form 74-176
to receive payments from a state agency posted directly to the local bank account. See State
Comptroller of Public Account’s website for deposit forms and follow the provided instructions for
Direct Deposit Authorization - http://www.window.state.tx.us/directdep/. Grant payments released after
the form is submitted and processed will be deposited using this method; allow 30 days for
processing.

2.2 Release of Funds

TDA requires certain documents to be submitted to TDA in order to meet required thresholds prior to
releasing several categories of contract funds. Additional documentation may be required based on
the specific fund category or project description and will be listed in the TXCDBG contract.

The Grant Recipient must submit all Start-up Documentation & Basic Federal Requirement
Documentation (Group A) and Construction Documentation (Group B) within 12 months of the
contract start date. Group C documents are required to release final construction funding.

Threshold Budget Available
General Administration Budget Line ltem

Acceptance of all Group A Documents 0 to 50%

Acceptance of all Group A and Group B Documents 51 to 90%

Issuance of Administratively Complete letter by TDA 91 to 100%

Engineering Budget Line Iltems
(multiple line items may be considered
cumulatively to determine thresholds)

Acceptance of all Group A Documents 0 to 50%
Acceptance of all Group A and Group B Documents 5110 90%
Acceptance of all related Certificate(s) of Construction Completion

AND any regulatory approvals required by the contract (such as 91 to 100%

TCEQ interim well approvals or TDLR inspections)

Construction Budget Line Items
Acceptance of all Group A and Group B Documents 0 to 95%
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| Acceptance of all Group A, Group B, and Group C Documents | 96%to 100% |

Maximum General Administration and Engineering Services Reimbursement

Administrative costs may not be more than 16% of the TxXCDBG grant funds budgeted for combined
construction and acquisition/relocation activities. Additionally, engineering costs may not be more
than 25% of the TxCDBG grant funds budgeted for combined construction and acquisition/relocation
activities except in exceptional circumstances.

Deobligation of construction and/or acquisition funds:

e If construction and/or acquisition funds are deobligated from the contract during the closeout
process, these ratios will be recalculated to ensure that final costs are within the allowable
percentage of the actual construction and acquisition/relocation grant funds utilized. Any costs
in excess of the recalculated ratios will be considered over budget. The Grant Recipient may
not draw down over budget costs and must repay any such costs already drawn, but may
claim these costs to meet a contract’s match requirements.

e Grant Recipients deobligating construction and/or acquisition funds may request an exception
to the recalculated budgets for administration and engineering services if the project was
completed within the original contract period. The request letter must include a description of:

o unforeseen circumstances beyond the Grant Recipient’s control;

o the timely and effective completion of contractual project obligations in their
professional/administrative service agreement;

0 additional time invested in the project beyond the normal scope of work; and

0 good faith efforts by the Grant Recipient and the administrative or engineering services
provider to use allowable contract modification options to fully utilize the grant funding
included in the TxCDBG contract (other than TCF projects for minimum necessary
activities).

Construction Retainage

The release of final construction funding is separate from the labor standards retainage described in
Chapter 7.
o Five percent (5%) of each construction contract will be retained by TDA until the Grant

Recipient submits the Certificate of Construction Completion (COCC)(Form A709) and Final
Wage Compliance Report (Form A710).

o TDA requires that the Grant Recipient ensure that all programmatic requirements are met, all
claims and disputes have been settled, all warranties have been received, and all liens have
been released prior to making the final payment of the retainage.

Group A Documents

Executed TxCDBG contract;
Authorized Signatories Form and supporting resolution (See Section 2.1 above);
Annual Financial Audit;
Environmental Exemption Form for administration, engineering, and other applicable activities
(See Chapter 3);
Applicable Financial Interest Report(s) (See Chapter 5); and
Documentation of Compliance with Civil Rights requirements (See Chapter 10):
a. Excessive Force Policy;

A OWON -
~— — — ~—
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Section 3 Policy;

504 Evaluation, Newspaper Ad and procedures;

Fair Housing Activities;

Citizen Participation - Grievance and Complaint Procedure;
Nondiscrimination/EEO Policy;

Limited English Proficiency Policy; and

Designation of Civil Rights Officer.

S@r0a00T

Group B Documents

RSO

)
)

)
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Documentation to support Environmental Authorization to Use Grant Funds (See Chapter 3);
Initial Acquisition Report (See Chapter 6);

Acquisition Report and Acquisition Checklist(s), if applicable (See Chapter 6);

Permit and Approval Certification (See Chapter 4);

Bid Tabulation(s), Micro-purchase, or Small Purchase Procurement Record(s), if applicable
(See Chapter 5);

Applicable Financial Interest Report(s) (See Chapter 5);

Labor Standard's Officer Appointment (See Chapter 7);

Labor Standards Record(s), if applicable (See Chapter 7);

Photo of Temporary Project Signage at construction site (See Chapter 4); and

10) Other items listed in Section A of the TxXCDBG contract Exhibit D, Special Conditions.

Group C Documents

gLed=

Certificate(s) of Construction Completion, if applicable (See Chapter 7);

Final Wage Compliance Report(s), if applicable (See Chapter 7);

Documentation of costs for all required matching funds, if applicable;

Photo of Permanent Project Signage at construction site, if applicable (See Chapter 4);
Written approval of as-built project, if applicable (see Chapter 4); and

Other items listed in Section B of the TXCDBG contract Exhibit D, Special Conditions.

2.3 Drawdown Procedures

2.3.1 Submitting a Request for Payment

The following must be submitted for processing each drawdown request:

1) Request for Payment Form (Form A203)
Form A203 can be found on the TDA website. The form must be completed in Adobe format.
Hold your mouse over each required field for instructions to complete the field. Any questions
relating to the preparation of financial forms should be referred to the Grant Recipient’s assigned
Contract Specialist.

2) Backup documentation that justifies payment for each budget line item from which TxCDBG funds
are requested.

All costs must be supported by invoices or similar documentation, which includes price,
quantity, and service delivery dates. See Chapter 8 for acceptable backup documentation for
force account costs.

Backup documentation included with a Request for Payment must include enough information
to confirm that an item is eligible under the TxCDBG contract and that the work billed has been
completed.
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e Requests for reimbursement will not be processed unless acceptable back-up supporting
documentation, including the price and the quantity of the item, is provided. In addition, the
backup documentation must justify payment for each budget line item from which TxCDBG
funds will be drawn. For example, if a request for reimbursement includes payment under the
General Administration and Water Facilities line items, documentation must be provided from
both activities. See 2 CFR 200.302(b) (3).

TDA will accept Requests for Payment with accompanying backup documentation in three ways:
1) Printed documents mailed or delivered to TDA Headquarters in Austin, TX;
2) Emailed documents up to ten (10) pages sent to CDBG Draws@TexasAgriculture.gov ; or
3) Faxed documents up to ten (10) pages in length sent to 888-216-9867.

If the Request for Payment with accompanying documentation exceeds ten (10) pages, the Grant
Recipient must submit a printed copy of the Request for Payment. Please note that emails with
attachments exceeding ten (10) megabytes cannot be accommodated by the TDA email system.

To avoid any delay in the routing of the emailed request, please include as the subject line:
Contract Number, Grant Recipient Name, Draw Number, Contract Specialist’s Name

Once a request for reimbursement has been submitted, the TDA Contract Specialist should contact
the Grant Recipient within 10 business days, either as notification that the request has been approved
and routed for payment or to identify deficiencies that prevent approval of the request. TDA staff may
request additional information regarding requests for reimbursement, even if supporting
documentation has been provided.

2.3.2 Minimum Drawdown Requests and Disbursement
Grant Recipients may drawdown for eligible costs as often as is actually needed, with the provision
that the minimum drawdown request is $2,500. The exceptions to the minimum drawdown of $2,500
rule are as follows:

e The drawdown exceeds 25 percent of a budgeted line item and the Grant Recipient is

requesting funds only for that line item;

e The Grant Recipient is requesting funds for the final retainage of a construction contract;

e The Grant Recipient has received prior approval from TDA; or

e The request is the final drawdown for one or more budget line items.

Grant Recipients should base their drawdowns on:

e actual costs incurred — Grant Recipients must disburse funds as soon as administratively
feasible - a maximum of 5 business days, not including state and federal holidays, from the
time of receipt/deposit of funds to the time of actual local disbursement (For state and federal
holidays, the Grant Recipient should note such holidays on their ledger to assist TDA
monitoring staff.); and

e Grant Recipients must draw funds under each budget activity at least once a year or as
directed by TDA.

2.3.3 Delays, Ineligible Costs, and Denial of Payment
TDA staff will review all Requests for Payment.

Note: All Requests for Payment must be signed and dated.

If some or all costs are not eligible or are not adequately supported with backup documentation, or if
the Grant Recipient is out of compliance on one or more program requirements, the Contract
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Specialist will either place the Request for Payment on hold pending resolution of the issue, or decline
the Request for Payment. The Grant Recipient will be notified of the reasons for holding or denying
requests.

Payment Requests that cannot be approved by TDA in a reasonable number of days as a result of
insufficient documentation will be declined. A new Request for Payment may be submitted once all
costs are reimbursable.

Ineligible Costs

The following list includes common, but not limited to, items that will not be approved for grant or
match funding. Please contact your contract specialist with any questions.

e Costs associated with professional administration where the administrator had not been
certified by TDA as required by 4 TAC § 30.80.

o Water meters for homes with no identified TXCDBG beneficiaries, including vacant homes,
homes not connected to the TxCDBG-funded infrastructure, and other homes not approved as
beneficiaries in the application and contract.

o Billing software and related equipment not physically connected to the TxCDBG-funded
infrastructure improvements

o Generators that are not permanently installed at the designated location (trailer mounted
generators are not considered permanently installed)

o Cost of obtaining permits or other documentation that would be required regardless of the
current projects, including CCN applications, renewal of TCEQ permits, etc.;

o Commercial advertising and public relations costs such as the replacement or addition of a
logo, water system name, or other cosmetic painting on TxCDBG-funded water tanks and
other structures;

o Cost or fees charged for the preparation of a TXCDBG application; and

e Other similar costs.

Refer to 2 CFR Part 200 Subpart E — Cost Principles for the basic guidelines of eligible costs. If the
Grant Recipient will be incurring any special or unusual costs, the Grant Recipient should seek prior
written approval from TDA. (See 2 CFR 200.407).

Note: TDA requires that Grant Recipients re-survey first-time service beneficiaries for projects
involving first-time water or sewer service beneficiaries prior to bidding construction to identify all
households that will be connected, a list of those households refusing service, as well as identifying
LMI households eligible for TxCDBG-funded vyardlines. If a substantial number of proposed
beneficiaries do not intend to connect to the TxXCDBG-funded infrastructure, contact the Contract
Specialist before proceeding. (See also Chapter 4)

2.3.4 Accounting Adjustments
If a Grant Recipient draws funds from an incorrect budget line item, a Balance Adjustment Form A206
must be submitted as soon as the error is identified.

After a Balance Adjustment Form is submitted and approved, the Grant Recipient must adjust the
Request for Payment (Form A203) in the "Total Prior Request(s)" column and the "Balance" column
on subsequent payment requests to reflect the changes.
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Please note that a balance adjustment is not routine. A practice of expending funds not in agreement
with the purpose for which they were drawn demonstrates insufficient capacity to manage and
implement TxCDBG funded projects and may result in disallowed costs and/or ineligibility for program
funding. Failure to submit this notification as soon as the error becomes known during the contract
period will result in costs being disallowed.

2.4 Matching Funds

Most TxCDBG contracts require matching funds to be provided by the Grant Recipient. TDA strongly
recommends and places a high priority on projects that contain matching funds.

Matching funds are defined as actual revenues provided by the Grant Recipient (or other units of local
government in a joint application), unless the governing body’s resolution included in the application
states otherwise. Requests to claim force account costs as match funds must comply with Chapter 8.

Expenditures of matching funds must be reflected in the transaction register.

2.4.1 Acceptability of Matching Funds
Funds can be considered as matching funds only if the matching funds will be used for:
e activities described in the TxCDBG Performance Statement (Exhibit A of the TxCDBG
contract); or
e activities that are directly related to supporting the activities proposed for TXCDBG funding.

Match can be considered only if the Grant Recipient has used an acceptable and reasonable method
to document the value of the match. Except for cash match, the Grant Recipient must submit an
attachment/schedule which shows how the value of each type of match was determined. Please note
that local match can only be counted for expenditures that would not occur if the TXCDBG contract
were not funded. Local match will only be considered for expenses that meet the eligibility and prior
approval requirements of TDA.

Cost Eligibility
Matching funds are subject to all TXCDBG cost eligibility requirements, except that the following items
are not eligible for grant funding but may be eligible for matching funds:

o Donated property. The value of property owned by either the Grant Recipient or the utility that
will own new grant-funded facilities, excluding easements, rights-of-way, existing locations for
the same infrastructure system, or similar property, may be claimed as matching funds.

e Waived Fees. Fees associated with grant or match funded infrastructure that are normally
collected by either the Grant Recipient or the utility that will own the infrastructure but that are
waived for the TxCDBG project may be claimed as matching funds with prior TDA approval.
These fees may include assessment fees, impact fees, capital improvement fees, utility
connection fees for low- to-moderate-income households, and similar fees.

Federal, State, and Program Requirements
Matching funds are generally subject to all TXCDBG program requirements. However,

e For construction contracts funded entirely through non-CDBG funds but used to complete the
TxCDBG project, the construction contract may be exempt from Davis-Bacon and related
requirements. A 10 day confirmation (per Chapter 7) is required to document the work to be
performed, the exemption status, and the reason that Davis Bacon requirements do not apply.
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e Private funds provided by the benefitting business for Texas Capital Fund Infrastructure and
Real Estate contracts may be exempt from some federal requirements if those funds are used
for separate construction projects from the grant-funded improvements. (See Section D -Texas
Capital Fund)

2.4.2 Reducing the Commitment of Matching Funds
Each Grant Recipient is required to expend the same ratio of local funds to TxCDBG funds as
submitted in the application.

If the overall project costs are less than the budgeted funds, the Grant Recipient may proportionally
reduce both the grant fund and matching fund amounts without a Budget Amendment. The formula
for calculating a proportional reduction in grant and match funds is:

| Total Project Cost + (1 + (Exhibit B Match Amount + Exhibit B Grant Amount)) = Adjusted Grant Funds

A Match Calculator is provided on the TDA website to assist in calculating the correct amount of grant
and match funds based on actual project costs. The unexpended grant funds must be indicated on
the Project Completion Report (A1200) and approved by the Grant Recipient for deobligation.

Unless the terms of the award or fund category require a larger match ratio*, TDA will not require or
verify matching funds greater than 100%.

e For contracts in which the local match commitment exceeds the amount of TxCDBG grant
funds, the matching funds may be reduced to the point that local funds are equal to or greater
than the TxCDBG grant funds expended on the project without reducing grant funds.

o Approval from TDA to proportionally reduce matching funds is required if the overall project
costs are proposed to be reduced by deleting work from the TxCDBG contract Performance
Statement (Exhibit A) (also requires a Performance Statement Amendment or Modification -
see Chapter 11).

* Examples of fund category or award requirements where this policy does not apply include:
o Additional application scoring awarded for very large match commitment - TCF contracts
greater than $750,000; and
e Program requirements for specific ratio of funding sources - 25% CDBG to 75% FEMA
funding.

These policies are effective for all Grant Recipients, regardless of whether or not local match was a
scoring factor at the regional level.

2.4.3 Matching Funds Provided by Other Funding Agencies
If matching funds for a TXCDBG project are provided by other federal or state sources, the Grant
Recipient must document those matching funds according to the rules and regulations of the funding
agency from which the funds are requested. The Grant Recipient must submit documentation of the
following to TDA:

o The amount of funds actually received from each source;

e The scope of the project funded through sources other than TxCDBG (to confirm that the

funds are match to the TxCDBG-funded project); and
o Completion of that project.

All sources of funding (other than TxCDBG and the Grant Recipient) should be identified in the
application. If additional funding is obtained after the submission of the application, the Grant
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Recipient should submit the funding award notification and/or other documentation to TDA within
thirty (30) days of any change in the expected sources or uses of funds that exceed the lesser of
$250,000 or 10 percent of previously disclosed sources. Other sources include state and federal
funding agencies other than TxCDBG as well as local Water Supply Corporations or other local
entities participating in the project.

All projects funded in whole or in part through TxCDBG funds must comply with federal, state,
and program requirements. Except as otherwise indicated, the procedures and requirements of the
TxCDBG Project Implementation Manual apply to all work described in the TxCDBG contract
Performance Statement (Exhibit A), including work performed by or funded in part through other state
or federal agencies.

If a construction contract includes both a TxCDBG project and a separate project (not included in the
Performance Statement or claimed as matching funds) to be paid by the Grant Recipient or another
funding source, the construction contract should clearly indicate the work and the costs associated
with each project.

2.5 Program Income

Program income is defined as gross income received by the Grant Recipient that was generated from
activities funded in whole or in part by the TxXCDBG contract. As program income generated from a
CDBG federally funded project, it is subject to all federal requirements. If a Grant Recipient earns
program income, contact TDA. (See 2 CFR 200.307 and 24 CFR 570.489 for additional regulations.)

2.6 Investigation of Fraud Allegations

Allegations of fraud may be reported to TDA or to the HUD Office of the Inspector General.
Allegations of fraud involving any TxCDBG funds will be investigated immediately after being brought
to the attention of TDA, through whatever source.

An investigation will be conducted if the allegations | Contact information to report FRAUD or WASTE

are made in connection with the services provided in HUD-funded Programs and Operations
by a Grant Recipient using TxCDBG funds. TDA will )
immediately: HUD Inspector General Hotline (GFI)
’ - ; 451 Seventh Street, SW
- Notify the Grant Recipient of the allegation .
d dvi that TDA il duct Washington, D.C. 20410
and advise - tha will - conduct an HUD-OIG Hotline Toll-Free 1-800-347-3735
Investigation; or FAX:  202-708-4829
« Advise the Grant Recipient that it must hotline@hudoig.qgov
conduct a preliminary investigation and https://www.hudoig.gov/report-fraud

submit a written report within 7 working days

from the date of notification. The report must include:

o Nature of the allegation, dollar amount involved, whether a fidelity bond exists and its dollar
coverage;

o0 Who is involved (i.e., individual(s) accused of fraud), Grant Recipient's name, names of the

Grant Recipient's council/commission, and the Grant Recipient's chief elected officer;

When the allegations were made;

Time period involved;

Where the incident occurred; and

How the alleged incident occurred.

O O0OO0OOo
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The TxCDBG compliance staff will review the report and make a determination as to whether further
investigation is warranted.

If further investigation is not warranted, the file is closed or the Grant Recipient is directed to
conclude the issue administratively.

If it is determined that further investigation is warranted, TDA will conduct a full investigation of
the allegations and may recommend withholding payments to the Grant Recipient, pending
completion of the investigation. The scope of the investigation will be determined by the facts
surrounding the incident.

Upon completion of the investigation TDA will:

Prepare an Incident Report that includes all findings and any initial corrective action taken to
date by TDA;

Prepare a plan for corrective action, debt collection, and a plan for prosecution, if applicable;
Cause a claim against the fidelity bond to be filed, if applicable;

Proceed with the resolution process on any costs which are questioned as a result of the
investigation;

Conduct a follow-up visit to ensure that corrective action has been implemented; and

Initiate debt collection procedures with the Grant Recipient, as applicable.
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CHAPTER 3
ENVIRONMENTAL REVIEW

3.0 Introduction

The Grant Recipient is responsible for compliance with federal environmental review requirements.
This chapter includes a summary and basic understanding of the process. Any periodic updates
provided by HUD environmental compliance staff will be required for TXCDBG Grant Recipients, and
personnel completing the environmental review should be familiar with the resources and forms found
on the HUD Environmental Review website (also known as “HUD Exchange”) and should contact the
TDA Environmental Regulatory Officer for technical assistance. See HUD Exchange:
https://www.hudexchange.info/programs/environmental-review/

HUD guidance uses the term Responsible Entity (RE) to refer to the unit of government responsible
for meeting environmental review requirements, which includes the TxCDBG Grant Recipient. This
means that the Grant Recipient is responsible for completing the review, with or without assistance
from a third party, and certifying the results. When the Certifying Officer signs the documents, (s)he
certifies that not only has the project been found to have or not have significant impacts on the
environment, but also that the required process was completed to reach this finding.

TDA must monitor the Grant Recipient’s compliance with HUD environmental review requirements;
failure to comply with these requirements will jeopardize the project and could lead to disallowed
costs, repayment of funds, and debarment from the program for the Grant Recipient and
administrators involved with the environmental review process. If it is not known how to proceed,
then contact the TDA’s Environmental Regulatory Officer.

An environmental review must be performed before any funds, regardless of source, are committed to a
project. Therefore, Responsible Entities are required to complete their environmental reviews,
Requests for Release of Funds and clearance related paperwork before:

« Any commitment of TXCDBG funds for activities; and
« Any commitment of non-TxCDBG funds that would have an adverse environmental impact or limit
the choice of alternatives.

A key factor in performing an environmental review is the fact that the environmental review process
must consider the ultimate effect of a proposed project. That is, the effects of both the TxCDBG and
related project activities must be considered. For example, if TxXCDBG funds are being used to
acquire a site for a new construction project, the ultimate effect of the project is not solely the

acquisition of the site, but also the construction of the project,
including infrastructure. Therefore, the environmental review Basics of Environmental Review
must address the impacts of both the TxCDBG-funded land 1) What is there now?
acquisition and the privately financed construction of the project. | 2y \what will be there when the
The review must address the actual project site and the project is complete?
surrounding area. 3) How will this be accomplished?
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3.1 Environmental Review Process

Under 24 CFR Section 58.30(b), the environmental review process should begin as soon as the Grant
Recipient determines the projected use of HUD assistance. TDA considers the earliest determination
of “the projected use of HUD assistance” as noted in 24 CFR 58.30 to be any formal action taken by
the Grant Recipient (Responsible Entity) to prepare for or file an application directly with TDA for
TxCDBG funding. This _includes any resolution or formal action whereby the Grant
Recipient/Applicant will hire an administrator or an engineer for the project or application for funding.

Step 1 Determine Project Description

A complete and clear project description is the first step in the environmental review process. The
project description should provide location specific information and geographic boundaries, a
delineation of all activities included in the overall scope of the project as well as a description of the
existing conditions of the site. This should include specific addresses of locations of where the work
is located or will be performed even when the Contract Performance Statement does not provide such
detail. However, all elements described in the TXCDBG contract Performance Statement (Exhibit A)
must be included in the description; in addition, any activities not funded by the TxCDBG grant but
that are part of the aggregate impact of the project on the environment must also be included in the
description and in the environmental assessment, including any business attached to a CDBG project.
This description is the foundation for the review process and must be listed on the Environmental
Review Record Summary Sheet.

Note:

1. Floodways — HUD does not fund projects in a floodway, regardless of the absence of water, unless
the project is a functionally dependent use and goes through an eight step process and any Army
Corps of Engineers (ACOE) permitting. Floodways are marked Zone AE hatched. This definition is
based on the map and not on the elevation.

2. In addition, exempt projects must not be located in a floodplain, a known critical habitat for
endangered species, a historic property, or a known hazardous site. (See HUD Memo 12-11-2012)

Step 2 Determine Level of Review

The Grant Recipient must determine the most appropriate level of review for the grant-funded project.
It is critical that the project receive an adequate review to meet statutory requirements; however, it is
not appropriate to require reviews that exceed the statutory guidance.

The Grant Recipient must determine the level of review for:

. Administrative and engineering services. The Exemption Determination for Activities Listed at 24
CFR § 58.34 must be completed prior to executing service contracts and must be submitted to
TDA prior to executing any contract for these services. Best practice: Submit the Exemption
Determination with the TxCDBG application for funding.

« All other project activities.

The Grant Recipient should initially determine the most appropriate level of review, which will be
confirmed or adjusted as it completes the review process.

Three regulations identify activities that fall under review levels less than the Environmental
Assessment:

o 24 CFR 58.34: Exemption;
o 24 CFR 58.35(a) Categorically Excluded Subject To (CEST); and
o 24 CFR 58.35(b) Categorically Excluded Not Subject To (CENST).
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The following forms are required to be in the Environmental Review Record (ERR) that identify
the work done for each of these reviews as applicable:

. Categorically Excluded Not Subject to 58.5 and Exempt under 58.34 (Form A303)

. Categorical Exclusion Subject to §58.5 (Form A304)

Each of these forms should be completed and signed if any project activities are identified by the
categories in the regulation. If any activities described in the project description are not included in
the regulation, an Environmental Assessment (Form A302) must be conducted for the entire project.

Step 3 Complete Checklists

The HUD Exchange includes various checklists intended to help the Grant Recipient address all
issues and regulations for HUD environmental review requirements. For each of these checklists, the
Grant Recipient must respond to each element with information from a verifiable source, to be
included in the Environmental Review Record.

For reviews under the categories Exempt and Categorically Excluded, Not Subject to §58.5:
« Categorically Excluded Not Subject to §58.5 and Exempt under 58.34(Form A303)

For reviews under the category Categorically Excluded, Subject to §58.5:
. Categorical Exclusion Subject to §58.5 (Form A304)

For reviews under the category Environmental Assessment:
« Environmental Assessment checklist and associated worksheet (A302)

A more detailed explanation of some of the laws most commonly applicable to TxCDBG projects can
be found on the Environmental Review webpage in the HUD Exchange (click on the “View
Resources” link). https://lwww.onecpd.info/environmental-review

Documentation of compliance with these laws must be included in the Environmental Review Record.
If the project will affect or be affected by any of these laws and authorities, the Grant Recipient should
initiate correspondence with the appropriate regulatory agency. All written correspondence should
reference the TxCDBG Contract number. Photos of the project site must be included in the
Environmental review record to document the project site visit required by several checklist items.

Historic Preservation Requirements

As part of the Statutory Checklist (under Categorical Exclusion 24 CFR 58.35(a) and Environmental
Assessment projects), each Grant Recipient/Applicant must have concurrence from the State Historic
Preservation Officer (SHPO) that the project will not adversely affect historically or archaeologically
significant areas or structures. The SHPO in Texas is the Commissioner of the Texas Historical
Commission.

TDA has reached a Programmatic Agreement with the Texas Historical Commission, a section of
which is included with the Request for Exemption from SHPO Review (Form A301). Grant
Recipients/Applicants meeting certain criteria may satisfy the Historical Preservation requirements by
submitting a Request for Exemption from SHPO Review (Form A301) to TDA. If the project does not
meet the criteria outlined in the Programmatic Agreement, or if the Grant Recipient/Applicant does not
provide an adequate project description or other information needed to determine compliance, TDA
will not approve the exemption.

If the project does not have an exemption from SHPO Review approved by TDA, the Grant Recipient
must submit to the SHPO a Historic Preservation Notice, found at http://www.thc.state.tx.us and
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allow at least thirty-five (35) calendar days for the SHPO to review. A copy of the Historic Preservation
Notice and response must be kept in the Environmental Review Record.

Categorical Exclusion Converted to Exemption 24 CFR 58.34(a)(12) & 58.35(a) Under rare
circumstances the Grant Recipient could find their Categorically Excluded project falls under Exempt
status per section 58.34(a)(12) and that none of the statutory requirements under section 58.5 apply
to the project. Using the Categorical Exclusion Subject to §58.5 (Form A304), the Grant Recipient
will determine if the project it is preparing to undertake can be converted to Exempt under section
58.34(a)(12).

Environmental Impact Statement

An Environmental Impact Statement (EIS) is required when the Grant Recipient's Environmental
Assessment (Form A302) results in a Finding of Significant Impact, indicating that its proposed
project or activity will significantly impact the human environment. It is unlikely that any TxCDBG-
funded activity will trigger an EIS. In the event a Grant Recipient finds itself involved with this level of
review, the Grant Recipient should contact the Environmental Regulatory Officer at TDA immediately
for further instructions.

Tiered Review

For projects with multiple, non-contiguous locations, such as a housing rehabilitation project with work

sites that are scattered throughout a county, a tiered environmental review is appropriate. For the

project as a whole, complete a Broad-Level Tiered Environmental Review using the format

provided on the HUD website. This review will identify which review requirements must be addressed

site-by-site. (See TDA website) For each specific site, document compliance with the review

requirements identified in the Broad-Level Tiered Environmental Review.

. The Grant Recipient may request a Release of Funds based on the Broad-Level review; however,
the Site-Specific review must be completed prior to obligating funds for each site.

. Tiering is generally only appropriate for single family rehabilitation projects that do not require
an environmental assessment.

Step 4 Publish Notice of Intent to Request Release of Funds, and FONSI if applicable

For reviews under the categories Environmental Assessment and Categorically Excluded, Subject to
§58.5:

Once the Grant Recipient has verified compliance with related laws and authorities, a Notice of Intent
to Request Release of Funds (NOI/RROF) must be published at least once in a newspaper of general
circulation in the affected community.

This Notice must also be sent, at a minimum, to the following: (24 CFR §58.43)
« Local news media;
« Individuals and groups known to be interested in its activities; and
« Appropriate tribal, local, State, and Federal agencies and TDA.
o Notice to the regional office of the Environmental Protection Agency having jurisdiction
is included in this requirement only if a Finding of No Significant Impact is issued (i.e.
Environmental Assessment Level of Review).

The Notice must include: (24 CFR 58.43)
e TxCDBG contract number;
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e Description of the project (Performance Statement, Exhibit A, of the TxCDBG contract and
may also include alternatives to the project as appropriate.);

e Detailed description of the project location(s); and

e The start and end dates of the period that the Grant Recipient will accept public comment
on the Notice. Ending dates cannot be on days where the Entity’s office of operation is
closed.

e Utilize the approved HUD notice format found in the HUD Exchange Website or TDA
Website Sample NOI/RROF (Form A305) or Sample Notice of a FONSI (Form A306)

o Explanation of why the action is not significant. If the Grant Recipient completes an
Environmental Assessment and makes a Finding of No Significant Impact (FONSI), a
FONSI notice must be prepared and distributed in accordance with 24 CFR 58.43 and
58.45. The FONSI notice may be published at the same time as the NOI/RROF. If the
notices are released as a combined notice, the combined notice must clearly indicate that it
is intended to meet two separate procedural requirements, and advise the public to specify
in their comments which “notice” their comments address.

Minimum public comment periods:

Level of Review Period that the Grant Recipient must
accept public comment on the Notice

Categorically Excluded, Subject to §58.5 at least 7 calendar days following the date

(Notice of Intent to Request Release of Funds) | of publication

Environmental Assessment at least 15 calendar days following the date

(Combined FONSI and NOI/RROF Notice) of publication

If this notice is posted rather than published as allowed by 24 CFR 58.43 and 58.45, three (3)
additional days are required for public comments on the review.

Public comment periods and publications are not required for the following review categories:
o Exempt
« Categorically Excluded, Not Subject to §58.5

Step 5 Prepare Request for Release of Funds and Certifications

For reviews under the categories Environmental Assessment and Categorically Excluded, Subject to
§58.5:

After the public comment period has expired and all comments, if any, are resolved, the Grant
Recipient’s Certifying Officer (mayor or county judge) shall complete the Request for Release of
Funds (RROF) and Certification form, HUD form 7015.15 found on the HUD Environmental Review
webpage.(See also Form A308 on TDA’s website.)

. The RROF must be printed on both sides and one original copy must be submitted to TDA.

« The RROF is a federal form and must not be altered in any way.

. Because the Certification form certifies that the dates of the comment periods have expired,

the Request form SHALL not be signed prior to the_day after the end of the public comment

period.

NOTE: False claims or information could lead to criminal and/or civil penalties. (18 U.S.C.
1001, 1010, 1012; 31 U.S.C. 3729, 3802)

The Certifying Officer must sign two copies of the RROF. One must be placed in the Environmental
Review Record and maintained at the locality. The other originally signed RROF must be submitted
to TDA.
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A Request for Release of Funds is not required for the following review categories:
« Exempt

« Categorically Excluded, Not Subject to §58.5

Step 6 Submit Clearance Documentation to TDA

The Grant Recipient must submit the following documentation to TDA in order to obtain a release of
funds:

For reviews under the category Exempt:
1) Letter from the Grant Recipient supporting the Exempt level of review
2) Categorically Excluded Not Subject to 58.5 and Exempt under 58.34 (Form A303)

For reviews under the category Categorically Excluded, Not Subject to §58.5:
Once the Grant Recipient has verified compliance with related laws and authorities, the Grant
recipient must submit the following to TDA:

1) Letter from the Grant Recipient supporting the Categorical Exclusion level of review

2) Categorically Excluded Not Subject to 58.5 and Exempt under 58.34 (Form A303)

For reviews under the category Categorically Excluded, Subject to §58.5:
1) Letter from the Grant Recipient declaring its intent to ask for a Release of Funds.
2) Categorical Exclusion Subject to 58.5 (Form A304)
3) Evidence of Publication of the Notice of Intent to Request Release of Funds (NOI/RROF):
o0 The actual published newspaper page with the Notice; or
0 A copy of the newspaper publication and the publisher's affidavit certifying the date of
publication. NOTE: If the copy is clear and shows one single page of the publication with
the date and other identifying information, then an affidavit is not required. As necessary,
two pages of the publication may also be included showing identification information as
necessary. Cutting and pasting pieces from the publication will still require an affidavit.
4) Request for Release of Funds and Certification, HUD Form 7015.15 (See Form A308)
5) Exemption Determination certification is provided on Form A304 and must be selected if
converting to Exempt under 24 CFR 58.34(a)(12).

For reviews under the category Environmental Assessment (Form A302):
1) Letter from the Grant Recipient declaring its intent to ask for a Release of Funds.
2) Evidence of Publication consisting of FONSI and NOI/RROF: (24 CFR 58.43)
0 The actual published newspaper page with the combined notice, or
0 A copy of the newspaper publication with the combined notice and a publisher's affidavit
certifying the date of publication. NOTE: If the copy is clear and shows one single page of
the publication with the date and other identifying information, then an affidavit is not
required. As necessary, two pages of the publication may also be included showing
identification information as necessary. Cutting and pasting pieces from the publication will
still require an affidavit.
3) Request for Release of Funds and Certification HUD Form 7015.15 (See also Form A308).

Although the original RROF is required prior to release of funds, TDA recommends submitting the

required documentation by email initially, including a color scan of the publication and signed RROF,
and then mail the originally signed RROF to TDA.
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Step 7 State Objection Period and release of funds

Once TDA receives a scanned copy of the RROF and other required documentation, the TDA
Environmental Regulatory Officer will begin the 15-day State Objection period. The State Objection
time period is in addition to the time already allowed for public commentary as described above. Any
person or agency may object to a certified RROF. However, the objections must meet the conditions
and procedures set forth in 24 CFR Part 58 Subpart H. Required documentation submitted for Exempt
and Categorically Excluded Projects Not Subject to 58.5 will not experience a 15 day Objection Period
but will receive a Release of Funds from TDA.

If there are no objections received after 15 days, and if the originally signed RROF has been received
by TDA, TDA will provide a clearance letter, an Authorization to Use Grant Funds, to the Grant
Recipient.

. This clearance is for the environmental condition only; other Special Conditions in the Contract
must also be met before any construction funds can be released.

« The authorization is completed based on the Certifying Official’'s signature certifying that all
required procedures have been completed, along with the limited support documentation provided.
This is not an indication that TDA has reviewed and approved the entire environmental review
record for the project.

Step 8 State’s Post-Release Review

Following the Authorization to Use Grant Funds, TDA will conduct a post-release monitoring review in
accordance with 24 CFR 58.18. This review may occur at any time after the release of funds and
prior to the closeout of the grant contract. TDA will request either:
o Completed Statutory Checklist and Assessment Checklist (if applicable) referencing verifiable
supporting documentation; or
e Completed Environmental Review Record.

If TDA determines that the Grant Recipient’s environmental review was inadequate or incorrect, the
Environmental Regulatory Officer will provide technical assistance and guidance for corrections. If
necessary, a finding letter will be issued and the contract may be placed on hold until any issues are
resolved. Significant violations of federal requirements may result in disallowed costs and/or
requirement to return grant funds in whole or part if funds have been obligated based on an RROF
found to be invalid.

Step 9 Re-Evaluation of the Environmental Determination

According to 24 CFR 58.47, the environmental determination must be re-evaluated any time that the
Grant Recipient “proposes substantial changes in the nature, magnitude or extent of the project.” The
re-evaluation assists in determining whether or not the original determination and/ or finding are still
valid. Project amendments that may result in the need for an updated FONSI include but are not
limited to:

« Any change in activity
o0 Ex. Adding water line improvements to a sewer line improvement project
o Ex. Adding sewer plant improvements to a sewer line improvement project
« Any new project location not addressed in the original review
o0 Ex. Adding additional streets to a street paving project
o Ex. Changing the location of a proposed water tower
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« Anincrease in infrastructure capacity of more than 20%
0 Ex. Increasing a proposed water storage tank from 100,000 gallons to 150,000 gallons
o Ex. Adding traffic lanes to widen a street
« A change in method or design that impacts the physical environment
o0 Ex. Adding lift stations not previously proposed to a sewer line improvement project
o Ex. Adding fire hydrants to a water line improvement project where none had been
proposed
« A change to accommodate new circumstances and environmental conditions that have arisen
during project implementation
0 Ex. Addressing damage caused by a natural disaster
o0 Ex. Changing strategies from rehabilitation of a building to reconstruction or expansion
as a result of the actual building conditions

Any project changes that were not addressed by the original environmental review require a re-
evaluation. The Grant Recipient must notify TDA when the re-evaluation has been completed as to
whether or not the FONSI or any other determination is still valid. The Form A1101 requesting a
change in the TxCDBG contract addresses this requirement — a separate letter is not required unless
additional information is requested — and a copy must be included in the Environmental Review
Record.

Re-Evaluation of the Finding

Any project changes that were addressed by the original environmental review will likely not require
additional clearance requirements. The Grant Recipient should clearly document that the changes
are not substantial and that the EA/FONSI or Categorical Exclusion/Exempt determination are still
valid after re-evaluation. The Environmental Review Record should be updated with any new project
locations, etc.

If the proposed project amendment is a change in scope or activity and is not covered by the original
Environmental Review, then the Entity must start over at the beginning of the process, including a
new environmental review, public notices, public comment and objection periods, and new release of
funds by TDA.

TDA strongly recommends that the Grant Recipient include any anticipated alternatives (additive
alternatives) to the original project in the original environmental review. TDA also recommends if a
construction bid is substantially less than anticipated and additional construction funds will be
available, that the Grant Recipient begin the request for an amendment as soon as possible. Thus, in
the event the amendment is approved and environmental clearance is obtained, administrative
requirements will not delay construction.

Note that any modified project activities not included in the original TXCDBG Contract will generally
require a re-evaluation but not necessarily a new full Environmental Review and associated
publications. In addition, the publication required for the amendment process should also note the
change in locations or activities so the persons or parties interested in the project will have a chance
to comment in compliance with the dissemination requirements of 24 CFR 58.43

Any amendment submitted from the Grant Recipient will be evaluated by TDA for compliance with 24
CFR 58.47. If the Environmental Regulatory Officer has concerns regarding the proposed changes to
the contract, the Grant Recipient, Contract Specialist, and Administrative Consultant will be contacted
to discuss the concerns.

2016 TxCDBG Project Implementation Manual SECTION A - Chapter 3 Environmental Review 09/01/2016 9





3.2 Environmental Laws and Requlations

The following provisions of law authorize state governments to assume HUD's environmental review
responsibilities. TDA will act for HUD for environmental reviews, decision-making, and action that
would otherwise apply to HUD under NEPA (National Environmental Policy Act) and other provisions
of laws that further the purposes of NEPA, as specified in 24 CFR Part 58. These regulations are
referenced in 24 CFR 58.1(b).

3.2.1 Laws

The foremost Environmental law is NEPA and implementing Executive Order 11514 (35 FR 4247, 3
CFR, 1966-1970 Comp., p. 902) as amended by Executive Order 11991 and the implementing
regulations of the Council on Environmental Quality (40 CFR parts 1500-1508). This is not an all-
inclusive list as projects can cross over into other laws and authorities not listed here.

NEPA

42 USC § 4321 provides: The purposes of this Act are: To declare a national policy which will
encourage productive and enjoyable harmony between man and his environment; to promote efforts
which will prevent or eliminate damage to the environment and biosphere and stimulate the health
and welfare of man; to enrich the understanding of the ecological systems and natural resources
important to the Nation; and to establish a Council on Environmental Quality.

Executive Order 11514
Protection and Enhancement of Environmental Quality

Executive Order 11991
Relating to Protection and Enhancement of Environmental Quality

Historic Preservation Requirements:
National Historic Preservation Act of 1966, 54 USC 300101 et seq.
Archeological and Historic Data Preservation Act of 1974, 54 USC 312501-312508
Executive Order 11593, Protection and Enhancement of the Cultural Environment
Antiquities Code of Texas, Chapter 191 Natural Resources Code
Tribal Consultation in Projects that are Reviewed under 24 CFR Part 58
https://www.onecpd.info/resources/documents/Notice-CPD-12-006-Tribal-Consultation-Under-
24-Cfr-Part-58.pdf

3.2.2 Regulations

24 CFR Part 51: Environmental Criteria and Standards

Description: This regulation provides environmental standards for determining project acceptability
and necessary measures to ensure that activities assisted by HUD achieve the goal of a suitable
living environment. The environmental criteria include noise abatement and control and the siting of
HUD-assisted projects near hazardous operations including explosives, flammables, runway clear
zones at civil airports, and accident potential zones at military airfields.

24 CFR Part 55: Floodplain Management and Protection of Wetlands

Description: HUD regulations to implement executive order on development in floodplains. See HUD
Exchange for more information and publication requirements. This could add 15 days to the
Environmental Process.

24 CFR Part 58: Environmental Review Procedures for Entities Assuming HUD Environmental
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Responsibilities

Description: The procedures outlined in this regulation are used by entities that assume HUD's
environmental review responsibilities in determining program compliance with the intent of the NEPA
and other related statutes. Applicable HUD programs under this regulation include only those in which
a specific statute allows governing entities to assume the Federal responsibility.

36 CFR Part 800: Protection of Historic Properties

Description: The Advisory Commission on Historic Preservation Rules, used by HUD for all HUD
projects.

3.2.3 Resources

Website for cleanups and hazardous materials:

http://lwww2.epa.gov/cleanups/cleanups-my-community
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CHAPTER 4
CONTRACT SPECIAL CONDITIONS

4.0 Introduction

In addition to the standard federal, state, and program requirements, special conditions may apply to
the grant contract based on the specific project description or location. Grant Recipients must
document proof of compliance with all applicable provisions. The special conditions are
generally found in Exhibit D of the TxCDBG contract. In all correspondence with the appropriate
agencies concerning the Grant Recipient’s project, please be sure to reference the TxCDBG contract
number.

4.1 Special Conditions - Pre Construction

4.1.1 Permit and Approval Certification
Beginning with contracts awarded in August 2013, the Grant Recipient must submit the Certification of
Pre-Construction Approvals (Form A401) prior to the release of any TxCDBG construction funds,
including reimbursement for materials or labor costs. This form is used to list all permits,
authorizations, or other written approvals required by state or federal regulations other than TxCDBG
requirements. Examples of these approvals include:

o Texas Commission on Environmental Quality (TCEQ) approval of plans and specifications for

water and sewer projects;
e Texas Historical Commission (THC) approval for construction in a designated Main street

area;

o Texas Department of Licensing and Regulation (TDLR) approval for construction for building
projects;

e Texas Department of Transportation (TxDOT) approval for construction of a bridge project;
and

o Other approvals required by state or federal agencies prior to construction.

The chief local official and engineer must sign the form to certify that all applicable approvals are
listed and have been obtained.
e The written approvals listed on the form must be included in the local files, but are not required
to be submitted to TDA unless requested by TDA.
e If no such approvals are required, the submitted form should indicate “no state / federal
agency approvals required”.
o Form A401 should be signed and submitted to TDA only once all required approvals have
been obtained. Drafts indicating the approvals yet to be obtained may be kept locally and
used for communication among the project team, but do not meet the submittal requirements.

Note: The Texas Engineering Practice Act requires most public works projects to be designed,
supervised, inspected, and accepted by a registered professional engineer. If the project is exempt
from this requirement under §1001.053, Texas Occupations Code, the Grant Recipient must
document the exception through a letter certified by the chief local official.
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4.1.2 Temporary Project Signage

All TxXCDBG construction projects utilizing TxCDBG funding must have temporary signage erected in
a prominent location at the construction project site or along a major thoroughfare within the
community as directed by the owner. A photo of this signage must be submitted to TDA prior to the
release of construction funds.

Requirements of temporary signage include:

e placement in a prominent visible public area that is not blocked or obscured;

e construction of durable materials;

e minimum size of 12” x 18” with lettering no smaller than 1/27;

o Required text (or similar)*:
“This project is funded by the Texas Department of Agriculture, to strengthen and enhance the
quality of life in smaller and rural communities with funds allocated by the United States
Department of Housing and Urban Development through the Community Development Block
Grant Program.”

*Note: The text requirement above is satisfied by using the text in the TXCDBG contract or the
version in this manual. Alternate wording may be approved by TDA upon request.

Temporary signage may be reused for future TXCDBG projects as appropriate.

4.1.3 Direct Benefit Guidelines
TxCDBG funded projects that provide direct benefit to homeowners selected through an application
process must receive approval for the proposed program guidelines prior to the selection of program
recipients and prior to TDA’s release of funds for such activities. The following documents must be
submitted and approved by TDA prior to the release of any TXCDBG construction funds for direct
benefit activities:

e Housing Rehabilitation Guidelines (Form C2)

e Housing Rehabilitation Work Write-ups and Cost Estimate Worksheet (first five units)

(Form C3)
e Septic System Program Guidelines (Section C Part Il).

If these guidelines were submitted with the application, the Grant Recipient is not required to resubmit
the document.

4.1.4 Colonia Street Lighting Funds

TxCDBG-funded projects that include street improvements in colonia areas are required by state
regulations to include adequate street lighting in the project. (Title 4 Texas Administrative Code
(TAC), Part |, Chapter 30, Subchapter A, Division 3, Rule §30.55(f)). Prior to the release of any
TxCDBG construction funds, the Grant Recipient must submit a written determination of whether or
not street lighting is adequate for the TxCDBG funded target area. If current street lighting in the
target area is determined to be absent or inadequate, the written determination must include an
engineer’s cost estimate, bid tabulation, or other documentation to demonstrate that between 5% and
15% of the TXCDBG grant funds allocated for street improvements are designated for street lighting.

4.1.5 Projects Involving Model Subdivision Rules/Ordinances (Colonia Fund
only)

Certain communities are considered “economically distressed areas” and are subject to
comprehensive platting requirements known as Model Subdivision Rules. Communities meet the
definition of “economically distressed areas” if they are:
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e unincorporated areas located outside of the corporate limits of municipalities and outside of
the extraterritorial jurisdiction of municipalities;
lacking adequate water or sewer services to meet the minimal needs of residents; and

o eligible for the Texas Water Development Board Economically Distressed Areas Program.

Counties that are awarded grant funds under the Colonia Fund to benefit economically distressed
areas are required to document compliance with these requirements, pursuant to Chapter 232 of the
Texas Local Government Code. No grant funds may be expended until the Grant Recipient has
submitted to TDA a resolution adopting the Model Subdivision Rules, which must contain provisions
equivalent to or more stringent than the provisions included in Texas Administrative Code, Title 31,
Part 10, Chapter 364 (Model Subdivision Rules).

The Grant Recipient may execute the TxCDBG contract prior to adoption and enforcement of the

Model Subdivision Rules; however, any TxCDBG funds expended before the Grant Recipient is in
compliance with this requirement will be disallowed and not eligible for reimbursement.

4.1.6 Projects involving First-Time Water or Sewer Service Beneficiaries

TDA requires that Grant Recipients re-survey first-time service beneficiaries prior to bidding
construction to identify all households that will be connected, a list of those households refusing
service, as well as identifying LMI households eligible for TXCDBG-funded yardlines. If a substantial
number of proposed beneficiaries do not intend to connect to the TxCDBG-funded infrastructure,
contact the TDA Contract Specialist before proceeding.

Prior to bidding construction for a project that includes first-time water or sewer service connections,
the Grant Recipient must submit to TXCDBG a list of households that have committed to connecting to
the project.
e The list must be signed by the chief elected official and must identify all occupied LMI
households eligible for TXCDBG funded yardlines.
o The commitment from the household must be maintained in the local files and must be binding
in nature — example: the system’s standard request for service and payment of a
nonrefundable deposit.
o No TxCDBG construction funds will be released until the list has been received.
If fewer than 75% of the beneficiaries proposed in the application do not intend to connect to
the TxCDBG funded infrastructure, the project may not proceed without written approval from
TxCDBG.

4.2 Special Conditions - Project Completion

Certain projects require written approval from other state or federal agencies upon completion of
construction. For applicable projects, the written approval must be submitted to TDA, as well as being
included in the local files.

4.2.1 Water Well Projects

Prior to submission of the Project Completion Report (PCR) to TDA for the water system
improvements described in Exhibit A, Performance Statement, of the TxCDBG contract, the Grant
Recipient must submit a letter from TCEQ that the constructed well is approved for interim use and
may be temporarily placed into service pursuant to Title 30, TAC, Chapter 290—Rules and Regulations
for Public Water Systems.
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4.2.2 Septic System Replacement Projects

Prior to submission of the Project Completion Report for on-site sewer facilities improvements
described in Exhibit A, Performance Statement, of the TxXCDBG contract, the Grant Recipient must
provide documentation that final plans, specifications, and installation of its sewer system
improvements (septic systems) have been reviewed and approved by the City or County Health
Department through authority granted by TCEQ.

NOTE: All septic tanks installed in the State of Texas are required to be inspected by TCEQ or an
authorized representative licensed by TCEQ. All existing facilities being replaced or abandoned must
have the wastewater removed by a registered waste transporter, and all tanks or pits shall be filled.
(30 TAC 285.36).

4.2.3 Building, Parking Lot, and Sidewalk Projects

Prior to submission of the Project Completion Report for buildings, parking lots and/or sidewalks
constructed or renovations using TxXCDBG funds and described in Exhibit A, Performance Statement,
of the TXCDBG contract, the Grant Recipient must submit documentation that the building,
renovations, parking lots and/or sidewalk construction activities are in compliance with Texas
Department of Licensing and Regulation (TDLR) requirements concerning the elimination of
architectural barriers as specified in the Architectural Barriers Act and Texas Accessibility Standards.
Additionally, all communities must ensure that all their project activities are in compliance with all
provisions of the Americans with Disabilities Act of 1990 (ADA).

4.2.4 Projects in a Floodplain

Grant Recipients completing projects in a floodplain must participate in the National Flood Insurance
Program (NFIP). The Grant Recipient shall provide documentation to TDA prior to contract
termination which indicates that it has received approval from the Texas Water Development Board as
the NFIP State Coordinating Agency that ordinances or orders, as appropriate, necessary for the
Grant Recipient to be eligible to participate in the NFIP have been adopted.

4.2.5 Projects Requiring Designs/Plans/Specifications
The Grant Recipient shall receive and maintain a copy of the final project record drawing(s) and/or
engineering schematic(s), as constructed using funds under the TxCDBG contract.

e These maps must be provided in digital format containing the source map data (original vector
data) and the graphic data in files on machine readable media, such as CD, which are
compatible with computer systems owned or readily available to the Grant Recipient.

e The digital copy provided shall not include a digital representation of the engineer’s seal but
the accompanying documentation from the engineer shall include a signed statement of when
the map was authorized, that the digital map is a true representation of the original sealed
document, and that a printed version with the seal has been provided to the Grant Recipient.

e Complete documentation as to the content and layout of the data files and the name of the
software package(s) used to generate the data and maps shall be received and maintained by
the Grant Recipient in written form.

o Upon request, the Grant Recipient shall provide TDA a copy of all the electronic files and other
data received. Additional information on the data and format requirements is contained in the
TxCDBG contract.

4.2.6 Projects Requiring Permanent Signage

Permanent signage identifying the location as a TxCDBG-funded project is required for any TxCDBG
funded public buildings, park areas, or other structures open to the public, in addition to commercial
facilities funded through the TCF Real Estate program. Some examples of projects requiring
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permanent signage include community centers, parks/recreation facilities, fire stations, and significant
improvements to existing facilities. Project signage is an eligible construction cost.

Requirements of permanent signage include:

placement in a prominent visible public area that is not blocked or obscured;

construction of permanent materials;

minimum size of 12” x 18” with lettering no smaller than 1/2”;

Required text:

“This project is funded by the Texas Department of Agriculture, to strengthen and enhance the
quality of life in smaller and rural communities with funds allocated by the United States
Department of Housing and Urban Development through the Community Development Block
Grant Program.”

4.2.7 Texas Capital Fund Aggregate Benefit
The Grant Recipient shall submit to TDA a TCF Aggregate Benefit Report (Form D8), submitted one
year after the final inspection date identified on the Certificate of Construction Completion (COCC).

In addition to the jobs created or retained as a result of the TCF improvement(s) by the Company, any
other business that accesses/uses the TCF funded infrastructure improvements within a period of one
year following the completion of the improvement(s) must be asked to use their best faith efforts to
employ LMI individuals for the majority of new jobs created. Specifically, if an additional benefiting
business will create or retain jobs as a result of the public improvements funded by the Texas Capital
Fund, the additional beneficiary will be required to exercise best faith efforts to fill 51 percent of all
jobs created with people who qualify as low and moderate income.

The Grant Recipient shall provide each additional beneficiary business with a copy of these
requirements, a copy of the low and moderate income guidelines for the project area, and a complete
summary of the proposed TCF infrastructure improvements with a map delineating existing and
proposed infrastructure improvements.
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CHAPTER 6
ACQUISITION

6.0 Introduction and Purpose

TxCDBG funded projects are subject to both the acquisition and relocation requirements of
the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, 42
U.S.C. § 4601 et seq. (“URA”), and the federal regulations found in 49 C.F.R. Part 24 (See 24
CFR 42.1). The URA provides for uniform and equitable treatment of persons displaced from
their homes, businesses or farms as a result of rehabilitation, demolition or private acquisition
carried out under federally assisted programs. The URA also establishes equitable land
acquisition policies.

Relocation requirements of the URA are discussed in the relocation guidelines available on
the HUD website.

The purpose of the URA is:

1. To ensure that owners of real property acquired for federal and federally assisted
projects are treated fairly and consistently, to encourage and expedite acquisition by
agreements with such owners, to minimize litigation and relieve congestion in the
courts, and to promote public confidence in federal and federally-assisted land
acquisition programs.

2. To ensure that persons displaced as a direct result of federal or federally assisted
projects are treated fairly, consistently and equitably and do not suffer disproportionate
injuries as a result of projects that benefit the public as a whole.

3. To ensure that acquiring/condemning authorities implement these regulations in an
efficient and cost effective manner.

General Requirements
HUD’s Handbook 1378 provides thorough guidance on real property acquisition under URA.
If there are questions whether any of the following apply to a specific situation, please consult
your contract specialist.

Acquisition rules apply whenever an acquiring entity:

e undertakes the purchase of property directly;

e provides a nonprofit or for-profit entity with funds to purchase the property;

e hires an agent or consultant to act on its behalf in acquisition;

e undertakes acquisition on or after a TxCDBG application submission date unless the
acquiring entity demonstrates that the acquisition was unrelated to the proposed
activity;

e undertakes an acquisition before the application submission date and the acquisition
were intended to support a subsequent TxCDBG activity.
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Each property owner must be properly informed of their rights, as required by law, and the
acquiring entity must document compliance with the laws and regulations. Each property
owner is entitled to the payment of just compensation for their land, even if they are a direct
beneficiary of the project.

Before requiring the property owner to surrender possession of the real property, the
acquiring entity must pay the agreed purchase price to the owner.

If the acquisition of only a portion of a property would leave the owner with an uneconomic

remnant of the property, the acquiring entity must offer to acquire the uneconomic remnant
along with the portion of the property needed for the project. 49 CFR §24.102(k)

6.1 Terms and Definitions

Acquiring Entity / Acquiring Agency

The term “acquiring entity” and “acquiring agency” are used interchangeably and refer to the
entity (in most cases, the Grant Recipient or benefitting utility) performing the acquisition or
under whose authority the acquisition is performed. Ultimately, the Grant Recipient is
responsible for ensuring compliance with all URA requirements, and the term Grant Recipient
is used throughout this chapter. This does not, however, prevent another entity such as a
water supply corporation from acquiring real property for the grant-funded project. All URA
rules are applicable regardless of the type of entity completing the acquisition activity.

Eminent Domain

Eminent domain refers to the power of the government to take private property and convert it
to public use. The Fifth Amendment to the US Constitution provides that government may
only exercise this power if it provides just compensation to the property owner.

Important Note: The State of Texas’ eminent domain authority is delegated by statute to state
agencies, political subdivisions (cities, counties and special districts) and some private
entities. Governmental entities have eminent domain authority over properties that are
located both inside and outside their taxing jurisdiction. All municipalities in Texas (home
rule, general law and special law) are provided the authority of eminent domain under Section
251.001 of the Local Government Code; authority for counties to exercise eminent domain is
found in Section 261.001 of the Local Government Code. Section 49.222 of the Texas Water
Code confers water districts and water supply corporations with eminent domain authority to
acquire land, easements, or other property necessary for water, sanitary sewer, storm
drainage, or control purposes. (Note that water supply corporations are considered private
entities.) However, Section 2206.001 of the Government Code limits the eminent domain
authority of governmental and private entities for acquisition that confers a private benefit on
a private party or for economic development purposes (unless the economic development is
a secondary purpose resulting from a municipal community development or municipal urban
renewal activities to eliminate slum or blight as provided by applicable provisions of the Local
Government Code).
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Condemnation

Condemnation refers to the legal process used for taking property under the authority of
eminent domain. The use of the term should not be confused with its use in declaring a
property to be uninhabitable or unsafe.

Real Property
Real property in the context of acquisition refers to permanent interest in real property as well
as certain less-than-full-fee interests in real property. Acquisition rules apply to TxCDBG
projects whenever:

1. Fee simple title to the property is acquired;

2. Permanent and temporary easements necessary for the project are acquired;

3. Properties subject to a life estate or a life use are acquired; and,

4. Property that is leased for a term of 15 years or more is acquired.

Improvements constructed on property that is not publicly owned or recorded as a right-of-
way or easement are not eligible TXCDBG projects. Federal acquisition procedures do not
apply to temporary easements needed solely to perform work intended exclusively for the
benefit of the property owner.

In general, permits and licenses, such as railroad permits, do not constitute real property
acquisitions and, therefore, are not subject to the URA requirements. In distinguishing
whether a permit/license is actually an easement, the Grant Recipient should carefully
consider such factors as the cost of the permit or license; its term; whether the license/permit
is revocable at will; and/or whether there is a transfer of interest in the property. If there is a
question of whether the permit or license should be considered an easement, Grant
Recipients should seek legal counsel.

6.2 Methods of Acquisition

An acquiring entity may acquire real property after determining whether the acquisition is
voluntary or involuntary (see below description of determining whether an acquisition is
voluntary or involuntary) through one of the following methods:

1. donation

2. just compensation purchase

3. negotiated purchase

4. condemnation

Donation: A transaction may be considered a donation if the owner agrees to give, rather
than sell, property to the acquiring entity. Donations may be made in either voluntary or
involuntary acquisitions.

Just Compensation Purchase: The acquisition price is determined through a valuation
process, such as an appraisal or valuation through property tax records or appraisal district
records.

Negotiated Purchase: Negotiated purchase is the acquisition of property at a price different
from the value that was determined through just compensation. In cases of purchase through
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negotiation, the reasons for the purchase must be explained in a document called an
administrative settlement. (See Sample Administrative Settlement Guideform A610.)

Condemnation: An acquiring entity should use condemnation only as a last resort, and must
request and obtain approval from TDA in advance before commencing condemnation
procedures. Acquiring entities must comply with Chapter 2206 of the Texas Government
Code and all other applicable law. Given the short term of the TxCDBG contract periods,
TDA does not typically approve the use of condemnation in the acquisition of property.
In addition, the use of CDBG funds to support the use of eminent domain on an economic
development project that primarily benefits a private entity is prohibited. See Section 407 of
the Consolidated Appropriations Act, 2014, as well as similar provisions in previous
appropriations.

6.3 Step by Step Procedures

6.3.1 Determining Voluntary or Involuntary

Acquisition will be either voluntary or involuntary. The terms relate to whether or not the
acquiring entity possesses the authority of eminent domain (condemnation), and if the
transaction occurs as a result of the use or threat of use of that authority. URA provides
different protections to property owners depending on whether acquisition is voluntary or
involuntary. (See 49 CFR 24, Subpart B Real Property Acquisition)

VOLUNTARY

Acquiring Entities with Eminent Domain Authority

Voluntary acquisitions are negotiated between the property owner and the acquiring entity
without the threat of eminent domain or condemnation. For acquiring entities with the
authority of eminent domain, acquisitions must meet the following conditions to be
considered voluntary: (See 49 CFR 24.101(b)(1)(i)-(iv)).
1. No specific site is needed and any one of several properties could be acquired for
project purposes.
2. The property is not part of an intended, planned or designated project area where
other properties will be acquired within specific time limits.
3. The acquiring entity must inform the owner in writing that the property will not be
acquired through condemnation if negotiations do not reach an amicable agreement.
4. The acquiring entity must inform the owner in writing of the property’s market value.

Acquiring Entities without Eminent Domain Authority

Public Land Acquisition - Acquiring entities do not have eminent domain authority to
obtain publicly-owned land. Therefore, acquisitions of property owned by federal, state,
local governments, or political subdivisions (such as school districts or river authorities)
are considered voluntary acquisitions. The acquiring entity must still provide notification
to the governmental entity regarding interest in the property, the lack of eminent domain to
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acquire the property, and the estimated market value of the property to be acquired before
negotiating the sale, lease, or donation of the public land.

Economic Development - economic development projects benefiting a private entity
acquisition may only be conducted through voluntary procedures using non-federal funds.

In no case is it permissible for an entity to subsequently undertake the acquisition
under threat or use its eminent domain authority if initial negotiations for a
voluntary acquisition fail. If the agency cannot ensure the applicable requirements of
49 CF R 24.101(b)(1)(i)-(iv) are satisfied, then such acquisitions must be pursued as an
involuntary acquisition under the full requirements of 49 C.F.R. Part 24 Subpart B.

INVOLUNTARY
If the acquisition does not comply with the requirements above (see 49 CFR 24.101(b)(1)(i) —
(iv)), the acquisition is considered involuntary. Involuntary acquisition procedures must be

followed for any acquisition of real property for programs and projects where there is Federal
financial assistance in any part of project costs.

6.3.2 Step by Step - Voluntary Acquisitions

Step 1 — Determine property to be acquired

Prior to beginning an acquisition process, the Grant Recipient must have a clear
understanding of the grant-funded project and the property that must be acquired for the
project to be successful.

Step 2 — Submit Form A600 Initial Acquisition Report to TDA for review and
acceptance.

Step 3 — Determine Market Value of the Property
The Grant Recipient may use a market estimate such as a tax valuation to determine value.
An appraisal is not required for voluntary acquisitions.

Step 4 — Notify Owner of Property Rights

Voluntary acquisitions can occur only when an acquiring entity lacks the authority to condemn
(eminent domain) or when it revokes its intent to use eminent domain by giving specific
written notice to the property owner.

The Grant Recipient must notify the owner in writing, prior to making a purchase offer, of the
following (49 CFR § 24.101(b)(1)(i)-(iv)):
e the property’s market value and
e the Grant Recipient or acquiring entity will not acquire the property if an amicable
settlement cannot be reached. See sample HUD Guideforms Appendices 31 and 32,
Forms A603 and A604 respectively, for appropriate language based on the Grant
Recipient’s eminent domain powers.
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Optional - In addition, the owner can also be invited to donate the property. The acquiring
entity may include a form for the owner to complete allowing him/her to accept or decline the
request to donate the land.

Step 5 — Complete Environmental Review

In accordance with U.S. Department of Housing and Urban Development (HUD) regulations
at 24 CFR §58.22, a Grant Recipient may not execute an agreement for the sale, lease, or
donation of real property before an environmental review has been completed and release of
funds authorized by TDA. (See Chapter 3 of this manual.) If a significant environmental
impact will occur, look at alternative sites.

Step 6 - Determine Price or Donation

The owner may choose to donate the property. However, after an acquiring entity has
established an amount it believes to be the market value of the property and has notified the
owner of this amount in writing, an acquiring entity may negotiate freely with the owner in
order to reach an agreement. Since these transactions are voluntary, accomplished by a
willing buyer and a willing seller, negotiations may result in agreement for the amount of the
original estimate, an amount exceeding it, or for a lesser amount. Although not required by
the regulations for voluntary acquisition, it would be entirely appropriate for an acquiring entity
to apply the administrative settlement concept and procedures in 49 CFR 24.102(i) to
document the rationale for determining the negotiated price.

Step 7 — Execute Agreement
The Grant Recipient and the property owner must execute a sale or donation agreement and
the deed must be recorded as required by State regulations.

Step 8 — Report Acquisition Parcel Information
The Grant Recipient must prepare and submit to TDA an Acquisition Report (Form A601) for
each parcel.

6.3.3 Step by Step Procedures - Involuntary Acquisitions

Step 1 — Determine property to be acquired

Prior to beginning an acquisition process, the Grant Recipient must have a clear
understanding of the grant-funded project and the property that must be acquired for the
project to be successful.

Step 2 — Submit Form A600 Initial Acquisition Report to TDA for review and approval.
Involuntary acquisition requires TDA authorization prior to pursuing the property; the Initial
Acquisition Report (Form A600) includes a request for this approval. TDA'’s response must
be maintained in the local files. The Grant Recipient may also submit Form A600 to request
TDA approval to waive appraisal requirements on properties with an estimated value of
$10,000 or less as permitted under 49 CFR 24.102(c)(2).
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Step 3 — Notify Owner of Property Rights

As soon as feasible, the acquiring entity must notify the owner in writing of its interest in
acquiring the property and the basic protections provided to the owner under URA and HUD
regulations.

The Grant Recipient must provide the owner with the following, prior to making a purchase
offer:

e Notice to Owner For Involuntary Acquisition (See sample HUD Guideform Appendix
30, Form A602 for appropriate language)

e “When a Public Agency Acquires Your Property” - This HUD booklet describes
important features of the Uniform Relocation Assistance and Real Property Acquisition
Policies Act of 1970, as amended.

e “The Texas Landowner’s Bill Of Rights” — This required informational booklet explains
the rights and protections available to landowners. ( See § 402.031, Texas Govt. Code
and Property Code §21.0112)

Optional - In addition, the owner can also be invited to donate the property. The acquiring
entity may include the following documents:

e Form for the owner to complete allowing him/her to accept or decline the request to
donate the land.
e Form on which the owner may waive his/her right to an appraisal of the land.

Step 4 — Determine Just Compensation for the Property

An appraisal is required for property acquired under involuntary procedures unless the
following (see 49 CFR 24.102(c)(2)):

e |If the property valuation is simple and the anticipated value of the proposed acquisition
is $10,000 or less, no formal appraisal is required. The acquiring entity must prepare a
waiver valuation and have a reasonable basis for the waiver valuation.

e |If the owner is donating the property and releases the acquiring/condemning authority
from its obligation to appraise the property, no formal appraisal is required, 49 CFR §
24.102(c)(2).

e |If the value of the property exceeds $10,000, but is less than $25,000, TDA will
consider written requests for waiver of appraisal, which must be submitted with the
Initial Acquisition Report (Form A600).

The process of estimating value when an appraisal is determined to be unnecessary is
considered a “waiver valuation.” Appraisal standards are addressed in 49 CFR 24.103.

The property owner, or the owner’s designated representative, must be invited to accompany
the appraiser and be given the opportunity to present facts and information which may affect
the valuation. See 49 CFR §24.102(c)(1). The Grant Recipient should consult with their legal
counsel for guidance with respect to the requirements and procedures of the URA in
determining just compensation.
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Qualifications of Appraiser and Review Appraiser

The appraisal procedures require that a qualified appraiser and a qualified review appraiser
be retained (See 49 CFR 24.103 -.104) in compliance with TxCDBG professional services
procurement procedures and applicable state procurement law. A contract (fee) appraiser
hired to perform an appraisal or a review appraisal must be a state licensed or certified real
estate appraiser.

Appraiser — The appraiser must provide an independently and impartially prepared opinion of
the value of an adequately defined property as of a specific date, supported by the
presentation and analysis of relevant market information.

e Review Appraiser — Per 49 CFR 24.104, the review appraiser must examine the
analysis of market information in appraisals to assure that they meet the definition of
appraisal found in 49 CFR 24.2(a)(3), appraisal requirements found in 49 CFR 24.103,
and all other applicable requirements. The review appraiser may be a member of the
staff of the acquiring entity but must have adequate experience, education, training,
and certification/licensing. If the review appraiser is unable to recommend or approve
an appraisal as an adequate basis for the establishment of just compensation, the
review appraiser may, as part of the review, present market information to support a
recommended value.

Step 5 - Notification—Establishment and offer of just compensation

Before the initiation of negotiations, the Grant Recipient must establish an amount believed to
be just compensation to offer the property owner. The Grant Recipient must provide the just
compensation value of the property to the owner in writing prior to making a purchase offer.
The amount shall not be less than the approved appraisal of the fair market value of the
property, taking into account the value of allowable damages or benefits to any remaining
property. The just compensation determination statement and notification to the owner must
be signed by an acquiring entity official and must include:

(1) A statement of the amount offered as just compensation. In the case of a partial
acquisition, the compensation for the real property to be acquired and the compensation for
damages, if any, to the remaining real property shall be separately stated.

(2) A description and location identification of the real property and the interest in the real
property to be acquired.

(3) An identification of the buildings, structures, and other improvements (including removable
building equipment and trade fixtures) which are included as part of the offer of just
compensation.

(See 49 CFR 24.102)

Step 6 — Complete Environmental Review

In accordance with U.S. Department of Housing and Urban Development (HUD) regulations
at 24 CFR §58.22, a Grant Recipient may not execute an agreement for the sale, lease, or
donation of real property before an environmental review has been completed and release of
funds authorized by TDA. (See Chapter 3)
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Step 7 — Determine Price

The owner may choose to donate the property or may accept the just compensation amount,
in which case the parties may proceed with the execution of appropriate donation or sales
documents in Step 8.

The owner may also decline the offer of just compensation and negotiate a different price.
The owner must be given reasonable opportunity to present material and information which
the owner believes is relevant to determining the value of the property, and to suggest
modifications in the proposed terms and conditions of the purchase.

The purchase price may differ or exceed the amount offered as just compensation when
reasonable efforts to negotiate an agreement have failed and an acquiring entity official
approves such settlement as reasonable, prudent, and in the public interest. Once a final
price is determined to be acceptable by both parties, an Administrative Settlement with
written justification shall be prepared, which states pertinent information, including trial risk
and other factors that support such a settlement (see 49 C.F.R. § 24.102(i)). (See also
Sample Administrative Settlement Guideform Form A610). Relocation payments are not
acquisition costs and cannot be used to support an administrative settlement. When a
Negotiated Purchase is completed, the Administrative Settlement document must be
submitted to TDA with the Acquisition Report (Form A601) upon completion of acquisition.

If negotiations are unsuccessful and the use of eminent domain has been approved by TDA,
the acquiring agency must complete all required procedures. Please refer to your local
attorney for specific guidance.

Step 8 — Execute Agreement
The Grant Recipient and the property owner must execute a sales or donation agreement.
The deed must be recorded as required by State regulations.

Step 9 — Report Acquisition Parcel Information

The Grant Recipient must prepare and submit to TDA an Acquisition Report (Form A601) for
each parcel (include any administrative settlements as necessary).

6.4 Acquisition and Other Program Requirements

Procurement: Surveyors, appraisers, tittle companies and other professionals whose services
are required for acquisition must be procured under TxCDBG rules for procurement of
professional services.

Environmental Review: Environmental reviews must be completed prior to completion of
acquisition activities.

Release of Funds:
e No TxCDBG construction funds will be released until the Initial Acquisition Report
(Form A600), confirming any requirement for acquisition or the absence of acquisition,
has been submitted to TDA.
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e All acquisition activities must be fully documented, completed, executed and recorded,
prior to the execution of any related construction contracts.

e If acquisition is required, then Form A601 must also be completed and submitted to
the contract specialist before construction funds may be released.

Contract Modifications and Amendments: Addition or deletion of acquisition activities to the
TxCDBG contract must be approved by TDA.

Recordkeeping: The Grant Recipient is responsible for demonstrating compliance with URA
requirements, regardless of who actually performs the duties. All records and notices and
their date of delivery must be maintained locally for TDA and HUD monitoring purposes.

e Forms A600 and A601 as applicable, must be submitted to TDA and retained in the
local file.

e All mailed communications should be “USPS Certified, Return Receipt Requested” or
similar, or hand delivered with a notation on a copy by a witness to the delivery. The
acquiring entity’s records must contain the complete record and demonstrate
compliance.

Private to private acquisition of Real Property:

e URA - If an acquisition is a private to private acquisition of real property, the URA does
not apply. The private development part of the project is considered separate;
therefore, acquisition by a private entity from another private entity entirely for private
use is not considered to be subject to URA. However, if CDBG funds are invested in
public infrastructure to support that private enterprise, any acquisition with respect to
that public infrastructure is subject to URA.

e Environmental - If the private to private transfer of property would not have occurred if

not for the federal project, then the real property must pass environmental clearance
before the acquisition (a choice limiting action) occurs.

6.5 Best Practices

Whether acquisition is voluntary or involuntary must be determined at the beginning of the
process so the proper procedures and notifications are performed. Failure to follow the
proper procedure for the type of acquisition may result in financial penalties, including
possible contract termination. The careful completion and submittal of the Form A600 form
is an important early step to assure compliance.

TDA recommends the acquiring entity begin title research early in the acquisition process to
correct title issues that may cause delays.

TDA also recommends acquisition matters be completed prior to construction activities being
bid to avoid delays caused by last minute acquisition changes.
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When a project includes multiple activities and only some of the activities require acquisition,
the Grant Recipient must consult with TDA to determine which activities may occur prior to
completing acquisition.

It is likely that the process of obtaining an appraisal and review appraisal will cause delays in
the acquisition process. This may prevent completion of the TxCDBG Performance
Statement (Exhibit A) activities within the contract period. In this circumstance, the project as
contracted will need to be re-evaluated to determine its feasibility. Contact TDA for technical
assistance.

The use of condemnation procedures is not compatible with TxCDBG projects. The use of
condemnation procedures generally requires an extended time to accomplish and is not an
eligible cause for contract extension.

See TDA website for additional Sample documents.

6.6 References and Guidance

Federal guidance for procuring appraisals may be found in HUD Handbook 1378 Real Estate
Acquisition and Relocation Policy and Guidance on the HUD website, which includes guidance and
sample language for required notices:
e Chapter 6 Recordkeeping and Reports to guide localities in the Acquisition process
e Appendix 19 Preparing an Appraisal Scope of Work
e Appendix 20 Agreement for Appraisal Services.
e Appendix 31 Informational Notice VOLUNTARY ACQUISITION for Agencies WITHOUT
Eminent Domain Authority.
e Appendix 32 Informational Notice VOLUNTARY ACQUISITION for Agencies WITH
Eminent Domain Authority, where it will be REVOKED.
e Appendix 30 Notice of Interest INVOLUNTARY ACQUISITION for Acquisition where
Eminent Domain Authority IS RETAINED.

The following documents are included in this chapter and available on the TDA website:
o State of Texas Publication: “The Texas Landowners Bill of Rights”
e HUD publication: “When a Public Agency Acquires Your Property”
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CHAPTER 7
DAVIS-BACON LABOR STANDARDS

7.0 Introduction

This chapter offers a brief description of the laws and regulations associated with federal labor
standards administration and enforcement, including TxCDBG contract requirements for Davis-Bacon
compliance and responsibilities of the Grant Recipient.

This chapter refers to HUD Handbook 1344.1. Information about each requirement can be found on
HUD’s website at the following link:

http://portal.hud.gov/hudportal/HUD?src=/program_offices/administration/hudclips/handbooks/sech/13
441

Title | of the Housing and Community Development Act of 1974 requires the payment of Davis-Bacon
Act prevailing wage rates (which are determined by the U.S. Department of Labor) to all workers on
CDBG construction projects in excess of $2,000. (42 USC §5310; 40 USC 3142(d)). For assistance
in determining whether Davis-Bacon wage rates apply to a particular project, please see the Davis-
Bacon Coverage Chart (Form A711) or contact TDA. These requirements apply regardless of
whether or not the contract was acquired through the sealed bid, small purchase, or non-
competitive proposals (sole source) procurement process.

Even if CDBG funds finance
Activities financed by CDBG that are not “construction work” do | only a portion of a
not trigger Davis-Bacon requirements, for example: construction contract, Davis-
¢ Real property acquisition; Bacon requirements  still
¢ Architectural and engineering fees; apply to the entire
e Other professional services (legal, accounting, testing**); | construction contract.
and

e Other non-construction items (furniture, business licenses, real estate taxes).
(**Note: Drilling a test well can be considered either a component of construction or a professional

service. To determine if Davis-Bacon applies to a test well, please refer to DOL Field Operations
handbook, 15d05, for additional guidance.)

7.1 Objectives of Davis-Bacon

The following five key labor standard objectives must be accomplished by the Grant Recipient and/or
TDA in order to administer and enforce Davis-Bacon requirements and protect workers’ rights.

All Labor related materials must be sent to the Labor’s Inbox Labors@TexasAgriculture.gov. To
ensure that labor materials are processed timely, do not submit to general inbox for a contract
specialist or other party.

Objectives for Davis-Bacon Labor Standards Compliance

1. Apply Davis-Bacon requirements properly.

2. Support Grant Recipient compliance with labor standards through education and advice.
3. Monitor Grant Recipient performance.

4. Investigate probable violations and complaints of underpayment.
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5. Pursue debarment and other available sanctions against repeat labor standards violators.

By executing the TXCDBG contract, Grant Recipients have agreed to administer and enforce Davis-
Bacon requirements and have accepted the responsibilities described in this chapter.

7.2 Procedures for Labor Standards Compliance

A construction project covered by Federal labor standards requires a series of specific actions by
labor standards personnel prior to the actual start of construction.

STEP 1 Designate an LSO for the project.
Submit the Appointment of Labor Standards Officer (Form A701) by email to
Labors@TexasAgriculture.gov.

The LSO is responsible for the proper administration and enforcement of the Federal labor standards
provisions on contracts covered by Davis-Bacon requirements. Tasks include:

¢ Providing labor standards preconstruction advice and support to the Grant Recipient and other
project principals (for example, the owner, sponsor, architect), including ensuring that no prime
or sub-contract is awarded to a contractor that is ineligible (i.e. debarred) for federally-assisted
work;

e Providing the proper Davis-Bacon wage decision and ensuring that the wage decision and
contract clauses are incorporated into the contract for construction and any sub-contracts;

e Monitoring labor standards compliance by conducting interviews with construction workers at
the job site, reviewing payroll reports; and ensuring that the applicable Davis-Bacon wage
decision and the Department of Labor’s “Notice to All Employees” are posted at the job site;
and

¢ Overseeing any enforcement actions that may be required.

The LSO may be an employee of a city or county or a private consulting firm. An LSO is required for
all grant contracts with construction activities, including those with force account approval.

STEP 2 Obtain an applicable Wage Decision for the project.
Wage decisions:

e Are established by the U.S. Department of Labor (DOL);

o List construction work classifications (such as Carpenter, Electrician, Plumber, Laborer, etc.)
and the minimum wage rates, and fringe benefits where prevailing, that people performing
work in those classifications must be paid;

o Are categorized into four groups (Heavy, Highway, Building, and Residential Construction);
Apply to specific geographic areas, usually a county or group of counties; and

¢ Are modified from time to time to keep them current.

The LSO must obtain the applicable wage decision from the Department of Labor's website at
www.wdol.gov for all construction contracts where Davis-Bacon and Related Acts (DBRA) applies
that are greater than $2,000. The LSO must complete the Wage Rate Issuance Notice (Form A702)
and retain a copy in the contract file. The date the wage rates were issued must be recorded on the
Ten Day Confirmation (Form A703).
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WAGE RATE CLASSIFICATIONS

The following descriptions and illustrations are provided as guidelines. The advertised and contract
specifications should identify as specifically as possible the segments of work to which the schedules

will apply.

HIGHWAY CONSTRUCTION -- Highway projects include the construction, alteration or repair of
roads, streets, highways, runways, taxiways, alleys, trails, sidewalks, paths, parking areas, and other
similar projects not incidental to building or heavy construction.

BUILDING CONSTRUCTION -- Building construction generally is the construction of sheltered
enclosures with walk-in access for the purpose of housing persons, machinery, equipment, or
supplies. It includes all construction such as structures, residential structures greater than four(4)
stories, the installation of utilities and the installation of equipment, both above and below grade level,
as well as incidental grading, utilities and paving. Additionally, such structures need not be “habitable”
to be building construction. The installation of heavy machinery and/or equipment does not generally
change the project’s character as a building.

RESIDENTIAL CONSTRUCTION -- Residential projects for Davis-Bacon purposes are those
involving the construction, alteration, or repair of single family houses or apartment buildings of no
more than four (4) stories in height. This includes all incidental items such as site work, parking
areas, utilities, streets and sidewalks.

HEAVY CONSTRUCTION -- Heavy projects are those projects that are not properly classified as
either building, highway or residential. Unlike these classifications, heavy construction is not a
consistent classification. Because of this catch-all nature, projects within the heavy classification may
sometimes be distinguished on the basis of their particular project characteristics, and separate
schedules issued. For example, separate schedules may be issued for dredging projects, water and
sewer line projects, dams, major bridges, and flood control projects.

STEP 3 Include the wage decision in the bid documents

If the construction work will be procured through competitive bidding (either sealed bids or small
purchase procurement), the wage decision (and any modifications) must be included in the bid
package. See Chapter 5: Procurement Procedures for more information on the bid process and
documents. Review the various Wage Decisions for each county and choose the one that is
appropriate for the work to be done. The types of work and the locations where these decisions are
applicable are listed in the first paragraphs of the decision.

STEP 4 Ensure that the wage decision is current before bid opening.

The LSO must confirm that the wage decision in the bid specifications for construction contracts in
excess of $2,000 is still current for the bid opening date. The LSO must submit a completed Ten Day
Confirmation (Form A703) no more than ten, but not less than five, days prior to the bid opening. If
the LSO submits a Ten Day Confirmation less than five days prior to bid opening or requests for
quotes, then the contractor could be responsible for the new wage decision if it is discovered that the
decision changed. This could require the Grant Recipient/Contractor to repeat the bidding process.
TDA considers 5 or more days prior to bid opening to be a reasonable amount of time to notify
prospective bidders.

. A completed Ten Day Confirmation (Form A703), signed by TDA's TxCDBG Labor
Standards Officer, and a copy of the current wage decision must be retained in the local files
with other labor standards documentation.

. The date the wage rates were confirmed by TDA’s TxCDBG Labor Standards Specialist
must be recorded on the Labor Standards Record (Form A706).
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. The Ten Day Confirmation does NOT “lock in” wage rates. Wage rates may be modified
until bids are open. If TDA is notified of any changes to this confirmed wage rate prior to the
bid opening, and if the agency finds that there is sufficient time to notify bidders of the change,
TDA’s TxCDBG Labor Standards Officer will notify the local LSO that the modified wage
decision must be included in the bid and contract documents.

. If the construction contract is to be procured through means other than sealed bids, then
the “Bid Open Date” on the Form A703 is the date that the Grant Recipient went out for
Requests for Quotes on the work to be done. This date is necessary to determine wage rate
compliance and must be reported on the Semi-Annual report that goes to HUD and DOL.

STEP 5 Check the recommended construction contractor for eligibility status.
The LSO must verify prior to awarding and executing the construction contract that all prime
contractors (and their subcontractors) are not listed as “debarred” in the System for Award
Management (SAM) https://www.sam.gov/portal/public/SAM/.
e The LSO must print a record of the verification from the SAM website and retain a copy in the
local files.
e The date the contractor is “cleared” must be recorded on the Labor Standards Record (Form
A706).

All contractors must be verified prior to being eligible for funding. Eligibility of all contractors must be
verified through the SAM website prior to any formal action authorizing the award of the construction
contract to the contractor (examples of formal action include but are not limited to, authorizing
resolution, authorizing ordinance, Council approval of award, contract execution, etc.).

STEP 6 Award the construction contract.
Each contract subject to Davis-Bacon labor standards requirements must include contract provisions
containing labor standards clauses and a Davis-Bacon wage decision. A sample construction
contract that may be used for TXCDBG projects can be found in Appendix F.
The labor standards clauses:

o Describe the responsibilities of the construction contractor concerning Davis-Bacon wages;

¢ Obligate the construction contractor to comply with the labor requirements;

e Provide for remedies in the event of violations, including withholding payments due to the

construction contractor to ensure the payment of wages or liquidated damages; and
¢ Enable the LSO to enforce the Federal labor standards applicable to the project.

If the construction contract has not been awarded within 90 days after bid opening, any wage decision
modification published prior to the award of the construction contract shall be effective for that
construction contract.

Additional Classification and Wage Rate

The LSO may request an additional classification in writing through the Request for Additional
Classification and Rate (Form A705), along with a copy of the applicable wage decision for that
particular construction contract. The request will represent what the employer (prime contractor or
subcontractor) wants to pay workers performing a particular set of duties and must meet the following
U.S. Department of Labor (DOL) regulations:

1) The work to be performed by the additional classification is not performed by a classification
already on the applicable wage decision;

2) The classification is used by the construction industry in the area of the project; and

3) The proposed wage rate and any fringe benefits bear a reasonable resemblance to the rates
on the wage decision.

NOTE: As a general guide, the wage rate proposed for a trade classification such as Electrician
must be at least as much as the lowest wage rate for other trade classifications already
contained in the wage decision. “Trade classifications” are generally all work classifications,
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excluding Laborers, Truck Drivers, and Power Equipment Operators. Additional classifications
proposed for Power Equipment Operators must specify the type(s) of power equipment
involved and the proposed wage rate(s) must be at least as much as the lowest wage rate for
any Power Equipment Operator that appears on the wage decision.

TDA’s TxCDBG Labor Standards Officer will review the requested classification and wage rate to
ensure that all required information is submitted.

o TDA’'s TxCDBG Labor Standards Officer will refer it to the DOL for final approval. The LSO
will receive a copy of the final determination letter once the DOL has reviewed the request.

o If the DOL does not approve the request, the LSO will be notified about what classification and
wage rate should be used for the work in question. The LSO will also receive instructions
about how to ask for DOL reconsideration if the Grant Recipient would like to pursue the issue
further.

e The TxCDBG contract does not need to be held open if DOL has not responded before the
close of the TXCDBG contract. The LSO will be informed of how to proceed if this does occur.

STEP 7 Contractor Posts Wage Decision at the Job Site

The prime contractor must post a copy of the wage decision and a copy of the DOL Davis-Bacon
poster entitted “Employee Rights under the Davis-Bacon Act” (Form WH-1321 found at
http://www.dol.gov/whd/programs/dbra/wh1321.htm) at the job site in a place that is easily accessible
to all of the construction workers employed at the project. If the contractor requests additional
classification(s) as described above, the contractor must also post the notice of the request and the
associated wage decision on the job site.

STEP 8 Hold a preconstruction conference to explain labor standards.

A preconstruction conference by phone, conference call, or in person should be held with the
engineer/architect, prime contractor, subcontractor(s), inspector(s), LSO, and all applicable utility
companies prior to the start of construction. The Grant Recipient must document and retain
preconstruction conference minutes, including a list of attendees and an outline of the required
federal/state labor requirements (a sample checklist is included as Form A704).

The preconstruction conference should include:

e Advice to all parties regarding their responsibilities and obligations on a federally funded or
federally assisted project;
Discussion of applicable federal, state, local, and program guidelines;

e Discussion of all construction details, time frame of project, payment requirements, and labor
standards;

o Delivery of all bonds and certificates of insurance to the Grant Recipient; and

o Delivery of all necessary General Wage Decisions, labor posters, and any additional
classifications to the contractor along with instructions that will assist in completing the project.

The forms and posters must be posted by the contractor at the work site in a prominent and
accessible place where the workers can easily read them. These posters are available from the HUD
(Labor Standards and Enforcement) or DOL’s websites.

STEP 9 Submit the Labor Standards Record (LSR).

The LSO must submit a Labor Standards Record (Form A706) on each construction contract for the
TxCDBG project that is above $2,000, whether building or installing and where DBRA applies to the
contract. (Note: Do not file an LSR for contracts for materials only or where DBRA does not apply.)
A separate record must be submitted for each prime contractor and should reflect all subcontractors
listed under that prime.
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e The Labor Standards Record must be submitted after the preconstruction conference is held
and before any construction dollars are reimbursed from the TxCDBG contract for the
construction contract.

e Submit the Labor Standards Record by email to Labors@ TexasAgriculture.gov.

e Submit the Labor Standards Record - Additional Subcontractor Verification (Form A706-supp)
for all sub-contractors previously not reported for the prime on the Labor Standards Record by
email to Labors@TexasAgriculture.gov.

STEP 10 Review project payrolls during construction.

The LSO or other designated inspector must conduct an on-site visit to the project site and interview
some of the workers concerning their employment on the project. In addition, the LSO must
periodically review payrolls and related submissions to ensure that the labor standards requirements
have been met. The LSO will notify the Grant Recipient if these reviews find any discrepancies or
errors and will provide instructions about what steps must be taken to correct any problems.

On-site Interviews. Every employer (contractor, subcontractor, etc.) must make their employees
available for interview at the job site with the LSO, TDA's TxCDBG representative, HUD
representative or DOL representative.

o Employee Interviews should be representative of all classifications of employees on the
project. The number and quality of interviews documented should reflect that the LSO is
diligently ensuring that workers are paid at least minimum prevailing wage rates.

e For each prime contractor and each subcontractor, a minimum of 1 employee in each
classification must be interviewed, with at least 25% of the total number of the employees
interviewed.

e The interviews are confidential and the employee will be asked about the kind of work they
perform and their rate of pay.

o Every effort will be made to ensure that these interviews cause as little disruption as possible
to the on-going work.

¢ Interview information must be recorded on the Record of Employee Interview (Form A707) or
HUD FORM 11 available at http://portal.hud.gov/hudportal/documents/huddoc?id=11.pdf

o If employees are not available for interview during the LSO’s on-site visit, the LSO must
document the date of the on-site visit, the reason employees were not available, and the
attempt to obtain the required information through other means, such as mailed
questionnaires.

Project payroll reviews. A weekly certified payroll report for all prime and subcontractors must be
completed and kept in the local contract files, beginning with the first week in which construction
begins on the project and for every week after until the work is complete (unless construction is
suspended with documentation). The LSO must review the payroll submissions to ensure that:

o Workers are properly listed on the payrolls for the days, work classification, and rate of pay
(compare to interview forms);
The payrolls are complete and signed;
Employees are paid no less than the wage rate for the work classification shown;
Apprentice and trainee certifications are submitted (where needed); and
Employee authorizations for other deductions are submitted (where needed).

Form A708 is the suggested payroll format for TXCDBG projects. Employers may use any other type
of payroll, such as computerized formats, as long as all required information from Form A708 is
included. The fillable DOL WH- FORM 347 can be found at www.dol.gov/iwhd/forms/wh347instr.htm.
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STEP 11 Submit construction completion reports (COCC & FWCR)
Upon completion of the construction contract, a final inspection must be conducted and all parties
must agree that the work is acceptable.

e A Certificate of Construction Completion (COCC) (Form A709) is required for each prime
construction contract and documents acceptance of the project by the Grant Recipient,
engineer, and contractor.

e A Final Wage Compliance Report (FWCR) (Form A710) signed by the LSO is required for
each prime construction contract subject to Davis-Bacon.

The COCC and FWCR must be received and approved prior to reimbursement of the final draw
for each prime construction contract and the final engineering draw. Both documents are
required to satisfy the construction contractor’s obligations, and should therefore be completed prior to
the Grant Recipient’s payment of the final pay estimate.

Submit electronic copies of the COCC and the FWCR to: Labors@TexasAgriculture.gov.

7.2.1 Restitution for Underpayment of Wages.

Where underpayments of wages have occurred, the employer must pay wage restitution to the
affected employees. Wage restitution must be paid promptly in the full amounts due, less any
permissible and authorized deductions.

Notification to the prime contractor
The LSO must notify the prime contractor in writing of any underpayments found during payroll or
other reviews (See Form A712).
e The notice must describe the underpayments and provide instructions for computing and
documenting the restitution to be paid.
e The prime contractor is allowed 30 days to correct the underpayments.
e The prime contractor is responsible to the LSO for ensuring that restitution is paid. If the
employer is a subcontractor, the subcontractor will usually make the computations and
restitution payments and furnish the required documentation through the prime contractor.

Computing wage restitution

Wage restitution is simply the difference between the wage rate paid to each affected employee and
the wage rate required on the wage decision for all hours worked where underpayments occurred.
The difference in the wage rates is called the adjustment rate. The adjustment rate times the number
of hours involved equals the gross amount of restitution due.

Overtime and underpayment

Overtime hours are defined as all hours worked on the work site in excess of 40 hours in any work
week. Overtime hours must be paid at no less than one and one-half times the regular rate of basic
pay plus the straight-time rate of any required fringe benefits. If the employees did not receive at
least time and one-half for any overtime hours worked on the project, the following will occur:

e |If the project greater than $100,000 and is therefore subject to Contract Work Hours and
Safety Standards Act (CWHSSA) overtime requirements, the employer will be asked to pay
wage restitution for all overtime hours worked on the project.

o The employer will also be liable to the Department of Labor for liquidated damages (overtime
violation dollar penalty) computed at $10 per day per violation. Contact the Labor Compliance
Officer at TDA for further information.
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¢ Once liquidated damages are computed, the prime contractor will be notified in writing of the

fine and wage restitution owed. A check (payable to

TDA) in the amount of the liquidated damages should Employers are not required to submit

checks (certified or otherwise) to TDA

be forwarded to TDA to be processed for HUD. to correct underpayments. The
. employer reports and certifies
Correction payrolls restitution payments on a correction

The employer will be required to report the restitution paid on a | payroll, which is kept in local files.

correction certified payroll. The correction payroll will reflect the
period of time for which restitution is due (for example, Payrolls #1 through #6; or a beginning date
and ending date). The correction payroll will list each employee to whom restitution is due and their
work classification; the total number of work hours involved (daily hours are usually not applicable for
restitution); the adjustment wage rate (the difference between the required wage rate and the wage
rate paid); the gross amount of restitution due; deductions and the net amount to be paid. A verified
signed Payroll (Form A708) must be sent to the LSO.

Review of corrected payroll

The contractor administrator will review the corrected payroll to ensure that full restitution was paid.
The prime contractor shall be notified in writing of any discrepancies and will be required to make
additional payments, if needed, and documented on a supplemental correction payroll, within 30 days.

Inability to locate worker

Sometimes wage restitution cannot be paid to an affected employee because, for example, the
employee has moved and can't be located. In these cases, at the end of the project the prime
contractor will be required to place in a deposit or escrow account an amount equal to the total
amount of restitution that could not be paid because the employee(s) could not be located. The LSO
will continue to attempt to locate workers entitled to restitution for 3 years after the completion of the
project. After 3 years, any amount remaining in the account for workers restitution will be credited
and/or forwarded by the LSO to TDA.

7.2.2 Labor Disputes

Administrative Review on Labor Standards Disputes

The labor standards clauses in the TxCDBG contract and DOL regulations provide for administrative
review of issues by TDA where there is a difference of views between the LSO and any employer.
The most common situations include:

Findings of underpayment Compliance reviews and other
investigations may result in findings of underpayment. The

Remember, the prime contractor
is responsible and will be held

employer will have an opportunity to provide additional | jigple for any wage restitution
information to the LSO that may explain apparent inconsistencies that is due to any worker
and/or resolve the discrepancies. employed in the construction of

the project, including workers
Withholding The LSO may cause withholding of payments due to | employed by subcontractors.
the prime contractor to ensure the payment of wages which are
believed to be due and unpaid, for example, if wage
underpayments or other violations are not corrected within 30 days after notification to the prime
contractor.

Deposits and Escrows

If corrective actions or disputes continue after the project is completed, provisions must be made to
ensure that funds are available to pay any wage restitution that is found due. In these cases, TDA
allows the project to proceed to final closings and payments provided the prime contractor deposits an

2016 TxCDBG Project Implementation Manual Section A—Chapter 7 Davis-Bacon Labor Standards 09/01/2016 9





amount equal to the potential liability for wage restitution and liquidated damages, if necessary, in a
special account. The deposit or escrow account is controlled by the LSO. When a final decision is
rendered, the LSO makes disbursements from the account in accordance with the decision.
Deposit/escrow accounts are established for one or more of the following reasons:

o Where the parties have agreed to amounts of wage restitution that are due but the employer
has not yet furnished evidence that all of the underpaid workers have received their back
wages. The deposit is equal to the amount of restitution due to workers not supported by
adequate documentation of payment. As proper documentation is received, amounts
corresponding to the documentation are returned to the prime contractor. Amounts for any
workers who cannot be located are held in the escrow account for three years and disbursed
as described above (See Restitution on Underpayment of Wages).

e Where underpayments are suspected or alleged and an investigation has not yet been
completed. The deposit is equal to the amount of wage restitution and any liquidated
damages, if applicable, that is estimated to be due. If the final determination of wages due is
less than the amount estimated and placed in the escrow account, the escrow will be reduced
to the final amount and the difference will be returned to the prime contractor. If the parties
agree to the investigative findings, the amounts due to the workers will be disbursed from the
escrow account in accordance with the schedule of wages due. Amounts for unfound workers
will be retained as described above. If the parties do not agree and an administrative hearing
is requested, the escrow will be maintained as explained earlier.

o Where the parties are waiting for the outcome of an administrative hearing that has been or
will be filed contesting a final determination of wages due. The deposit shall be equal to the
amount of wage restitution and liquidated damages, if applicable, that have been determined
due. Once a final decision is rendered, disbursements from the escrow account are made in
accordance with the decision.

Debarment

Contractors and/or subcontractors that are found by the Secretary of Labor to be in aggravated or
willful violation of the labor standards provisions of the Davis-Bacon and Related Acts (DBRA) will be
ineligible (debarred) to participate in any DBRA contracts for up to 3 years. Debarment includes the
contractor or subcontractor and any firm, corporation, partnership or association in which the
contractor or subcontractor has a substantial interest. Debarment proceedings can be recommended
by the LSO or can be initiated by the DOL on its motion. Debarment proceedings are described at 29
CFR 5.12.

7.3 Exemptions

The following contracts and activities are exempt from Davis-Bacon

requirements except where indicated: NOTE: The Fair Labor

e Construction contracts of $2,000 or less; Standards Act (FLSA) is usually

e Construction contracts of $100,000 or less are exempt from | applicable, whether or not the
CWHSSA only; DBRA or CWHSSA apply.

e Single-family homeowner residences (Making Davis Bacon Work-
A Practical Guide for States, Indian Tribes and Local Agencies
(September 2011);

¢ Rehabilitation of residential property designed for fewer than eight families; (Making Davis Bacon
Work-A Practical Guide for States, Indian Tribes and Local Agencies (September 2011);
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e Demolition and/or clearance activities (for example, debris removal), unless related to construction
(demolition and clearance as independent functions are not considered construction);
e Labor/installation charges on equipment or materials purchases, if that portion of the contract is
less than 13% of the total cost of the item(s) purchased;
e Construction work performed by the employees of the Grant Recipient (force account) that are
engaged on an otherwise covered project; and
e Construction work performed by a public utility extending its own utility system
0 The Grant Recipient must notify TDA if pursuing this method. TDA may request documentation
prior to authorizing payment that the price charged by the public utility is less than the price
that would be anticipated if the construction had been procured by sealed bids. With the
exception of the situations listed in this section, all workers employed by contractors or
subcontractors in the performance of construction work financed in whole or in part with
assistance received under the TxXCDBG program shall be paid wages at rates not less than
those prevailing on similar construction in the locality as determined by the Secretary of Labor
in accordance with the Davis-Bacon Act, as amended.

7.4 Recordkeeping Requirements

To show compliance with Davis Bacon regulations, the Grant Recipient must maintain a file with the
following documentation for each construction contract:
(*Must be submitted to TDA)
e Appointment of Labor Standards Officer®
Copy of Wage Rate Issuance(s)
Ten-Day Confirmation Forms*
Additional Classification request(s)*
Contractor Eligibility Verification printout(s) from SAM (for each prime and/or subcontractor)
Pre-construction conference minutes and sign-in sheet(s)
Labor Standards Record*
Payrolls, with evidence of compliance review
Employee interviews
Wage violations (amount of restitution, number of hours and days)*
Interim inspection reports
Certificate(s) of Construction Completion*
Final Wage Compliance Report(s)*

7.5 Laws and Regulations

7.5.1 Laws Regarding Labor Standards

DAVIS-BACON ACT (40 USC Chapter 31, Subchapter IV)
CONTRACT WORK HOURS & SAFETY STANDARDS ACT (CWHSSA)
COPELAND (ANTI-KICKBACK) ACT (18 USC 874; 40 USC 3145)

FAIR LABOR STANDARDS ACT
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7.5.2 Davis-Bacon Requlations
The Department of Labor has published rules and instructions concerning Davis-Bacon and other
labor laws in the Code of Federal Regulations (CFR).

29 CFR Parts 1, 3,5,6and 7

2016 TxCDBG Project Implementation Manual Section A—Chapter 7 Davis-Bacon Labor Standards 09/01/2016 12






CHAPTER 8
FORCE ACCOUNT LABOR

TABLE OF CONTENTS
Page

8.0 Introduction 2

8.1 Definition of Force Account

8.2 Allowable Force Account Costs

8.2.1 Wages

8.2.2 Fringe Benefits

8.2.3 Material Costs

8.2.4 Equipment Costs

8.2.5 Other Force Account Costs

o o o (BN

8.3 Force Account Record Keeping

2016 TxCDBG Project Implementation Manual Section A—Chapter 8 Force Account Labor 09/01/2016 1





CHAPTER 8
FORCE ACCOUNT LABOR

8.0 Introduction

In some instances a Grant Recipient may perform construction work under what is generally known as
“force account”. The Grant Recipient decides not to contract out the work but actually performs it “in-
house” using its own employees. The use of force account must be approved by TDA, even if the
Grant Recipient will not claim the costs as grant reimbursement or matching funds, to ensure that the
Grant Recipient has the capacity to complete the project in-house.

Force account work is not subject to Davis-Bacon Act (D-B) wage requirements because
governmental agencies and States or their political subdivisions are not considered “contractors” or
“subcontractors” within the meaning of the D-B Act. However, any part of the work not done under
force account but contracted out is subject to Davis-Bacon and Related Acts (DBRA) and Contract
Work Hours and Safety Standards Act (CWHSSA) as described in Chapter 7 Labor Standards.

In addition to force account construction work, Grant Recipients may utilize local staff to administer

and/or engineer their TXCDBG funded community development projects. This is also considered
“force account”.

8.1 Definition of Force Account

Definition of Force Account: Professional services, construction, rehabilitation, repair or demolition that is
performed by municipal or county employees.

Definition of Employee: Determining whether a worker is an employee vs. an independent contractor
depends on many factors including the nature and degree of control by the principal/payer. (See IRS 20 Point
Checklist for Independent Contractors).

Documenting Employee Status: Therefore, to qualify as force account, an employee must be documented
on the employer’s payroll records as either regular or temporary employees. Status may also be documented
through W-2 Wage and Tax Statements.

Force account applies to the following employees:

e Permanent employees of a Grant Recipient;

e Temporary employees of a Grant Recipient hired, not contracted, to specifically perform work on a
federally funded or federally assisted construction project - the Grant Recipient must provide
evidence that it adhered to its hiring and employment policies for temporary employees;

 Employees of a county who are carrying out public facilities improvements for a Grant Recipient
through an intergovernmental agreement as prescribed by the Texas Government Code, Interlocal
Cooperation Contract, Chapter 791; or

e« Employees of a public utility district or utility company on a case-by-case basis.

When using local staff, the local governing body must assure the following:

e The Grant Recipient has written personnel and employment policies that include specifically
prohibited discriminatory practices;
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e Conflict of Interest provisions are in place and enforced;
EEO guidelines are followed in advertising for new employees; and
e All provisions are in compliance with Fair Labor Standards.

Since the Grant Recipient is using its own employees, it is not required to pay the minimum prevailing
wage of that region as prescribed by the Department of Labor (DOL). However, the Grant Recipient
must continue to pay the employees their regular wages. [HUD Handbook 1344.1]

Request to Change from Contract Construction Work to Force Account

If a Grant Recipient did not include force account in its TXCDBG application for funding but circumstances
arise that could best be handled by force account, the Grant Recipient must receive approval to change
construction methods from TDA by submitting Request to Use Force Account Labor, Form A808, with the
following information:

1) Description of the construction activities to be completed by force account;

Justification for doing the work by force account;

Details of Grant Recipient’s experience with projects of like or similar nature;

Information on workload as it may affect capacity to do the work within time frame or work schedule;

A complete estimated cost schedule (breakdown) showing:

a) The number of work hours and cost per hour for each category of labor, and
b) A list of non-salary costs such as materials, supplies, equipment owned by the Grant Recipient,
equipment that must be rented, etc;

6) Certification that personnel that will perform the work are employees of the Grant Recipient, a city/county,
a public utility district, or a utility company - if temporary workers are hired, certification that the employer’s
policies for temporary employees will be followed; and

7) List of names and qualifications of personnel performing specialized work, such as inspection, testing,
electrical work, etc. as applicable.

8) Sample payroll records or other personnel cost records, if formats other than the TxCDBG forms included
in this manual will be used.

gaLer

Advantages of Force Account

e Exempt from DBRA, CWHSSA, and the Copeland Acts;

o Cost effective if the activity is one that traditionally is done by city/county personnel;
e Jobs are kept in the community; and

e Greater local control over scheduling and costs.

Disadvantages of Force Account

No warranty for work performed by the Grant Recipient;

Construction may be slower and not meet contract time frame;

Extensive record keeping is required;

Skilled local workers and appropriate equipment may be insufficient;

Additional documentation is required for each drawdown;

Delayed payments due to required documentation review;

Procurement requirements for necessary materials; and

Ongoing inspections may not be readily available to ensure quality construction.

8.2 Allowable Force Account Costs

The Office of Management and Budget (OMB) regulations, found at 2 CFR Part 200, Subpart E,
establish cost standards for federally funded or federally assisted projects. Only actual expenditures
incurred by the Grant Recipient as a result of the TxCDBG project are considered allowable costs.
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This applies whether these costs are being reimbursed with TXCDBG funds or used as match. These
costs can include labor, materials, equipment, and professional services.

The Grant Recipient must provide personnel and equipment support/cost calculation documents prior
to the authorizing use of Force Account.

8.2.1 Wages

Reasonable wages, which are paid by the Grant Recipient for work performed on the TxCDBG
project, either as match or reimbursement, must be supported by adequate documentation. This
documentation includes personnel cost calculation forms, time sheets, and payroll records.
Compensation is considered reasonable when it is comparable to wages that are paid for similar work
in other areas of that same government entity. When comparable work is not found within that entity,
a salary survey should be conducted. Only time worked on the project may be claimed for grant
reimbursement or matching funds.

A Personnel Cost Calculation Sheet, included as Form A801, must be completed for each employee
to determine the allowable hourly rate charged on TxCDBG force account projects or to document
match. The form need only be submitted once for each employee, unless the employee’s wages
change during the course of the project.

A new optional Personnel and Equipment Worksheets Form A800 is also provided as an alternative
method of documentation. It combines the function of Forms A801, A802, and A804 documenting
personnel and equipment costs, also timesheet hours worked and equipment usage time.

Overtime Wages

Overtime costs incurred by the Grant Recipient for employees that work more than 40 total hours per
week, including work on a TxXCDBG project, are eligible costs. The Grant Recipient must complete a
second Personnel Cost Calculation Sheet (Form A801) for each employee to determine an hourly
rate for overtime in accordance with local employment policies and U.S. Department of Labor
regulations. Health insurance and other fixed cost benefits should NOT be increased on the overtime
calculation; however, any benefits paid by the employer based on wages may be adjusted for the
overtime rate.

NOTE: Salaries and expenses of elected officials (mayor, county judge, city council, or county
commissioners) of a political subdivision are considered a cost of local government and are NOT
allowable grant costs.

8.2.2 Fringe Benefits

Allowable fringe benefits, if applicable, must be provided under a locally approved plan or policy and
may be reimbursed in proportion to the amount of the employee’s time spent on TxCDBG activities.
Allowable fringe benefits may include the following compensation or contributions made by the Grant
Recipient: vacation, holidays, sick leave, social security, life/health insurance, unemployment
insurance, worker's compensation, and retirement. These benefits are reflected on the Personnel
Cost Calculation Sheet (Form A801).

8.2.3 Material Costs

All materials used in the construction of the project are eligible expenses. However, all materials must
be procured according to the procedures described in Chapter 5: Procurement.
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If the Grant Recipient uses materials already on hand, rather than purchasing materials specifically for
the project, reimbursement will be based on the actual cost of the material at the time of purchase.
Competitive procurement requirements still apply to materials on hand.

If there is inventory of unused supplies greater than $5,000 upon termination or completion of the
project and the supplies are not needed for any other Federal award, the non-Federal entity must
retain the supplies for use on other activities or sell them and must compensate the Federal
government for its share. (2 CFR 200.314)

8.2.4 Equipment Costs

Grant Recipients may be compensated for the use of equipment on TxCDBG projects, including
construction equipment. An Equipment Cost Calculation Sheet (Form A802) must be submitted for
each piece of equipment for which the Grant Recipient requests grant reimbursement or matching
costs.

All methods of charging for equipment usage must be based on an hourly rate.

e Only actual hours of construction time at the project site are eligible. “In use” means that the
equipment is in actual operation performing eligible work.

e Standby equipment costs are not eligible.

e The hours charged for equipment use must agree with the corresponding hours documented for
the equipment operator. If two pieces of equipment are used in tandem by a single operator,
please include an explanation in the request for payment.

FEMA Equipment Rates
TDA will generally allow Grant Recipients to use FEMA equipment rates for documenting
compensation for the use of equipment currently owned by the Grant Recipient.

Rates on the FEMA Schedule of Equipment Rates:

¢ Are for equipment in good mechanical condition, complete with all required attachments;

¢ Include all eligible costs of ownership and operation of equipment, including depreciation,
overhead, all maintenance, field repairs, fuel, lubricants, tires, OSHA equipment and other
costs incident to operation [Robert T. Stafford Disaster Relief and Emergency Assistance Act,
42 U.S.C. § 5121] — fuel and maintenance costs are not eligible for separate reimbursement;

e Do not include the labor costs of the equipment operator — labor costs should be claimed
separately;

e Are based on hours of use, except that vehicles used to transport people (work crew,
engineer, or other city personnel authorized to document progress for drawdown requests)
must be based on mileage using the FEMA rate per mile. If the Grant Recipient requests
reimbursement for a passenger vehicle based on a FEMA hourly rate rather than the rate per
mile, documentation must be provided that the vehicle was used for eligible purposes other
than transporting people; and

e The current rates can be found at https://www.fema.gov/schedule-equipment-rates and are
also referenced in Appendix A of the TXCDBG Implementation Manual.

Rental Cost Reimbursement
TDA will pay for the time that rented equipment is in use on the TxCDBG project using an hourly rate
(Actual rental cost divided by a 40 hour work week) plus fuel costs.

Note: TDA will compare the hourly rental rate to the FEMA rate. If the rental costs are significantly
higher than the FEMA rate, the Grant Recipient may be required to provide additional explanation or
justification for the difference.
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The table below summarizes some keys points on the different methods of charging equipment use.

FEMA Rates Rental Cost Reimbursement

Equipment Owned or Rented

Lease to Purchase
Ba§;|s for Hours of use & FEMA rates Hours of use &
Reimbursement weekly rental cost
Maximum Actual number of hours Actual rental cost. blus fuel
Reimbursement worked, times FEMA rate u » PIUS TU
Separate Fuel & i .-
Maintenance Costs NOT Eligible Eligible
Separate Labor Eligible Eligible

(Operator) Costs

If the Grant Recipient prefers to document equipment usage costs through depreciation or other
methods, contact TDA.

8.2.5 Other Force Account Costs

Generally, Grant Recipients using force account for construction are expected to have available the
small tools and other incidental items needed to complete the project. However, TDA will allow up to
$250 in incidental costs for safety equipment and small tools with the following documentation:

1) Written statement from the chief local official explaining why each item is needed to complete
the project and certifying that the use of each item will be entirely dedicated to the TxCDBG
project; and

2) Invoice for original purchase.

For force account administration, costs for small office supplies are eligible to the extent that they are
necessary for properly documenting all federal, state, and program requirements.

8.3 Force Account Recordkeeping

The Grant Recipient must maintain thorough documentation of all costs. This applies whether these
costs are being reimbursed with TXCDBG funds or used to document all or part of the Grant
Recipient’s required match. All costs charged to the project must apply to a particular line item of the
TxCDBG contract budget. This documentation must include:

e Employee personnel policies that delineate paid leave, overtime, equal employment, travel, and
terms of employment policies, compliance with the Fair Labor Standards Act, and Section 504
(For more information on employment policies and Section 504, see Chapter 10). If temporary
workers are hired to complete the project, the employee personnel policies must address
temporary employees.

e A Personnel Cost Calculation Sheet (Form A801 or Form A800) to determine the hourly cost for

each employee. The form must be approved and signed by the employee’s supervisor or other
personnel authorized by the Grant Recipient.
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Time sheets documenting the workers and work performed.

TDA recommends using one of the following:
0 Administrative Personnel Time Sheet (Form A803);
0 Construction Personnel Time Sheet (Form A804);
0 Multiple TXCDBG Contracts Personnel Time Sheet (Form A806); or
0 Alternate Force Account Time Sheet (Form A800), if spreadsheet format is preferred.

If an alternate timesheet (Form A800) is provided, the documentation must meet all
requirements of 2 CFR 200.430(i)(1)(i-viii), Standards for Documentation of Personnel
Expenses. The Grant Recipient must submit an example of the alternate documentation
when requesting approval to use alternative force account reporting methods, in order to
ensure that costs will be documented in an eligible manner.

The alternate forms must document:
o actual hours worked by the employee on the project, and the time spent on other work;
o0 duties performed for the grant project; and
o0 approval and signature of the employee’s supervisor or other personnel authorized by
the Grant Recipient.

All TxCDBG timesheets should correspond to the Grant Recipient’s regular employee time sheets
to the extent that no one should be charged to the project if they are not in attendance. The Grant
Recipient may be required to supplement certified timesheets with the corresponding Grant
Recipient’s payroll records.

An Equipment Cost Calculation Sheet (Form A802 or Form A800) to determine the hourly cost for
each piece of equipment. The form must be approved and signed by personnel authorized by the
Grant Recipient. Form A800 may be accepted in lieu of Form A802.

A Construction Personnel Time Sheet (Form A804) documenting the use of the equipment and
operator. Hourly costs may be based on FEMA equipment rates, depreciation, or rental cost as
described in this chapter. Leased equipment must be supported by a copy of the lease agreement
and a calculation of the hourly rental cost, including fuel, compared to the FEMA rate for the
equipment. Form A800 may be accepted in lieu of Form A804.

Invoices and canceled checks for all construction materials and other supplies.

Documentation required for each Request for Payment
All requests for payment that include force account costs must include:

o A map of the project area that clearly identifies the areas where work has been completed, the
areas where work is included in the current request for payment, and the areas where work
will be performed in the future; and

e Adequate back-up documentation (invoices, time sheets) to support the requested amount.

Upon completion of the construction, a Certificate of Construction Completion for Force Account
(Form A807) must be submitted to TDA.
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CHAPTER 11
CONTRACT AMENDMENTS

11.0 Introduction

During the course of administering a TxCDBG contract, situations may occur that require a change in
the original terms of the contract. These changes are referred to as contract modifications or
amendments. The type and scope of change as it relates to the scope, location, or beneficiaries of
the project determine whether a simple modification is acceptable or whether a more extensive
amendment is necessary. All changes must be related to the project.

11.1 Performance Statement Changes

Contracts are awarded based on the information presented in the original application. TDA will review
any change to the Performance Statement (Exhibit A of the TxCDBG contract which specifies the
scope of the work to be performed) that is requested to ensure that federal, state, and programmatic
requirements continue to be satisfied.

Limits on Performance Statement change requests

Grant Recipients were selected for funding based on their proposed project and are expected to carry
it out as proposed. Any requested changes in the scope of work will be reviewed to determine if the
revised project is supported by the original application. A change in the construction method used to
complete a project may be approved if the resulting benefit to the community is the same need
identified in the application.

TDA will not approve requests to add a different or new project or activity that was not included in the
application, including a new project proposed because the original project has been determined
unsuccessful or not feasible.

However, TDA may consider approval of a new project if the Grant Recipient is unable to complete
the original project due to either: 1) a natural disaster event, documented by presidential or governor’s
declaration, or 2) a decision by a federal or state agency which prevents the contractor from
completing the original project.

The revised project will also be re-evaluated according to the scoring criteria used at the time the
original application was submitted. If the proposed amendment alters the original application score to
the degree that the project would not have been recommended for funding based on that criteria, the
amendment request will not be approved. Major reductions in the scope of the proposed work can
result in grant reduction or termination.

Documentation for Performance Statement change requests
The following items are required for all Performance Statement changes:
e Contract Change Request Form (Form A1101);
¢ Revised Performance Statement, using “track changes” or similar format to indicate all added,
deleted, or changed text (submit electronic copy in Word Format, no balloons);
¢ Re-evaluation of environmental findings; and
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o Revised project maps showing the locations of the original and amended project activities if
any change in the project location or target area is proposed.

Note: TDA staff can provide an electronic copy of the current Performance Statement to use as a
starting point for tracking changes to the Performance Statement.

Form A1101 requires the Grant Recipient to re-evaluate the environmental review and any prior
Finding of No Significant Impact (FONSI) for the project to determine whether any previous clearance
still applies to the revised project. It is critical that Grant Recipients complete this re-evaluation.
Supplemental information or a new environmental clearance may be necessary in order for the
revised project to be an eligible TXCDBG project.

The Grant Recipient should evaluate the Performance Statement once a bid has been accepted, and
submit an amendment or modification as appropriate to accurately reflect the project that will be
awarded. A copy of the bid tabulation or project plan sheets should be submitted with this request.

Once work has been added to the Performance Statement, the work may be completed by various
methods, including:
o Bid alternate item;
e Change Order;
¢ Bid the additional work separately; or
e Force account labor, material, and/or equipment. Grant recipients are reminded that extensive
documentation is required in order to use force account resources.

Note: While changing from force account labor to bid/contract labor ordinarily does not trigger a
Performance Statement Amendment, the Grant Recipient must request and receive prevailing wage
rates before advertising for bids. The reverse change --from bid/contract to force account labor-- must
be submitted to TDA in writing for review and approval as required in Chapter 8: Force Account.

If the changes to the Performance Statement will also require a change to the TxCDBG contract
Budget, or a change order to the construction contract, these items should be submitted with the
Performance Statement request.

There are two levels of Performance Statement changes:
« Performance Statement Modification— changes the scale of the original project, including
changes that increase beneficiaries in the same target area or decrease beneficiaries up to
25%. Also documents minor changes or corrections to the project description.

+ Performance Statement Amendment requiring Citizen Participation — changes the scale of the
project beyond the original target area, decreases the persons benefiting from the project
(greater than 25%).

11.1.1 Performance Statement Modification

Increases in project scale and minor adjustments to the contract Performance Statement to reflect the
amount of work actually completed can be made as a Performance Statement Modification. The box
below provides guidance for determining whether a change may be completed as a Modification or
requires a Contract Amendment.

Each request for a Performance Statement Modification will be reviewed by TDA to ensure that the
proposed changes do not require an amendment, do not change the scope of the project, and
continue to meet a National Program Objective. If an amendment is required, the Grant Recipient will
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be notified immediately so that the appropriate action may be taken and documentation submitted as
soon as possible.

Is this a Modification?

Will the project as requested serve the same number of beneficiaries as the OYes [ No
current Performance Statement?
[0 no change in beneficiaries, regardless of quantities;
U increase in beneficiaries, but no new target area; or
U decrease in beneficiaries of less than or equal to 25% (based on number of
persons or households).

Are the activities’ categories the same as the current Performance Statement? OYes [ No

Does the project still solve the same problem identified in the current OYes [ No
Performance Statement?

If the answer to all three questions is “Yes”, the requested change may be submitted as a
Modification. However, TDA reserves the right to require a full amendment at its discretion.

If the answer to any question is “No,” please submit the requested change as a Contract
Amendment or contact your Contract Specialist for further guidance.

11.1.2 Performance Statement Amendment requiring Citizen

Participation

Substantial changes to the Performance Statement require full contract amendments and will only be
considered after the citizens of the Grant Recipient have had an opportunity to comment on the
proposed changes.

Citizen Participation is required for amendments that propose changes that do not meet the
qualifications for a Performance Statement modification.

In addition to the documents required for Performance Statement change requests, (see pg. 1-2), the
following items are also required for a contract amendment:

» Confirmation that the project will meet Exhibit C milestones (Exhibit C, Project Implementation
Schedule to the TxCDBG contract) by the required dates OR a revised Exhibit C proposing a
new timeline for completion;

* A resolution from the local governing body (i.e., city council or commissioner's court) that
indicates support for the proposed changes; and

* Public notice of the public hearing held regarding the amendment. TDA will accept either a copy
of the notice or the full newspaper page on which the notice occurred. The publication text, title,
date of publication, name of the newspaper, and page number must be clear and readable, and
may not be cut and pasted together. If the copy is illegible or other required information cannot
be verified, the original tear sheet or copy with supporting affidavit will be required.

Reminder: Publish notice in a newspaper at least 72 hours (3 days) before the public hearing and
hold meeting in a convenient location, near residents in the target area when possible, as well as
at a convenient time (at or after 5:00 p.m. on a weekday or on a Saturday or Sunday).
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11.2 Budget Changes

A Grant Recipient may request to transfer TXCDBG funds between budget categories in order to
reflect the actual costs of the project. Upon approval, Grant Recipients should confirm that revised
budget figures are reflected on all subsequent TXCDBG Reguest for Payment Form (Form

A203).

If the changes to the Budget will also require a change to the TXCDBG Performance Statement, or a
change order to the construction contract, these items should be submitted with the Budget change
request.

Limits on Budget change requests

Requests to move TxCDBG funds from construction and/or acquisition activities to Engineering or
General Administration activities must be submitted to TXxCDBG prior to the date of the final inspection
documented on the Certificate of Construction Completion (COCC).The request must include a
description of the additional tasks required for these activities.

TDA will not approve a budget change to allow the General Administration activity grant funds to
exceed 16% of construction and acquisition/relocation grant funds. If a proposed budget change
causes the Engineering activity grant funds to exceed 25% of construction and acquisition/relocation
grant funds, additional justification must be submitted for TDA approval and may not be approved.
Any administrative or engineering costs greater than the amount available through the activity budget
line items are the responsibility of the Grant Recipient, but may be included as matching funds unless
otherwise disallowed.

Documentation for Budget change requests
The following documentation is required for all Budget changes:

e Contract Change Request Form (Form A1101); and
e Revised Contract Budget (Exhibit B), using “track changes” or similar format to indicate all
added, deleted, or changed text (submit electronic copy in Word Format, no balloons);

11.2.1 Budget Modification

A Grant Recipient may request to transfer funds between budget categories identified in the Budget
without triggering an amendment to the original contract if:
- The cumulative dollar amount of transfers among budget categories is less than or equal to
20% of the total amount of the contract as specified in Exhibit B of the TXCDBG contract;
- The transfer of budgeted funds will not change the scope or objective of the project(s) funded
through the TxCDBG contract; and
- If funds are to be transferred into professional services, the total dollar amount in the line item
does not exceed the following:
o General Administration — 16%.
o Engineering (all line items) — 25%.

11.2.2 Budget Amendment

A contract budget amendment is necessary whenever a transfer of contract funds between budget
categories is greater than 20% of the contract amount, or results in changes in the scope of the
project funded. The changes will be made to the Budget (Exhibit B to the TxCDBG contract).

2016 TxCDBG Project Implementation Manual SECTION A - Chapter 11 Contract Changes 09/01/2016 5





A Budget Amendment is also required for budget changes resulting in an engineering budget that
exceeds 25% of the total grant construction and acquisition budgeted funds.

11.3 Contract Period Extensions

TxCDBG contracts allow a specific time period to complete the activities identified in the Performance
Statement (Exhibit A to the TXCDBG contract). Rarely, extreme extenuating circumstances beyond
the control of the grant recipient may prevent the completion of contract activities within the prescribed
contract period. If a Grant Recipient is reasonably assured that project costs will be incurred beyond
the contract end date and that incurring these costs is beyond the control of the Grant Recipient, an
amendment for a contract extension must be requested from TDA to extend the original contract end
date. When considering a contract extension amendment, TDA will only consider circumstances
clearly beyond the control of the Grant Recipient

Contract extensions always require a Contract Amendment.

To avoid interruptions to the contract or possible exclusion of reimbursement for project costs, Grant
Recipients should submit a request for a contract extension as soon as a delay is foreseen. Contract
extension requests should be submitted approximately sixty (60) days but no later than 30 days
prior to the expiration date of the contract and include a revised implementation schedule showing
when major milestones will be completed for each activity.

A request for contract extension received less than 30 calendar days prior to the expiration date will
only be considered if:

1. The project was reasonably expected to be completed within the contract period; AND

2. Either a natural disaster event, documented by presidential or governor’s declaration, or a
decision by a federal or state agency occurred in the 60 days prior to the contract
expiration date which prevented the chief elected official from certifying the project’s
completion. Normal weather conditions are not considered extenuating circumstances.

Contract extensions are appropriate only when construction cannot be completed and/or the
beneficiaries will not receive the service or benefit from the use of the new or improved facilities within
the contract period. NOTE: Contract extensions granted by TDA shall not be construed as a waiver of
the “Administrative Threshold Requirements” per Chapter 1 (See Section 1.1.4.). The 24 Month
Applicant Threshold will still be applied to open contracts that have extended the contract period.

The following documentation shall be submitted for a contract extension:

e A revised timeline showing how the Grant Recipient plans to complete the project within the
proposed period — the timeline should reflect milestones described in Exhibit C of the TxCDBG
contract as well as any other key dates specific to the project; and

e Contract Change Request Form (Form A1101).

Required Documentation for Amendments and Modifications

Requests to amend/modify the Performance c - c -
Statement (PS), Budget, and/or Contract Period may g 58| S| = g |55
be submitted together, along with a request for | ;G | ; ENS | 58 | SE | & f
Change Order, and may be processed together. o % Q5 c\_J g § % E 515 g

2| E£3g| 2| E|°0
Contract Change Request Form (Form A1101) X X X X X
Markup of requested Contract Exhibit (PS or Budget) X X X X
Resolution of support from local governing body

2016 TxCDBG Project Implementation Manual SECTION A - Chapter 11 Contract Changes 09/01/2016 6





2016 TxCDBG Project Implementation Manual SECTION A - Chapter 11 Contract Changes 09/01/2016






CHAPTER 13

MONITOR REVIEW

TABLE OF CONTENTS

Page

130 INTrOAUCTION ... 2
13.1 Monitor ReView Methods ... 3
13.1.1 Self-Monitoring REVIEW ..., 3
13.1.2 DESK REVIEBW ... 4
13.1.3 ON-SIte REVIEW ... 4
13.1.4 Monitoring CheCKIiSt..........cooo i 5
13.2 Results of the Monitor REVIEW ... 5
13.2.1 DECISION CatEQOIIES ...uvuiiii ettt e e e e e e e e e e e e e e e e e eenanas 5
13.2.2. NON-ComplianCe ProCeAUIES ..........iiiii et e e e e e e eeeees 6
13.2.3 Administratively Complete..........oovueeiiiiiie e 6
13.3 CDBG Contract SUpport DOCUMENTS ......ccoiiiiiieiiiie e 7

2016 TxCDBG Project Implementation Manual

SECTION A - Chapter 13 Compliance

09/01/2016

1





CHAPTER 13
MONITOR REVIEW

13.0 Introduction

The Texas Community Development Block Grant (TxCDBG) Program of the Texas Department of
Agriculture (TDA), Office of Rural Affairs is responsible for ensuring that CDBG activities are
completed and funds expended in accordance with contract provisions and applicable state and
federal rules, regulations, policies, and related statutes. In accordance with this responsibility, TDA
has established the contract compliance process.

TDA has established risk-based procedures to determine compliance with contract provisions and
applicable state and federal rules, regulations, policies, and related statutes that include Grant
Recipient self-administered monitoring reviews, TDA desk reviews, or on-site reviews and visits of
project sites as part of the monitoring process. The monitor review includes an analysis of Grant
Recipient records. TDA views this process as an important part of contract compliance, and it is
important that responses to monitoring reports be submitted in a timely manner.

Program compliance is conducted to meet the following objectives:

¢ Review Grant Recipient performance. A Grant Recipient’s performance will be monitored to
ensure that activities have been completed and beneficiaries served in accordance with a
contract’'s Performance Statement and that funds have been expended as identified in the
budget.

e Review contract records for compliance. A Grant Recipient’s performance will be monitored to
ensure compliance with TDA requirements, as outlined in the TxCDBG contract and other
applicable state and federal rules, regulations, policies, and related statutes.

o Prevent fraud and abuse. A Grant Recipient’s systems and other policies and procedures used
to administer TXCDBG funds will be monitored to ensure that adequate protections against
fraud and misuse of funds are in place.

o Identify any necessary corrective actions. Compliance monitoring performed through a self-
monitoring review or through a TDA desk review or on-site review could result in prescribed
corrective measures to be carried out by the Grant Recipient in order to remediate non-
compliance or to address performance deficiencies.

o |dentify technical assistance needs. A self-monitoring review, desk review, or on-site review
may reveal a need for additional technical assistance.

Recurrent unsatisfactory performance and delays in submitting responses to documents requests,
Monitor Review Reports and delays in timely submitting close-out documents may result in a
reduction in funding or it may affect a Grant Recipient’s eligibility for future TxCDBG funding.
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13.1 Monitor Review Methods

TDA utilizes several methods for conducting comprehensive monitoring reviews of Grant Recipient
compliance with TxCDBG programmatic and contractual requirements. The methods are self-
monitoring, desk review, and on-site review. TDA uses a risk assessment tool to objectively evaluate
the programmatic compliance risk of TxCDBG-funded projects, which is then used to determine the
method of compliance monitoring. Each method of review requires an examination of the Grant
Recipient’s project records to assess compliance with a specified scope of program requirements in
the standard categories listed below. The scope of compliance duties is the same for all methods of
review. However, non-standard checklist categories may be included in the review for special types
of projects- for instance, housing rehabilitation or projects requiring relocation of displaced persons.

¢ Procurement of Professional Services/Administration Services

¢ Environmental Review (unless previously selected for review by TDA’s Environmental
Compliance Specialist)

Construction/Materials Contract Procurement Review

Special Conditions Review

Labor Standards Review

Civil Rights Review

Acquisition of Real Property Review

Force Account Review

A Monitoring Review for all methods will generally be conducted when:
o The contract has not been previously monitored, at least seventy-five percent of the TxCDBG

funds are drawn, and the construction or project activities are substantially completed; or
e TDA has received a Project Completion Report, regardless of the percentage of funds drawn.

13.1.1 Self-Monitoring Review

A TxCDBG contract rated as low risk generally qualifies a compliance review to be conducted through
Self-Monitoring. At least 10% of low risk contracts will be randomly selected for a desk review. This
method allows the Grant Recipient and a TxCDBG certified administrator to review the source
documentation used to determine compliance with federal, state, and program requirements and
certify the results. The TDA Program Monitor will then review the certified results, including any
findings and corrective actions taken. TDA Program Monitoring staff will conduct a concurrent desk
review of the Grant Recipient’s financial management records to assess performance for adequate
controls, recordkeeping, cost eligibility, and appropriate receipt and disbursement of project funds.

The self-monitoring review includes the following steps by TDA staff:

1. Notify the Grant Recipient of the TxCDBG contract(s) selected for self-monitoring review,
and explain the purpose of the review.
2. Request the necessary documentation:
a. all financial management records to be mailed, emailed or hand-delivered to the
Compliance program monitor at TDA headquarters, and
b. completed self-monitoring checklist, certified by the chief local official and the
certified administrator completing the review;
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3. Review the applicable financial documents and evaluate compliance, which includes
notifying the Grant Recipient of required corrective action and requesting additional
documents and information as needed; and

4. Follow up after receiving the certified results of the self-monitoring review with an
acceptance of the completed checklists or with instructions for additional corrective action
required by the Grant Recipient to address any outstanding compliance issues in the
scope of the review. The acceptance letter will also note satisfactory completion of the
financial management desk-review.

13.1.2 Desk Review

TDA Program Monitors generally conduct a desk review for medium-risk contracts. A desk review
may also be conducted for the following situations:

o Alow risk contract that has been randomly selected for a full desk review;

e An interim review for an alleged program policy violation which has been referred to the
Program Monitoring section for compliance review; and/or

o TDA reserves the right to conduct a desk review at its discretion.

At least two weeks prior, the Compliance program monitor notifies the Grant Recipient in writing of a
scheduled desk review.

The monitoring desk review includes the following steps by TDA staff:

1. Notify the Grant Recipient of the TXCDBG contract(s) selected for desk review, explain the
purpose of the review, and request contract and project related documents to be mailed,
emailed or hand-delivered to the Compliance program monitor at TDA headquarters;

Review the applicable contract documents and evaluate compliance; and

Follow up within 30 days of the desk review with a formal written report of the Grant
Recipient’s overall performance.

w N

13.1.3 On-Site Review

The on-site review may be conducted in the following situations:

e TDA policy requires on-site review of the contract records and project site for specially funded
grants;

¢ Risk assessment of the contract results in a high risk rating and at least fifty percent of the
TxCDBG funds are drawn;

e A complaint is received or TDA becomes aware of a serious matter of alleged non-compliance

which warrants an on-site monitoring visit; and/or
o TDA reserves the right to conduct an on-site review at its discretion.

At least two weeks prior, the Compliance program monitor contacts the Grant Recipient to schedule
and to explain the purpose of the on-site review.

The following steps by TDA staff are an integral part of the on-site monitor review:
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1. Conduct an entrance conference with appropriate local officials and their representatives to
explain the purpose of the visit and schedule an exit conference;

2. Review the applicable contract files;

3. Interview members of the Grant Recipient’s staff, engineers, consultants and/or project
beneficiaries, as appropriate, to discuss project-related issues;

4. Tour project site(s); (a local official and/or other local staff who are knowledgeable about
the project activities should accompany the monitor on the project site tour to answer
questions about quantitative accomplishments, projected construction completion, and
whether beneficiaries are being served, etc);

5. Conduct an exit conference to present the preliminary conclusions that may be a result of
the review; and

6. Follow up within 30 days after with a formal written report of the on-site review.

13.1.4 Monitoring Checklist

TDA’s monitors utilize a TXCDBG Monitor Review Checklist (Form 1301), which includes the review
criteria that are used by the Compliance Monitor Review staff as a guide to monitor contract
performance. Grant Recipients conducting self-monitoring reviews must use the current Self-
Monitoring Review Checklist and Certification (Form A1302). These Checklists can be found on the
TDA website.

TDA reserves the right to modify the procedures and tools at any time as deemed necessary.

13.2 Results of the Monitor Review

13.2.1 Decision Categories

As a result of the review, the monitor may reach one or more conclusions that indicate the following:

e The Grant Recipient’s performance was in compliance with the requirements of the TxCDBG

program;

e Project achievements were substantially the same as outlined in the contract Performance
Statement;

e Concerns about the project's performance must be brought to the attention of the Grant
Recipient;

e Technical assistance was provided and/or is necessary; and/or
e Findings are revealed that require corrective actions.

The Monitor Review Report conclusion(s), positive or negative, are supportable, defensible, and
adequately documented. The Monitor Review Report fully identifies every finding and concern.

According to HUD rules:
o A“finding” is a violation of law, regulation, or program policy that can result in a sanction.

e A“concern”is a matter that, if not properly addressed, can become a finding and can result in
a sanction.
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13.2.2. Non-Compliance Procedures

If the monitor review reveals findings and/or concerns, the monitor prepares a report that outlines the
non-compliance findings and/or concerns, and identifies resolutions and/or recommendations for each
contract that is reviewed. The Monitor Review Report is generally mailed to the Grant Recipient
within thirty days of the on-site monitor review. If a response to the Monitor Review Report is
required, the Grant Recipient must respond to TDA within thirty days from the date indicated on the
Monitor Review Report or by the specified due date contained in the report. Failure to resolve non-
compliance findings and/or concerns may result in the following actions:

¢ The remaining balance of the TXCDBG funds is placed on hold, or de-obligated;
Unresolved findings of questioned costs or use of funds result in the disallowance of the
related expenditures and require repayment of funds to TDA,;

¢ Violations regarding the following categories may cause a reduction in the reimbursement of
administrative fees in accordance with the table below:

Violation Amount of Reduction
o Acquisition 10%
o Environmental Clearance 15%
o Equal Employment Opportunity/Fair Housing 10%
o Labor Standards 15%
o Inaccurate or incomplete reporting 10%

= Progress Reports
= Project Completion Report
= “Section 3” Reports;

¢ The Grant Recipient is penalized in the scoring process for future funding;

e The Grant Recipient is prohibited from applying for future funds in a certain TxCDBG grant
fund category or all fund categories for a period of time based on the level of the noncompliant
issues and required resolutions; and

e The Grant Recipient is penalized by other sanctions that are deemed allowable by program
rules, regulations, policies, contractual provisions, and law.

13.2.3 Administratively Complete

When the non-compliance findings are resolved and acceptable close-out reports are received as
described in Chapter 12: Contract Closeout, TDA issues a letter to the respective Grant Recipient
that states the contract is administratively complete subject to the right to recover funds or questioned
costs based upon the findings of the Single Audit, if applicable, and final review by the U.S.
Department of Housing and Urban Development.

If the Monitor Review Report does not reveal any findings and/or concerns and acceptable closeout
documents are submitted, an administratively complete Monitor Review Report is issued.

2 CFR 200.344 specifies the closeout of a CDBG award to Grant Recipients does not affect:

TDA’s right to disallow costs and /or recover funds on the basis of a later audit or other review;
o The Grant Recipient’s obligation to return funds as a result of subsequent refunds, corrections
or other transactions;
¢ The Grant Recipient’s responsibilities for record retention;
e TxCDBG property management and disposition requirements; and/or
e Audit requirements.
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13.3 CDBG Contract Support Documents

TDA'’s program monitors will request to review certain TxCDBG contract file support documents at the
time of their review. Below is a list of the most commonly requested documents to be reviewed,
however, depending on the type of project, other specialized contract support documents may be
requested by the respective TXCDBG monitor at the time of the review.

CDBG CONTRACT SUPPORT DOCUMENTS

PROCUREMENT (Administration Services)

1.

2.

Request For Proposals

Newspaper advertisement

Letters of solicitation; proof of mailing
Respondents reply to RFP

Rating Sheet(s)

Summary Score Sheet(s)

Minutes awarding administration firm
Executed contract(s)

Pre-Agreement Request/Approval, if applicable

FINANCIAL MANAGEMENT

=

Ledger/spreadsheet for TXCDBG funds
Ledger/spreadsheet for local match funds

Bank statements related to CDBG fund deposits
and disbursements

Local match invoices or timesheets with
personnel cost calculation worksheets

Fidelity Bond documents

Current Single Audit Report

PROCUREMENT (Engineering Services)

1.

2.

Request For Proposals

Newspaper advertisement

Letters of solicitation; proof of mailing
Respondents reply to RFP

Rating Sheet(s)

Summary Score Sheet(s)

Minutes awarding engineering firm
Executed contract(s)

Pre-Agreement Request/Approval, if applicable

CONSTRUCTION MANAGEMENT

1.

2.

Newspaper bid advertisement(s)
Bid documents with labor standards provisions

Bid Tabulation Form

Minutes awarding construction company/firm

Executed contract(s)

Change Orders
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7. Audit Certification Form

ENVIRONMENTAL REVIEW RECORD
Complete Environmental Review Record

(See Chapter 3 of this Manual)

LABOR STANDARDS

1.  Appointment of Labor Standards Officer

2. General Wage Decision

3. 10-Day Call or Labor Standards Record

4.  Request for Additional Classification and Wage
Rate

5. Pre-Construction Conference documents

6.  Payrolls and Statements of Compliance
7.  Designation of Inspector for employee interviews
8.  Employee Interviews

9. Wage violation documentation

ACQUISITION, if applicable
Complete Acquisition File

(See Chapter 6 of this Manual)

10.

Amendments/Modifications

Project pictures, if applicable, with signage

Small Purchase Procurement Record(s)

Project Map

CIVIL RIGHTS/FAIR HOUSING

10.

Section 3 Local Opportunity Plan
Section 504 Procedures

Section 504 Notice (published, if more than 15
employees)

Section 504 Self-Evaluation Form

Designation of Civil Rights Officer Designation
Form A1008

Grievance Procedures (adopted)

Complaint Procedures (adopted)

Excessive Force Policy

Fair Housing Activity

HUD investigations, if applicable

SECTION 3 POLICY

1.

Section 3 Policy (A1002)

Copy of the prime construction contractor
Section 3 Policy(Form A1002) and Equal
Opportunities  Guidelines  for  Construction
Contractors (Form A1001)
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CHAPTER S5
PROCUREMENT PROCEDURES

5.1 Introduction

This chapter summarizes the laws, rules, and regulations that apply to procurement of contracted
services, goods and materials that are purchased, and equipment that is leased for use on TxCDBG
projects.

Procurement is the process through which an entity obtains goods and services from vendors. The
federal government has established a set of procurement rules that apply to CDBG-funded projects.
In addition, the State of Texas has enacted a set of regulations that also apply to CDBG contracts.
The procurement procedures set forth in this chapter comply with both sets of regulations. In addition
to applicable federal and state regulations, many local governments have laws and regulations
regarding procurement. Grant Recipients must comply with all local laws governing procurement
policies. In the event of conflict between federal, state and local law, the most stringent regulation
applies.

A good procurement system should facilitate the Grant Recipient’s ability to:

. Identify and specify standards for the goods or services the Grant Recipient wants to obtain -
invitations for bids or requests for proposals must be clearly written and must describe the
technical requirements of the equipment or services.

« Obtain an independent cost estimate for the goods or services.

. Seek competitive offers to obtain the best possible quality at the best possible price.

« Promote the maximum use of small, minority-owned and female-owned businesses and
Section 3 businesses using other suggestions found in Chapter 10: Civil Rights
Requirements of this manual

. Have a quality assurance system that helps ensure the goods and/or services are received in
accordance with the standards set forth in the contract.

« Review all procurements to avoid unnecessary and duplicative purchases and to ensure costs
are "reasonable”.

. Use a written agreement that clearly states the responsibilities of each party; the method of
contracting (fixed price, cost plus fixed fee, purchase orders, etc.) should be appropriate.

. ‘“Cost-plus-a-percentage-of-cost"” or “percentage of construction cost" methods of
contracting will not be allowed under the CDBG program. Bids must describe actual work
to be completed; TDA will not reimburse these costs if such factors are not delineated. Any
line item for profit, overhead, contingency, or other related terms that do not describe actual
work to be performed will not be reimbursed.

. The revised federal guidelines now require negotiations of profit as a separate element of
the price for each competitively procured contract or modification (i.e. administration or
professional services, including engineering, architectural, and land surveying, contracts)
greater than $50,000 and for each non-competitively procured (sole source) contract or
modification greater than $50,000 (See 2 CFR 200.323)

Grant Recipients must provide adequate documentation to show that the selection process was
carried out in an open, fair, uniform and thorough manner and to ensure that federal and state
procurement requirements were met. Failure to maintain proper documentation may result in
disallowed costs. These records must include, but are not limited to, the following information:

¢ Rationale for the method of procurement;
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Solicitation/response;

Evaluation and selection criteria;

Contractor selection or rejection; and

The basis for the cost or price. The Grant Recipient should clearly identify during the
procurement process any items included in the bid / purchase that are not included in the
TxCDBG contract.

Regardless of the type of procurement used, the Grant Recipient must execute a contract to
document the work to be completed, the agreed price, and contractor or provider's required
compliance with all applicable state and federal requirements that Grant Recipient must follow.

TDA recommends that the Grant Recipient's attorney review bid packets and contracts before
execution in order to ensure that all federal and state CDBG requirements, local laws and
requirements specific to that municipality or county are incorporated. Certification for construction
contracts is included in the sample construction contract as Appendix F.

5.1.1 Methods of Procurement

The Grant Recipient must use one of the following methods of procurement:

1. Competitive Proposals (Administration/Professional Services) — For purchases where
conditions for sealed bid are not appropriate. Preferred method for the procurement of
administration and professional services.

2. Micro-purchases less than or equal to $2,000— The purchase of supplies or services that
are less than or equal to $2,000. For such purchases, Grant Recipients may use simplified
acquisition procedures instead of Small Purchase procedures as described below. Grant
recipient must, to the extent practicable, distribute these purchases equitably among qualified
suppliers.

3. Small Purchase — The acquisition of supplies or services greater than $2,000 and less than
or equal to $50,000. Small purchase procedures are relatively simple and informal
procurement methods for securing services, supplies or other property. Price or rate
quotations must be requested from at least three (3) qualified sources.

4. Sealed Bids (Formal Advertising) — For purchases greater than $50,000. Preferred method
for construction contracts. Bids are publicly solicited and a firm fixed price contract (lump sum
or unit price) is awarded to the responsible bidder whose bid, conforming to all the material
terms and conditions of the invitation for bids, is the lowest in price.

5. Noncompetitive Proposals — Procurement through solicitation of a proposal from only one
source and may be used only under special circumstances which are applicable for all
purchase levels.

Source: 2 CFR 200.320.

The Grant Recipient must obtain approval from TDA prior to using any method of procurement
not described in this chapter.

5.1.2 Conflict of Interest

Grant Recipients of a TXCDBG contract must avoid, neutralize or mitigate actual or potential conflicts
of interest so as to prevent an unfair competitive advantage or the existence of conflicting roles that
might impair the performance of the TxCDBG contract or impact the integrity of the procurement
process.
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To prevent conflicts of interest, the Grant Recipient must maintain written standards of conduct
covering conflict of interest and governing the actions of its employees engaged in the selection,
award, and administration of contracts. Any person or entity, including any benefitting business, utility
provider, or other third party entity that is receiving assistance, directly or indirectly, under a TxCDBG
contract or award, or that is required to complete some or all work under a TxCDBG contract in order
to meet a National Program Objective, or that might potentially receive benefits from TxCDBG
awards, may not participate in the selection, award, or administration of a contract supported by
CDBG funding. The Grant Recipient may choose to broaden local conflict of interest policies to
additional family members and relatives.

A conflict of interest would arise when an employee, officer, agent, consultant, elected or appointed
official, any member of his or her immediate family, his or her partner, or an organization which
employs or is about to employ any of the parties indicated herein, has an interest or financial interest
in or a tangible personal benefit from an entity or individual considered for a contract.

In addition, contractors that develop or draft specifications, requirements, statements of work, or
invitations for bids or requests for proposals must be excluded from competing for such
procurements. (See 2 CFR 200.319). For example, an administrative consulting firm that participates
in developing or distributing the request for proposals (RFP) may not then submit a proposal in
response to that RFP.

Nepotism and conflict of interest regulations can be found in the Texas Government Code Chapter
573, Texas Local Government Code Chapter 171, 24 CFR 570.489(h), and 2 CFR 200.318(c).

Exception to Conflicts of Interest: TDA may grant an exception, upon written request from the
Grant Recipient, to the conflict of interest provisions on a case-by-case basis if TDA determines that
such exception will serve to further the purpose of the TxCDBG project and the effective and efficient
administration of the project. A written request for an exception must be submitted to TDA prior to
contract selection award. (See TxCDBG Application Guide for necessary documentation.)

5.2 Competitive Proposals
(Administration and Professional Services
Contracts)

The Competitive Proposal procurement method applies to all administration and professional services
contracts paid in whole or in part with TXCDBG funds.

Competitive Proposal procurement is used when conditions are not appropriate for the use of sealed
bids and is the preferred method of selection of professional services, such as grant administration,
engineering, architectural, or surveying services. Unlike sealed bidding, the competitive proposal
method permits consideration of technical factors other than price and negotiation of contract price or
estimated cost, and other contract terms and conditions. All contracts must be awarded to the
responsible firm whose proposal is most advantageous to the program, with price and other factors
considered.
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5.2.0 Procurement - Administration Services and the Professional
Services of Engineering/Architectural/Surveying

The steps for procuring administration services (including other professional services), and
engineering, architectural, and land surveying services are similar with one major exception. For the
procurement of engineering, architectural, and land surveying services, price may NOT be used as a
selection factor and the Grant Recipient must choose the most highly qualified provider of these
services on the basis of demonstrated competence and qualifications. Once the most qualified
respondent is chosen, then a fair and reasonable price may be negotiated. See 2 CFR 200.320(d)(5)
and Texas Government Code, §2254.004.

In contrast, for administration services and other professional services such as accounting (CPA),
grant writing, and real estate appraising (state certified or state licensed), price may be a selection
factor and should be taken into consideration.

The professional services generally used for CDBG projects means services within the scope of the
practice, as defined by state law, of:
¢ Accounting;
Architecture;
Landscape Architecture;
Land surveying;
Professional engineering;
Real estate appraising; or
Provided in connection with the professional employment or practice of a person who is
licensed or registered as:
o A certified public accountant;
An architect;
A landscape architect;
A land surveyor;
A professional engineer; or
A state certified or state licensed real estate appraiser.

O O O O O

All administration and professional services related to TxCDBG projects must be procured
competitively, regardless of the source of funds that will pay for the service contracts.

Grant Recipients must adhere to the State of Texas’ Professional Services Procurement Act (Texas
Government Code, Chapter 2254.

Other important competitive proposal requirements:

e For all competitive proposal contracts or modifications greater than $50,000, profit must be
negotiated as a separate element of price.

e Professional services and administration services paid in whole or in part with TXCDBG funds
must use the Step-by-Step procurement procedures described below.

e Professional services and administration services paid solely with local or matching funds
must use the TXCDBG process or a competitive procurement process found in local policies.

e Such procurement procedures must be performed prior to the performance of any work by the
service contractor. If such procurement procedures are not performed correctly, fees for
professional services/administration services will not be eligible for reimbursement with grant
funds or count towards community match funds.

o |f pre-qualified lists of persons, firms or products are used for acquiring goods and services,
the Grant Recipient needs to keep the list current and include enough qualified sources as to
ensure open competition. (2 CFR 200.319(d))
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e TxCDBG funds and matching funds may not be used to pay/reimburse for services provided
prior to the date of the TxCDBG grant contract with the exception of eligible pre-award
costs/activities approved by TDA through the pre-agreement process. The approved pre-
agreement costs do not include any services provided prior to submittal of the TxCDBG
application.

o If an administration or professional services contractor is preselected and a contract is entered
into prior to grant award, the contract should include a statement which states that in the event
TxCDBG funds are not awarded to [City/County], the contract shall be terminated by
[City/County].

e The cost of preparing a TXCDBG application is an ineligible cost under the CDBG program
and therefore is not reimbursable.

The procurement requirements described in this Chapter will not apply to:
e Professional services and administration services performed by an employee of the Grant
Recipient; and
o A subrecipient agreement (interlocal agreement) with an agency of the state, such as an
agreement with a Council of Governments, whereby a Grant Recipient designates the
subrecipient to carry out an eligible activity (such as administration services) for the Grant
Recipient. (Chapter 791.001 Texas Government Code)

Engineering Services

The Texas Engineering Practice Act requires most public works projects to be designed, supervised,
inspected, and accepted by a registered professional engineer. If the project is exempt from this
requirement under Texas Occupations Code §1001.053, the Grant Recipient must document the
exception through a letter certified by the chief local official.

Testing Services
e The Grant Recipient shall determine whether the testing is a component of construction or a
professional service, and then should be consistent with that decision in procurement and
requests for reimbursement. (For the drilling of ‘test wells’, see also Ch. 7 to determine
whether Davis-Bacon labor requirements are applicable in such cases.)
e Testing Services which require professional services must comply with the State of Texas’
Professional Services Procurement Act (Texas Government Code, Chapter 2254).

5.2.1 Step-by-Step Selection Procedures for Competitive Proposal

Recommendation: To prevent a potential conflict of interest, TDA recommends that Grant
Recipients procure service providers - such as administration and engineering or any service
provider that may be used to assist the Grant Recipient in its preparation of its TxCDBG
application for CDBG funding - before the Grant Recipient files its TxCDBG application for
TXCDBG grant funding.

STEP 1 Establish local Selection Review Committee

The Selection Review Committee establishes the criteria or evaluation factors to be used for selection
and rating of competing respondents. The committee must include at least one local official, such as a
member of the elected governing body. The committee may consist of the entire local governing body,
a subset of the governing body, other officers or employees of the locality, or employees or officers of
third-party public utilities served through the project.

The selection committee members shall have no potential conflicts of interest with any of the
individuals, firms, or agencies under review (e.g., family relationships, close friendships, business
dealings), and no person who might potentially receive benefits from CDBG-assisted activities may
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participate in the selection, award, or administration of a contract supported by CDBG funding if he or
she has a real or apparent conflict of interest.

STEP 2 Determine the Scope of Services
The scope of work for a professional services or administration services contract describes all desired
tasks that a Grant Recipient expects a professional services or administration services provider to
perform under a contract. The scope of work should itemize tasks needed, with timeframes and
achievable goals as appropriate and is the basis for the Request for Proposals (RFP)/Request for
Qualifications (RFQ) and services contract.

STEP 3 Establish Written Selection Criteria
The committee’s written selection criteria should include, at a minimum, a clear and accurate
description of the technical requirements of the services to be procured. Such descriptions shall not
contain features that unduly restrict competition. TDA strongly recommends that the Grant Recipient
use a scoring method for reviewing administration and professional services proposals. (See
Appendix D and E.)

A contractor that intends to respond
to the Request for Proposals may
provide information on TxCDBG
procurement procedures, but may

The specific criteria to be used by the Grant Recipient
should fit the needs of the desired services and the
specifics of the proposed project. The importance of each

of these factors should be determined before the review
process begins by assigning weighted values to each
factor. The local governing body has final authority to
approve all professional services and administration
services contracts and should be closely involved in the
establishment of the written selection criteria. Sample
rating sheets for Administration and other Professional
Services (other than Engineers/Architects/Surveyors) are
found in Appendix D; a sample rating sheet for
Engineers/Architects/Surveyors is found in Appendix E.

NOT participate in the development or
drafting of specifications,
requirements, statements of work, or
invitations for bids or requests for
proposals, including, but not limited
to, the development of the scoring
criteria, the final selection of firms to
be contacted, or the scoring of
proposals.

STEP 4 Develop the Request for Proposals/Qualifications (RFP/RFQ) Package

The Grant Recipient must develop a RFP (Administration and other Professional Services)/RFQ
(Engineering/Architectural/Surveying Services) package to issue to potential respondents. RFP/RFQ’s
must identify all evaluation criteria factors and their relative importance.

4.1 RFP of Administration and other

Professional

Services Contracts other than

Engineering/Architectural/Surveying Services

The RFP package for Administration/Professional Services must contain three parts.

each required documents are found in Appendix D.)

(Samples of

1. Cover Letter: The purpose of this letter is to solicit proposals from interested parties. This can be

tailored to the Grant Recipient's specific project.

2. Request for Proposals (RFP): The RFP provides detailed instructions to respondents and the

criteria to be used in evaluating proposals.

The RFP should include the following components:
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o The request for proposal, including specifications and attachments, must clearly describe
the scope of services required and identify the factors that will be used to evaluate
proposals.

o Either the Sample Administration/Professional Services Rating Sheet for Administration
Services or similar rating sheet with weighted criteria.

And should request the following:

o A statement of qualifications;

Proposed cost of services/fee structure;

Related experience with federal programs;

Capacity to perform the specific proposed task;

Experience in developing and/or implementing civil rights/equal opportunity/Fair Housing

activities; and

References — a list of past/current clients so that the proposals can be ranked based on

past performance. The selection committee should contact these references and

evaluate the respondent’s experience, work performance, and capacity to perform.

o Proposed costs must be considered in the RFP process. If the cost of the proposed
administration services exceeds $50,000, then profit must be identified and negotiated
as a separate element of the contract price. To comply, the bidder must disclose and
certify in its proposal the percentage of profit being used.

o O O O

(0]

It is possible to solicit and procure for application preparation services and administration services in
one step. The RFP must clearly indicate that bids are being solicited for both application preparation
and administration services, and must clearly separate the scope and cost of the services associated
with preparing an application and the scope and cost associated with administration of the grant.
Costs associated with application preparation services are NOT eligible costs under the TxCDBG
program.

3. Sample Contract: A sample professional services/administration services contract containing the
terms and conditions of the contract between the Grant Recipient and the service provider should be
provided as part of the RFP package. This contract should contain four parts:

Part | - Agreement

Part Il - Scope of Work

Part Il - Payment Schedule

Part IV - Terms and Conditions

O O O O

Note: Certification Requirement for professional administrators — Per 4 TAC 30.80, effective date
January 1, 2015, professional administrators need to be certified annually by TDA in order to be
eligible to be paid from TxCDBG grant funds or match. Any person who intends to actually perform
grant administration on behalf of a locality must be certified. Therefore, each person within a firm,
who will administer a TxCDBG grant, must be certified by attending a TxCDBG Project
Implementation Manual Workshop (or by completing the TxCDBG Project Implementation Manual
Workshop webinar online and passing the CDBG review examination). Grant Recipients need to be
aware that professional administration costs will be disallowed if the professional administrator has
not received such annual certification.

4.2 RFQ for Engineering/Architectural/Surveyor Services

1. Cover Letter: The purpose of this letter is to solicit proposals from interested parties. This can be
tailored to the Grant Recipient's specific project.
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2. Request for Qualifications (RFQ): The RFQ for Engineering/Architectural/Surveyor Services
provides detailed instructions to respondents and the criteria to be used in evaluating proposals.

The RFQ should include the following components:

o The request for qualifications, including specifications and attachments, must clearly
describe the scope of services required and identify the factors that will be used to
evaluate proposals.

o It is possible to solicit and procure for preliminary engineering services and design
engineering services in one step. A preliminary engineering report (Table 1 of the
TxCDBG application) must be prepared by a registered professional, which
summarizes the project goals and provides a cost estimate. The RFQ must clearly
indicate that bids are being solicited for both preliminary engineering and design
engineering services, and must clearly separate the scope and cost of the services
associated with preparing the preliminary engineering report for the TxCDBG
application and the scope and cost associated with designing the plans and
specifications for the project.

o The RFQ should request that the proposal include/address the following factors:

Statement of qualifications;

Work experience;

Capacity to perform the specific proposed task;

Technical expertise;

Ability to meet schedules;

Proximity to the area of the proposed work;

Familiarity with the area of the proposed work;

References — list of past/current clients; etc.

3. Sample Contract: A sample engineering/architecture/surveying services contract containing the
terms and conditions of the contract between the Grant Recipient and the service provider should be
provided as part of the RFQ package. This contract should contain four parts:

Part | - Agreement

Part Il - Scope of Work

Part Il - Payment Schedule

Part IV - Terms and Conditions

O O O O

STEP 5 Advertise the RFP/RFQ

In order to create competition for the work, the Grant Recipient must advertise the RFP/RFQ. A
sample advertisement is provided that can be altered for the appropriate service. (See Samples in
Appendix D and E.) The Grant Recipient must:

o Advertise in a locally distributed newspaper.
o To increase and promote participation of small, minority and women owned-business

as required below under Step 6, Grant Recipients should email a copy of the
solicitation advertisement to TDA at MWBE @texasagriculture.gov.

e The proposal deadline must be no less than 10 (ten) days after the publication of the
advertisement and contact date of the RFP/RFQ.

Retain a tear sheet/full-page advertisement/photo copy with publisher’s identification and
date/publisher’s affidavit for proof of advertising for monitoring purposes.
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STEP 6 Send RFP/RFQ to at least Five (5) Individuals/Firms

Prepare a list of potential firms/individuals. TDA's list of certified administrators or firms is available on
the TDA website, and the Texas Comptroller of Public Accounts’ Historically Underutilized Business
(HUB) Directory is available on its website. In accordance with Section 3 of the Housing and Urban
Development Act of 1968, successful applicants using CDBG funding for housing or other public
construction are required, to the greatest extent feasible, to provide training and employment
opportunities to lower-income residents and contract opportunities to businesses in the project area.

Grant Recipients should actively take steps to encourage proposals from small (SBE’s), minority
(MBE’s), and woman-owned businesses (WBEs), as well as Section 3 business concerns. Although
Grant Recipients are not directly responsible for meeting a specific minority business participation
goal, TDA reports to HUD on the levels of MBE and WBE hiring under all TXCDBG contracts.

Send the RFP/RFQ package to a minimum of five individuals/firms by email, fax, and/or return receipt
mail.
¢ Document reasons for selecting such individuals/firms for local files.
¢ Document evidence of contacting five (5) individuals/ firms.
o If email/fax, print verifiable evidence that email/fax sent.
o If mail, send return receipt.

The proposal submission deadline must allow at least 10 days after the RFP/RFQ was sent to these
individuals/firms.

STEP 7 Evaluate and Rate the Proposals

After the proposal submission deadline, the selection committee must rate the proposals received by
the deadline, using only the specific selection criteria identified in its RFP/RFQ. This selection
process must be thorough, uniform, and well documented through the rating sheets developed in
Step 3.

For engineering, architectural, and surveying services, price/cost may not be considered until after the
bidder has been chosen.

STEP 8 Select Respondent

The selection committee recommends that the contract be awarded to the respondent with the
highest total score (if this method is used) or that has the most qualifications in the proposal
evaluation. The recommendation must meet the reasonable, responsive, and responsible tests
according to federal procurement procedures:
e Reasonable - Refers to the most suitable, fit and appropriate respondent to accomplish the job
in question.
o Responsible - Refers to the respondent that is able to fully perform the requirements of the
contract and has the integrity and reliability that will assure good faith performance.
o Responsive - Refers to the respondent that has submitted a bid/proposal that fully conforms to
the information requested in the RFP.

The local governing body has the final authority to award contracts and is encouraged to follow the
committee’s recommendation, but may select another respondent if the minutes of the local governing
body meeting include justification for the selection.
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The Grant Recipient must award contracts only to responsible contractors possessing the ability to
perform successfully under the terms and conditions of a proposed procurement. Consideration will
be given to such matters as contractor integrity, compliance with public policy, record of past
performance, and financial and technical resources.

Grant Recipients must request TDA’s approval prior to awarding a professional services or
administrative services contract if the Scope of Services does not reflect the TxCDBG contract
Performance Statement (Exhibit A).

8.1 Selecting the Respondent - For Administration and other Professional Services Contracts
other than Engineering/Architectural/Surveyors Services

Determine the most responsive and responsible respondent whose proposal is most advantageous to
the program, with price and other factors considered.

The City/County may conduct negotiations with those offerors who are deemed responsive and
responsible and fall within a competitive price range, based on the City/County’s evaluation of
bidders’ pricing and technical proposals. After negotiations, these bidders may be given the
opportunity to submit a best and final offer.

If the cost of the administration or other professional services exceeds $ 50,000, then profit must be
identified and negotiated as a separate element of the price of the contract. To comply, the bidder
must disclose and certify the percentage of profit being used.

8.2 Selecting the Respondent - For Engineering/Architectural/Surveying services

Price/cost may not be considered until after the Respondent bidder has been chosen.

Determine the most qualified provider of services on the basis of demonstrated competence and
qualifications.

Once the most highly qualified respondent is identified, request a price proposal. As necessary,

negotiate with that provider a fair and reasonable

price Negotiation of price for engineering/architectural/surveyor

services must take place after selection is completed;
proposed cost may not be a selection criteria or
If the cost of the proposed services exceeds | consideration. Proposed costs should not be disclosed by
$50,000, then profit must be identified and Grant Recipient to such bidders until most qualified bidder

negotiated as a separate element of the contract | Nasbeenchosen.

price. To comply, the bidder must disclose and
certify in its proposal the percentage of profit being used.

If negotiations with the most highly qualified respondent are unsuccessful, formally end negotiations
with that provider. Select the next most highly qualified provider and attempt to negotiate a fair and
reasonable price. Repeat this process to select and negotiate with providers until a fair and
reasonable priced contract can be awarded.

STEP 9 Clear the Respondent for Federal Requirements

The Grant Recipient must verify the service provider’s eligibility through the System for Award
Management (SAM) (www.SAM.gov). Service providers include Council of Governments also known

2016 TxCDBG Project Implementation Manual SECTION A - Chapter 5 Procurement Procedures 09/01/2016 12



http://www.sam.gov/



as COGs; COGs must also receive clearance through the SAM website. Eligibility of all contractors
must be verified through the SAM website prior to any formal action authorizing the award of the
construction contract to the contractor (examples of formal action include but are not limited to,
authorizing resolution, authorizing ordinance, Council approval of award, contract execution, etc.).

Also, if not sent with the TxCDBG application, the Exemption Determination for Activities Listed at 24
CFR 58.34 for Admin/Professional Services (See Chapter 3, Environmental Review, Form A303)
must be completed and submitted to TDA prior to executing any contract for these services. Note that
many Grant Recipients now submit their exemption determinations with their TXCDBG application. If
the Grant Recipient has not submitted its Exemption Determination for Activities Listed at 24 CFR
58.34 for Admin/Professional Services, then submit the following before the Admin/Professional
Services contract is awarded:

1) Categorical Exclusion Not Subject to 58.5 ADD and Exempt under 58.34 (Form A303)

STEP 10 Approve the Selected Respondent and Award Contract
Prepare contract for execution by all parties. (See Sample Contract in Appendix D & E)

Present selection to the City Council/Commissioner’s Court.

City Council/County Commissioner’s Court approves selection of firm/individual.
e The local governing body has the final authority to award contracts but may select another
Respondent if the minutes of the local governing body meeting include justification for the
selection.

City council/county commissioner’s court approves and executes contract.
¢ The award and the execution of the contract may/may not occur at the same meeting.

NOTE: TxCDBG funds and matching funds may not be used to pay/reimburse for services dated
prior to the date of the TXCDBG grant contract with the exception of eligible pre-award costs/activities
approved by TDA through the pre-agreement process. The approved pre-agreement costs do not
include any services provided prior to submittal of the application. If a professional services
contractor is preselected and a contract is entered into prior to grant award, the contract should
include a statement which states that in the event TxCDBG funds are not awarded to [City/County],
the contract shall be terminated by [City/County].

STEP 11 Submit Financial Interest Report (A503) within 30 days
Submit the Financial Interest Report (Form A503) to TDA within 30 days of executing the services

contract or within 30 days of grant award, whichever is occurs last. This requirement applies to all
subcontractors as well.

5.2.2 Contract Provisions

A copy of the service provider contract or agreement must be submitted to TDA, which must include
the following at a minimum:
o Names of Both Parties - Grant Recipient and firm.
o Effective Dates - Starting and ending dates.
e Scope of Services - Either directly written into the contract or provided as an attachment that is
incorporated into the contract.
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¢ Compensation - Including the maximum amount of the contract as either a firm, fixed-price
contract, or a not to exceed cost-reimbursable type contract.

e Local Program Liaison - Identification of a local public official as the consultant's primary
contact.
Amendments - Procedures for amending the scope of work and/or compensation section.

¢ Termination - Explaining circumstances under which the Grant Recipient or other party can
cancel the contract (e.g., unsatisfactory performance).

o Resolution of Program Non-compliance — Procedures for determining the party responsible for
any disallowed costs as a result of non-compliance with federal, state, or program
requirements.

If the administrator or other professional service provider is procured before the award of grant
funding, then it may be necessary to amend the contract at a later time to provide such contract terms
as these details become known.

See Appendix D and E for Sample Bid and Contract Documents for Administration/Professional
Services Contracts.

Any changes to the Administration/Professional Services contract price must be documented in the
local files through a contract addendum.

5.3 Micro-Purchases

For purchases of supplies or services that equal to or less than $2,000, the Grant Recipient may use
processes that expedite the transaction and minimize the associated administrative burden.

The purchase orders may be awarded without soliciting any competitive quotations if the Grant
Recipient considers the costs to be reasonable and local laws and policies do not prohibit this method
of procurement; however, the use of purchase order does not exempt the Grant Recipient from
verifying that the contractor is not debarred under the System for Award Management
(www.SAM.gov). The Grant Recipient is required to distribute micro-purchases equitably among
qualified suppliers.

For example, a purchase of computer paper in the amount of $1,500 can be treated as “a micro-
purchase.” No competitive quotations would be necessary for the purchase and a price analysis
would not be required. However, the Grant Recipient must consider whether to make the purchase
from any one of a number of office supply stores. Grant recipients may require that the purchase of
computer paper rotate among qualified suppliers if they offer the same rates.

TDA will monitor the use of micro-purchases to ensure that they are not being used to circumvent
competitive procurement. Materials and construction should be purchased through small purchase or
sealed bids procurement; micro-purchases are generally made for unanticipated costs.

5.4 Construction Services & Materials Contracts

Construction services and materials contracts paid in whole or in part with TxCDBG funds must be
procured using either the Small Purchase procurement method or the Sealed Bids procurement
method. Grant Recipients must comply with TxCDBG program requirements in order to be considered
eligible for grant (reimbursement) or match injection.
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Environmental clearance must be completed before the Grant recipient executes any
construction contract or a materials contract.

5.4.1 Small Purchase Procurement

The Small Purchase procurement method uses relatively simple and informal procurement methods
to secure equipment, non-professional/non-administrative services, supplies or other property that
cost, in the aggregate, less than $50,000 (but greater than $2,000)in accordance with state law.

Key concepts for Small Purchase procurement include:

o Aggregate cost — total cost of the project/job including TxCDBG funds and all other funding
sources;

o Job — a project as defined by the engineering plans and specs;

e Separate purchases — purchases, made separately, of items that in normal purchasing
practices would be purchased in one purchase;

o Sequential purchases — purchases, made over a period, of items that in normal purchasing
practices would be purchased in one purchase;

e Component purchases — purchases of the component parts of an item that in normal
purchasing practices would be purchased in one purchase.

The Local Government Code, Sec. 262.023 (c) and Sec. 252.021 specifically prohibit the use of the
small purchase procurement method to make separate, sequential, or component purchases of items
or services, with the intent of avoiding the competitive bidding and competitive proposal requirements.
For example:
« A water line job should be one purchase, rather than separate purchases of pipe, fire
hydrants, valves, and fittings.
« A water storage tank should be bid as one purchase, rather than separate purchases of site
preparation, foundation, piping, valves, welding, etc.

Prior to beginning small purchase procedures, the Grant Recipient should get an estimate of the cost
of the construction from the engineer. If the estimated cost is greater than $ 50,000, small purchase
procurement would not be considered appropriate and is not an allowable cost.

5.4.2 Step by Step Small Purchase Procedures

STEP 1 Comply with Davis-Bacon Act requirements
The Grant Recipient must obtain prevailing wage rates for the local area as | Vage Rates are
required by the Davis-Bacon and Related Acts, and incorporate those wage rates zg;sﬁ?gtli:)er? for
into the procurement for construction. See Chapter 7: Davis-Bacon Labor

e . . . tract I
Standards for specific information on the requirements of the Davis-Bacon Act. fr?:nrgg ?)00. oss

STEP 2 Contact three vendors for quotes or estimates
The Grant Recipient must contact at least three firms by phone, in person, or in writing including
email, to obtain cost estimates for the goods or services. The responses (including responses that
indicate no interest or quotes provided) must be recorded on the Small Purchase Procurement
Record (Form A504).
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STEP 3 Promote participation of MBEs and Section 3 Businesses

The Grant Recipient should actively take steps to encourage proposals from small, minority, and
female-owned businesses (MBEs), as well as Section 3 business concerns. Grant Recipients should
email a copy of the solicitation advertisement to MWBE@texasagriculture.gov so that
SBE/MBE/WBE’s can also be notified by TDA of such opportunities.

STEP 4 Clear the Contractor

The Grant Recipient must verify the construction contractor’s eligibility through the System for Award
Management (www.SAM.gov). See Chapter 7 Davis Bacon Labor Standards for details. Eligibility
of all contractors must be verified through the SAM website prior to any formal action authorizing the
award of the construction contract to the contractor (examples of formal action include but are not
limited to, authorizing resolution, authorizing ordinance, Council approval of award, contract
execution, etc.).

STEP 5 Award the Contract

The Grant Recipient must award the contract to the lowest appropriate bidder. If the contract is
awarded to a bidder that does not propose the lowest price, the Grant Recipient must document the
decision in compliance with Texas Local Government Code Section 252.043 (municipalities) or
Section 262.027 (counties), as applicable.

STEP 6 Execute the Contract

The Grant Recipient must submit the Small Purchase Procurement Record (Form A504) and
Financial Interest Report (Form A503) to TDA within 30 days of executing the contract, and submit the
Labor Standards Record (Form A706) prior to the first Request for Payment for construction work.

5.4.3 Sealed Bid Procurement

Procurements of equipment, non-professional services, non-administrative services, materials and
construction contracts whose total cost is more than $50,000 must formally advertise for sealed bids
in a newspaper of general circulation and hold a public bid opening. Procurements by sealed bids are
usually for construction and price is a major factor in awarding these contracts.

Sealed bids are publicly solicited and a firm, fixed-price contract (lump sum or unit price) is awarded
to the responsible respondent whose bid, conforming with all the material terms/conditions of the
invitation for bids, is lowest and best in price (See Appendix F and Appendix G for sample bid and
contract documents for construction and material contracts, respectively).

5.4.4 Step by Step Sealed Bid Procedures

STEP 1 Prepare Bid Package

The Grant Recipient must prepare a bid package detailing the specific goods or services to be
provided by the contractor. This package should provide sufficient technical information for potential
bidders to submit a competitive bid. If a construction contract includes both a TxCDBG project and a
separate project (not included in the Performance Statement (Exhibit A of the contract) or claimed as
match) to be paid by the Grant Recipient or another funding source, the construction contract should
clearly indicate the work and the costs associated with each project.
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STEP 2 Comply with Davis-Bacon Act requirements

The Grant Recipient must obtain prevailing wage rates for the local area as required by the Davis-
Bacon and Related Acts and incorporate those wage rates into the construction procurement. See
Chapter 7: Davis-Bacon Labor Standards for specific information on these requirements.

STEP 3 Advertise for Bids
The procedure for advertising for bids is as follows:
¢ Publish once a week for two consecutive weeks prior to bid opening;
Ensure that the first publication date is at least fourteen (14) days prior to the bid opening
date;

e Ensure that the two published notices are at least seven (7) days apart;

¢ Describe work or item to be purchased or state where specifications can be obtained;

¢ Include time and place for receiving and opening bids (count fifteen (15) calendar days, not
including the print date, from the first advertisement date);

e Include name and position of local official or employee to whom bids are sent;

e Indicate whether bidder should use lump-sum or unit pricing;

¢ Indicate method of payment by Grant Recipient;

¢ Indicate type(s) of bond(s) required by the bidder;

e Indicate whether contract will be awarded within thirty (30) or sixty (60) days; and

e Identify TXCDBG contract number.

If an addendum to the bid package is necessary, it must be distributed to each potential bidder. The
distribution of an addendum shall be verified either by statements of receipt or registered/certified mail
receipts, which shall be included in the public works construction file. The addendum shall allow
adequate time for consideration in bid preparation (usually at least one week). If adequate time is not
available, the bid opening date must be extended and the Grant Recipient must republish the
invitation for bids containing the place, time, and date for the new bid opening. Note that any change
to the original bid opening date will require republication of the invitation for bids at least once in a
locally published newspaper. The republished notice will include the place, time and date for the new
bid opening and must be published at least seven days prior to the new bid opening date.

TDA notes that the Dodge Report, Texas Contractor, the Minority Business Development Center, and
regional newspapers are resources for advertising bids.

Retain a tear sheet/full-page advertisement/photo copy with publisher’s identification and
date/publisher’s affidavit for proof of advertising for monitoring purposes.

See Chapter 10: Civil Rights Requirements for further information on Minority Business Centers.

STEP 4 Promote Participation of MBEs and Section 3 Business concerns.

The Grant Recipient should actively take steps to encourage proposals from small, minority, and
female-owned businesses (MBEs), as well as Section 3 business concerns. Grant Recipients should
email a copy of the solicitation advertisement to MWBE@texasagriculture.gov so that
SBE/MBE/WBE'’s can also be notified by TDA of such opportunities.

STEP 5 Hold the Bid Opening
¢ Note the date and time of receipt of each bid on the bid envelope, which must be kept with the
original bid even following the bid opening;
¢ Open and read aloud each bid;
o Record the base bid, along with any alternates, on a bid spreadsheet;
* Announce the apparent low bidder and all bidders with complete packets.
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The Grant Recipient or its designee (usually the engineer) should carefully review the bids submitted
and the low bidder’s statement of qualifications and references. Awarding the contract on the same
date as the bid opening does not generally allow sufficient time to research and review the documents
and ensure that the low bidder has provided all the required forms, bonds, certifications, as well as
qualifications and references.
o Municipalities are required by state law to award the contract to the lowest responsible bidder
based on best value considerations to the municipality. The municipality may reject any and all
bids. (Texas Local Government Code Section 252.043(f))
e Counties are required by state law to award the contract to the responsible bidder who
submits the lowest and best bid or must reject all bids and publish a new notice. (Texas Local
Government Code, Section 262.027(a))

Overbids
If the bids received exceed the designated budget, the Grant Recipient has the following options:
« Reject all bids and re-bid the project;
« Accept the deductive alternates in the bid packet (if applicable);
. Delete bid items before contract award, if all bidders agree in writing to changes;
« Accept the low bid and provide additional local funds.

If all bids received exceed the amount of the construction budget, THE GRANT RECIPIENT MAY
NOT NEGOTIATE THE CONTRACT PRICE SOLELY WITH THE LOW BIDDER. To allow one
bidder to negotiate the contract price is not fair to the other contractors who submit bids.
NEGOTIATION OF THE CONTRACT PRICE SOLELY WITH THE LOW BIDDER WILL RESULT IN
THE DISALLOWANCE OF TxCDBG FUNDS FOR CONSTRUCTION COSTS.

Recordkeeping for the Bid Opening

Minutes of the bid opening, along with a tabulation of the bids, must be placed in the contract file.
After contract award, the opened bids must be kept on file and available for inspection by anyone
desiring to see them. However, any trade secrets and/or confidential information in the proposals are
subject to the restrictions of Section 252.049(b) of the Texas Local Government Code and Chapter
552 of the Texas Government Code.

STEP 6 Clear the Contractor

The Grant Recipient must verify the construction contractor’s eligibility through the System for Award
Management. See Chapter 7 Davis Bacon Labor Standards for details and www.SAM.gov.
Eligibility of all contractors must be verified through the SAM website prior to any formal action
authorizing the award of the construction contract to the contractor (examples of formal action include
but are not limited to, authorizing resolution, authorizing ordinance, Council approval of award,
contract execution, etc.).

STEP 7 Award the Contract
The Grant Recipient must award the contract within the number of days indicated in the bid
advertisement.

STEP 8 Execute the Contract

The Grant Recipient must submit the Bid Tabulation and the Financial Interest Report (Form A503) to
TDA within 30 days of executing the contract, and submit the Labor Standards Record (Form A706)
prior to the first Request for Payment for construction work.

Third Party Procurement Services

A Grant Recipient may choose to purchase certain goods and services through a third party, such as the
Texas Association of School Boards “Buy Board” or the Houston-Galveston Area Council “HGACBuy”. All
procurement requirements apply to purchases through these entities; however many steps may be |-
conducted by the third party rather than the Grant Recipient. The Grant Recipient must retain a copy in the
contract files of the cooperative agreement with the third party certifying the type of procurement process
used.
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5.4.5 Required Contract Provisions

In all contracts, Grant Recipients and contractors, including engineering, must specifically refer to the
project or provide detailed information regarding the work being funded. In addition to other Federal
and State provisions required, all contracts must address, if applicable, the following provisions per 2
CFR 200 Appendix Il (See Implementation Manual, Appendix B for required contract provisions):

Debarment and Suspension (Executive orders 12549 and 12689) — A contract award (see 2
CFR 180.220) must not be made to parties listed on the government wide exclusions list in the
System for Award Management (SAM).

For contracts greater than $10,000, provisions for termination by the Grant Recipient,
including the manner by which termination shall be effected and the basis for settlement.
Access to Records (formerly 24 CFR 85.36 (i)(10))

Retainage of Records (formerly 24 CFR 85.36(i)(11))

For contracts greater than $50,000, provisions for administrative, contractual, or legal
remedies in instances where contractors violate or breach contract terms, and provide for such

sanctions and penalties as appropriate.

In addition to the preceding, Construction Contracts must also address the following:

For construction contracts greater than $2,000, compliance with the Davis-Bacon Act (40
U.S.C. 3141 et seq.) as supplemented by Department of Labor regulations (29 CFR part
5)(satisfied by inserting HUD 4010 in construction contract; See Appendix B).

For construction contracts greater than $2,000, compliance with the Copeland “Anti-Kickback”
Act (40 U.S.C. 3145) as supplemented in Department of Labor regulations (29 CFR part 3)
(satisfied by inserting HUD 4010 in construction contract; See Appendix B).

For construction contracts greater than $10,000, the inclusion of the Equal Opportunity clause
provided under 41 CFR 60-1.4(b).

For contracts of materials designated in guidelines of the Environmental Protection Agency
(EPA) at 40 CFR 247 and greater than $10,000 for the fiscal year, provisions for the
procurement of recovered materials. (2 CFR § 200.322)

For construction contracts greater than or equal to $100,000, compliance with the Byrd Anti-
Lobbying Amendment (31 U.S. C. 1352)

For construction contracts greater than $100,000, compliance with Contract Work Hours and
Safety Standards Act (40 U.S.C. 3701-3708), including work week requirements and safety
conditions for workers (satisfied by inserting HUD 4010 in construction contract; See
Appendix B).

Where federal funding exceeds $ 200,000 and the contract or subcontract exceeds $100,000,
include Section 3 clause. (24 CFR § 135.38 and 24 CFR § 135.3)

For contracts greater than $150,000, the Clean Air Act (42 U.S.C. 7401-7671q.) and the
Federal Water Pollution Control Act (33 U.S.C. 1251-1387), as amended.

5.4.6 Workers’ Compensation Requirements

Texas Labor Code §406.096 requires a governmental entity that enters into a building or construction
contract to obtain written certification that the contractor provides workers' compensation insurance
coverage for each employee of the contractor employed on the public project. Subcontractors must
also provide the governmental entity with proof of coverage. Additionally, the governmental entity
must include in bid specifications and contracts specific language and provisions found in 28 TAC
§110.110(c)(7). Grant Recipients are responsible for compliance with all applicable statutory policies.
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The Texas Department of Insurance — Division of Workers’” Compensation regulates and enforces
workers’ compensation requirements and may be contacted at 800-372-7713 for more information.

5.4.7 Bonding Information

Pursuant to Government Code Chapter 2253, for construction or facility improvement contracts or
subcontracts, the minimum bonding requirements for the Grant Recipient which includes a bid
guarantee, a performance bond, and a payment bond (if applicable) are as follows:

¢ A bid guarantee from each bidder equivalent to five percent of the bid price for contracts that is
greater than $100,000. The “bid guarantee" shall consist of a firm commitment such as a bid
bond, certified cashier's check, U.S. Savings bond or other negotiable instrument
accompanying a bid as assurance that the bidder will, upon acceptance of his bid, execute
such contractual documents as may be required within the time specified.

e A performance bond on the part of the contractor for 100 percent of the contract price for
contracts that is greater than $100,000. A “performance bond" is one executed in connection
with a contract to secure fulfillment of all the contractor's obligations under such contract.

The only forms of surety acceptable as a performance bond are:

Cashier's Check

Certified Check

United States Treasury Bond

Certificate of Deposit

Irrevocable Letter of Credit issued by a financial institution subject to the laws of Texas
Surety or Blanket Bond from a company chartered or authorized to do business in Texas

e A payment bond on the part of the contractor for 100 percent of the contract price. A
“payment bond" is one executed in connection with a contract to assure payment as required
by law of all persons supplying labor and material in the execution of the work provided for in
the contract. Required payment bond(s) must be filed within 30 days from the date of the
Notice of Award.

o Municipalities: If the contract is in excess of $50,000, a payment bond is required.
Government Code 2253.021(a)(2)(B)

o Counties: If the contract is in excess of $25,000, a payment bond is required.
Government Code 2253.021 (a)(2)(A)

If the Grant Recipient has adopted an existing bonding policy and requirements that differs from that
described above, the Grant Recipient may submit documentation of the existing bonding policy and
requirements to TDA with a written request that TDA approve in writing the allowance of utilizing the
existing bonding policy and requirements.

If TDA does not determine that its interest is adequately protected and does not provide written
approval to the Grant Recipient, the Grant Recipient must adhere to the bonding policy described
herein above, pursuant to 2 CFR 200.325 and Government Code Chapter 2253. All Grant Recipients
must ensure that they are meeting all applicable federal, state and local procurement requirements.
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5.4.8 Changes to a Construction Contract

When changes to a contract are necessary due to decrease or increase in the quantity of work to be
performed or of materials, equipment or supplies to be furnished, the Grant Recipient must
submit a Construction Change Order Form (Form A505) to TDA. TDA must approve all change
orders to ensure costs are eligible and procured according to TXCDBG requirements. TDA will provide
written notification to the Grant Recipient upon review.

To request approval of a proposed Change Order, the Grant Recipient must submit:

e A Construction Contract Change Order (Form A505), including required chief local elected
official’s signature indicating Grant Recipient concurs with the proposed changes. TDA also
recommends that the Grant Recipient obtain the signature of the Project’s Engineer along with
any supporting documentation before submitting the Change Order to TDA for its approval.

o Upon approval by TDA of the Change Order, the Grant Recipient then obtains the
signature of the construction contractor.

e If a Change Order involves a decrease or an increase of $50,000, the Grant Recipient must
receive appropriate approval by the governing body in addition to Construction Change Order
(Form A505) (See Local Govt. C., §252.048 (city) and §262.031(county). In such cases,
signature by the mayor/county judge on the Construction Change Order A505
represents evidence that such approval from the governing body has been obtained by
the City/County.

e Grant Recipient must have sufficient grant or local funds available to meet any increased
costs.

e Changes requested that are not directly related to the construction project and/or requesting
additional supplies and or activities solely due to unutilized grant funds will not be approved.

¢ Changes must be appropriate and required for the specific CDBG construction project.

If a change order includes new items which are not appurtenances, the Grant Recipient must
demonstrate competitive pricing. Approved costs for these items will be eligible up to the
amount of the lowest quote received.

Municipalities:
e Change Orders may not increase the original contract price by more than 25% (Tex. Local
Gov't Code 252.048(d)).
o Decreases in the original contract price of more than 25% require written contractor consent.
(Tex. Local Gov't Code 252.048(d)).

Counties:
e The original contract may not be increased by more than 25% unless required by state or
federal law, rule or regulation after the contract is made. (Tex. Local Gov't Code 262.031(b).
¢ Grant Recipient must provide written justification, including citation to the appropriate source,
for review.
o Decreases to the original contract of more than 18% must have the contractor’s written
consent. (Tex. Local Gov't Code 262.031(b)).

NOTE: Change orders for an increase of more than 25% will be rejected. Grant Recipient must rebid
project in the event of an increase of 25% or more. The State of Texas considers a change in the
construction contract price of greater than 25% to be non-competitive, as other potential bidders did
not have the opportunity to bid on the true scope of the project during the procurement process.

TDA will not reimburse the Grant Recipient or credit the Grant Recipient’'s match commitment for work
listed on a Change Order unless the Change Order has been submitted and approved. Requests for
Payment for unapproved change orders will be held at TDA’s discretion. If the Change Order is
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executed without TDA approval, the Grant Recipient is obligated to pay for any changes that TDA
does not approve. For these reasons, TDA recommends that the Grant Recipient submit the Change
Order prior to fully executing the Change Order.

Grant Recipients must submit all Change Orders on a contract, whether or not the work will be paid
with grant or matching funds, so that TDA’'s TxCDBG staff has a complete record of the construction
contract. Any difference in price from the Labor Standards Form (Form A706) to the Certificate of
Construction Completion (Form A709) must be accounted for by a Change Order.

Project changes reflected in a Change Order may also require an amendment or modification to the
TxCDBG contract Performance Statement or Budget (Exhibit A or B to the TxCDBG contract). These
items should be submitted together as described in Chapter 11, Contract Amendments. Prior to
executing any Change Order that makes substantial changes to the project and is likely to change the
activities, location, or beneficiaries as described in the Performance Statement, the Grant Recipient
should contact TDA. TDA will approve a Change Order only when the revised project agrees
with the contract Performance Statement.

5.4.9 Procurement of Recovered Materials

Pursuant to 2 CFR 200.322, Grant Recipients and their contractors must comply with section 6002 of
the Solid Waste Act, as amended by the Resource Conservation and Recovery Act. The
requirements of Section 6002 of the Solid Waste Disposal Act applies to states and local
governments using federal funds to procure designated items that are or can be made with recovered
materials, and to persons contracting with such entities with respect to work performed under such
contracts. The requirements apply if the Grant Recipient purchases $10,000 or more worth of one of
the designated recovered materials identified in the EPA guidelines at 40 CFR Part 247 during the
course of a fiscal year. Per 2 CFR 200.322, Grant Recipients should purchase those items that
contain the highest percentage of recovered materials practicable, while adhering to competitive
bidding processes. Certain construction materials, like cement and concrete including concrete
products such as pipe, are included on the list of designated items. (See 40 CFR 247 for a list of
designated items.)

To comply, Grant Recipients should include the Contractors Certification — Recovered Materials (See
Appendix F) in its construction bid packets and the list of Texas vendors of recovered materials as
found at https://www.epa.gov/smm/comprehensive-procurement-guideline-cpg-program#directory .
Potential construction contractors should then acknowledge such policy and determine whether it is
economically feasible to include such recovered materials in its bid.

5.5 Non-Competitive Proposal Procurement

Non-competitive proposal procurement (often referred to as “sole source”) may be used when the
award of a contract is not feasible under small purchase, sealed bid or competitive proposal
procedures. This may be due to single source availability or inadequate competition, determined after
solicitation of a number of sources. Non-competitive proposal procurement is most often used for
emergency situations and disaster projects.

As discussed, the revised federal guidelines now require negotiations of profit as a separate
element of the price for each contract or modification greater than $ 50,000 where there is no
price competition. (See 2 CFR 200.323.) To comply with this provision for contracts greater than
$50,000, the bidder must disclose and certify in its non-competitive bid proposal to the Grant
Recipient the percentage of profit that is being used in its proposed bid. For example, the following
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language may be used by the construction contractor in its proposal: “The undersigned bidder
certifies that profit is % of labor and materials costs contained in this proposal.”

TDA authorizes non-competitive proposals in accordance with federal law. However, all Grant
Recipients must receive prior approval from TDA before using non-competitive proposal
procurement. All requests for non-competitive procurement must be submitted in writing by the Grant
Recipient.

TDA will consider the use of non-competitive proposal procurement under the following situations
(See 2 CFR 200.320(f)):

e Single Source: this method allows procurement through solicitation of a proposal from only
one source when the item or service is only available from a single source;

e Public urgency/emergency situations: State laws generally allow noncompetitive negotiations
in such cases where the urgency for carrying out the project will not permit delays caused by
competitive advertising/solicitation. Grant Recipients requesting such exemptions are those
typically funded under the Disaster Relief/Urgent Need Fund;

e After solicitation of a number of sources, competition is determined inadequate. The condition
of bids being over budget alone does not create a qualifying condition (inadequate
competition) or justification for non-competitive procurement. Grant Recipients must first
submit evidence of all public advertisement(s)/solicitations before TDA will consider approving
noncompetitive negotiation.

e The Grant Recipient must verify the contractor’'s eligibility through the System for Award
Management (www.SAM.gov). Eligibility of all contractors must be verified through the SAM
website prior to any formal action authorizing the award of the construction contract to the
contractor (examples of formal action include but are not limited to, authorizing resolution,
authorizing ordinance, Council approval of award, contract execution, etc.) Council of
Governments (COGs) must also be cleared through SAM.

5.6 Recordkeeping Procedures

The Grant Recipient must maintain records that are detailed enough to show the history of each
procurement. At a minimum, records must demonstrate how the Grant Recipient:

« Executed price sampling for small purchases, or established [published] RFP solicitation;

« Selected the method of procurement and the type of contract to be used;

. Determined the bids or proposals to accept and the ones to reject; and

. Computed the basis for the contract cost or price.

The Grant Recipient must submit a Financial Interest Report (Form A503) for all businesses and
other entities contracted to provide products or services in whole or in part for a TXCDBG project,
including those that will be wholly or partially paid with other funding sources. This report:
« Describes the work to be performed by the business or other entity;
. Verifies that all required clearances have been completed prior to executing a contract with the
business or other entity;
« Discloses the financial interest of the business or other entity;
« Provides Minority Business Enterprise information for the business owner (not required for
Councils of Government and other non-business entities); and
. ldentifies Section 3 business concerns and anticipated Section 3 employment opportunities.
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All contracts for $2,000 or more must be reported on the Financial Interest Report (Form A503). If the
contract price changes after the contract is reported, Form A503 does NOT need to be resubmitted.
Financial interests below $2,000 (Micro-purchases by definition) should be disclosed through invoices
for grant/match funding — no separate disclosure required.

5.6.1 Micro-purchases
The Grant Recipient must maintain copies of all purchase orders and, if possible, show evidence of
distributing purchases equitably among suppliers.

5.6.2 Competitive Proposal - Professional Services/Administration

Services
The Grant Recipient must establish and maintain separate files for records relating to the
procurement of a management consultant, engineer or other service provider to detail the
procurement process undertaken. The files for professional services or administration services
procurement should contain the following information:
« A copy of the Request for Proposals (RFP)
« A copy of the RFP public notice and documentation relating to the distribution of the RFP’s
(minimum of five sent) —
o Email — printout of the sent email with header visible;
o Fax - confirmation page showing the fax was successfully sent; and
o Mail — return receipt for certified mail;
A copy of the RFP cover letter sent to each interested party;
A copy of each respondent’s reply to the Grant Recipient’'s RFP;
A copy of each respondent’s rating worksheet (if applicable);
A copy of the procurement summary sheet (if applicable);
A copy of council/commissioner court action awarding the contract; and
A copy of the executed professional services or administration contract.

5.6.3 Construction & Material Purchases
The Grant Recipient must establish and maintain separate files for records relating to the
procurement of a construction contractor or materials supplier to detail the procurement process
undertaken. The files for construction and material purchases procurement should contain:

« Bid Document(s) with Labor Standards Provisions included;

« Contract Document(s) with Labor Standards Provisions included;

« Actual Advertisements for Bids (either full page or with publisher's affidavits) or evidence of

quotes/estimates received (for small purchase procurement);

« Bids Received (or quotes received);

« Bid Tabulation Sheet(s) (if applicable);and

« A copy of council/lcommissioner court action awarding the contract

5.7 Federal & State Laws Governing Procurement of
Services, Supplies and Non-Real Property

The laws and regulations described in this section apply to the procurement of services, supplies or
non-real property in TxCDBG-funded projects.

5.7.1 State Laws & Requlations
Note: The full text of state statutes may be found online at: hitp://www.legis.state.tx.us/.
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Texas Local Government Code - Chapter 252 (Municipalities) and Chapter 262 (Counties)

Chapter 252 Municipal Grant Recipients Construction Bidding Procedures
Municipal Grant Recipients are generally required to conduct competitive sealed bid procurement
for any and all contracts over $50,000.

Municipalities are required by state law to advertise their invitation for bids in a newspaper
published in the municipality at least once a week for two consecutive weeks. The date of the first
publication must be before the 14th day before the date set to publicly open the bids. If no
newspaper is published in the municipality, the notice must be posted at city hall for fourteen days
prior to the date of the bid opening. (Texas Local Government Code Section 252.041(a)).

Chapter 262 County Grant Recipients Construction Bidding Procedures
County Grant Recipients are generally required to conduct competitive sealed bid procurement for
any and all contracts over $50,000.

Counties are required by state law to publish a notice in a newspaper of general circulation in the
county at least once a week for two consecutive weeks, with the first day of publication occurring
at least fourteen days before the date of the bid opening. If there is no newspaper of general
circulation in the county, the notice must be posted in a prominent place in the courthouse for
fourteen days prior to the date of the bid opening. (Texas Local Government Code Section
262.025(a)).

Texas Government Code -- Chapter 2253 Public Work Performance and Payment Bonds Covers
bonding requirements.

Texas Government Code, Chapter 2254. This chapter is also known as the Professional Service
Procurement Act. Chapter 2254 governs the local government procurement of professional services. It
prohibits the procurement of architects, engineers, or surveyors based on bid price and requires
government entities to first select the most highly qualified provider based on demonstrated
competence and qualifications, and then attempt to negotiate with that provider a contract at a fair and
reasonable price.

Texas Local Government Code, Chapter 171. This chapter requires local government officials to
disclose conflicts of interest and sets forth rules that require officials to abstain where they are in a
position to vote or make a decision on any matter involving a business entity or real property for which
they have an interest in.

Texas Engineering Practice Act, Chapter 1001, Texas Occupations Code. This Act states that a
registered professional engineer must be hired to prepare plans, specifications, and estimates for any
public works activities in accordance with this Act. The engineer must directly supervise the project in
order to ensure the public health, safety, and welfare; however, this Act does not apply to road
maintenance or betterment work undertaken by Counties.

Procurement Standards (Uniform Grant Management Standards (UGMS) - Texas Comptroller of
Public Accounts

Conflict of Interest - Nepotism and conflict of interest regulations can be found in the Texas
Government Code Chapter 573 and Texas Local Government Code Chapter 171.

5.7.2 Federal Laws & Requlations
HUD Conflict of Interest regulations at 24 CFR 570.489(h) and 2 CFR 200.318(c). This regulation sets
forth prohibitions against the use of CDBG funds by employees and officials for private gain.
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Title 2, Code of Federal Regulations (CFR) Part 200 — 2 CFR 200.317-.326 Procurement
Standards and 2 CFR 200.333-.337 Record Retention. The full text of 2 CFR 200 can be found at
http://www.ecfr.gov/cgi-bin/text]

idx?SID=30603de019691a3¢1198398480c1fabb&mc=true&node=pt2.1.200&rgn=div5|

Title 40, Code of Federal Regulations (CFR) Part 247, Comprehensive Procurement Guidelines
for Products Containing Recovered Materials. This guideline designates items that are or can be
made with recovered materials.
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PROGRAM OVERVIEW

The Community Development Block Grant (CDBG) Program is authorized under Title | of the
Housing and Community Development Act of 1974, as amended. The U.S. Department of
Housing and Urban Development (HUD) is the administering agency for the CDBG program.

There are two main components of the Program:
e The Entitlement Program, which provides direct assistance to larger cities and urban
counties; and
e The Non-entitlement program, also known as the State CDBG Program, which provides
funds to states, which then provide assistance to local governments in non-entitlement
areas (i.e., cities with a population less than 50,000 and counties with a population less
than 200,000).

Federal Regulations for the non-entitlement program are found at 24 CFR Part 570 Subpart I.

This Implementation Manual focuses on the basic requirements for the State CDBG Non-
entittement Program. In the State of Texas, this program is known as the Texas Community
Development Block Grant (TxCDBG) Program. The Texas Department of Agriculture — Office of
Rural Affairs (TDA) is the administering agency for the TxCDBG Program.

TxCDBG is the largest non-entittement CDBG Program in the nation, with a fiscal year 2015
allocation of almost $60 Million. The TxCDBG serves approximately 1,000 eligible non-
entitlement cities and 244 non-entittlement counties in Texas, and provides services to over
390,000 beneficiaries each year.

All TXCDBG programs are administered by TDA, except the Colonia Self-Help Centers Fund
which is administered by the Texas Department of Housing and Community Affairs, Office of
Colonia Initiatives (TDHCA-OCI). (Please see the most recent TXCDBG Action Plan for a list of
fund categories).

The demographics and rural characteristics of Texas have shaped a program that focuses on
providing basic human needs and sanitary infrastructure to smaller rural communities. Funding
awards are based upon a needs assessment done by the State, as required by the 2015-2019
State of Texas Consolidated Plan. More information about the State of Texas Consolidated Plan
and the needs assessment can be accessed on the websites for TDA and TDHCA

A key principle of the CDBG regulations is offering maximum feasible deference to state
programs within the parameters established by the CDBG statute. For this reason, the TxCDBG
Program may differ from other State-administered CDBG Programs, prioritizing activities based
on the needs of the low-income population in the State of Texas. It is the responsibility of each
recipient of CDBG funds to understand both the Federal and state requirements and to adhere
to them. It is therefore important to thoroughly read this manual and the attached regulations
prior to implementing your program.
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P.1 CDBG Basics

P.1.1 National Program Objectives (NPO)

Grant Recipients undertaking public facilities activities must document how they have met the
CDBG NPO specified in their application. The NPO is not met until funds have been expended
and documentation has been completed.

Every grant or loan must meet one of three "national objectives."
1) Principally benefit low and moderate income (LMI) persons.
2) Eliminate or prevent slums and blight.
3) Address imminent health and safety problems.

A low and moderate-income person means a member of a family whose total combined family
income is equal to or less than the Section 8 lower income limit as established by HUD. Family
means all persons living in the same household who are related by birth, marriage, or adoption.

Public facilities activities generally qualify under the low to moderate income area benefit NPO.
In some instances the activity may qualify under limited clientele criteria or job creation and
retention. Public facilities and improvements that aid in the prevention or elimination of slums or
blight in a designated slum/blight area may qualify under the slum/blight area basis, or, if the
improvement corrects a CDBG-defined urgent situation, the urgent need NPO may be met. An
urgent need could include an activity designed to address disaster relief.

In addition to the NPO requirements, there are a number of other regulations that apply.
Principal among these are:

e Environmental review;

o Davis-Bacon wage rates;

¢ Civil rights legislation; and

o Procurement (required for grants and some loans).

P.1.2 Beneficiaries

For projects qualified for funding under the LMI benefit national objective of the Housing and
Community Development Act, documentation must be maintained to verify that at least 51% of
the beneficiaries are low and moderate income persons. This requirement pertains to all
benefits associated with the CDBG program, whether they are city-wide or area-wide.

An area-wide project benefit is an activity in which residents claimed as beneficiaries in the
target area must be served by the activity. Some examples of area benefit are:

o Water/sewer line replacement;

e Street reconstruction; or

o Utility work benefiting a water supply corporation service area.

A city-wide benefit is an activity that will benefit the entire community. Some examples of city-
wide benefits are:

o Water/sewer plant improvements;

o Water storage tank; or

o Water wells.
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The Grant Recipient must keep a record of the number of people who are receiving either area-
wide or city-wide benefits from the CDBG project. TDA requires applicants to document and
report the beneficiaries of each funded activity regardless of the national program objective met
by the activity. Therefore, applicants must document the beneficiaries for each activity included
in a TxCDBG application under each of the TxCDBG fund categories. (See the TxCDBG
guidance provided in the TxCDBG Application Guide.)

P.1.3 Eligible Activities

The acquisition, construction, reconstruction, rehabilitation or installation of a public facility is an
eligible activity.

Public facilities include water facilities, sewer facilities, solid waste disposal facilities, other
publicly owned utilities, public systems, fire protection equipment, and community or senior
citizens centers. Street improvements and drainage/flood control improvements are also eligible
public facilities activities. For a more detailed list see the TxCDBG application guide.

The CDBG program provides a great amount of flexibility in the activities eligible for funding, but
TxCDBG prioritizes the range of activities based on the needs identified in its annual Action
Plan. A full list of eligible activities can be found at 24 CFR 570.482. The TxCDBG Annual
Action Plan can be found on the TDA website at www.texasagriculture.gov or can be obtained
by contacting TDA.

P.1.4 Ineligible Activities

In general, any activity not authorized under the CDBG statute and/or regulations is ineligible to
be assisted with CDBG funds. In addition, the statute at 24 CFR 570.207 stipulates that the
following activities may not be assisted with CDBG funds:

e Buildings for the general conduct of government, except to create accessibility for the
disabled population (e.g., city hall);

¢ General government expenses;

Political activities;

o Purchase of equipment or furnishings for a property except under certain conditions,
including authorization as a special economic development activity or activities carried
out by a special nonprofit;

o New housing construction except under certain conditions or when carried out by a
special nonprofit;

e Income payments, except under certain conditions (Income payments are defined in the
regulations as direct payments to subsidize rent and/or utilities.); and

e Operating and maintenance expenses of public facilities, improvements and services.
Example: Various methods used to identify specific sections of wastewater line that
require maintenance to reduce or eliminate the amount of inflow or infiltration routed to
the treatment facilities, such as smoke testing, televising (TV’ing), and line cleaning
(vacuuming, jetting, etc.), are considered maintenance tools. The process of identifying
target areas for wastewater line replacement must be completed prior to the submission
of an application in order for the scope of the project to be fully identified and to expedite
construction completion. Similar methods may also be used as a part of construction and
inspection of the new lines. Grant Recipients may request written approval of methods
listed above, including engineer’s report certifying the purpose of the proposed method,
for:
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0 Pre-construction testing on a specific reach of line (manhole to manhole); and/or
0 Inspection of newly constructed lines to verify proper installation.

P.1.5 Constitutional Prohibition

Faith-based organizations are eligible for CDBG funding but may not use direct CDBG funding
to support inherently religious activities and must serve all eligible beneficiaries without regard
to religion.

P.1.6 CDBG Expenditure Parameters

There are four basic parameters that HUD places on the State’s CDBG program:

1. TDA must ensure that at least seventy percent (70%) of CDBG funds received over a
one, two or three year period, at the discretion of TDA with HUD’s concurrence, are used
to benefit low and moderate income persons.

2. TDA and its funded Grant Recipients must not obligate more than twenty percent (20%)
of the aggregate amount of the annual grant plus the previous years’ program income for
planning and administration costs;

3. TDA cannot obligate more than fifteen percent (15%) of its annual CDBG funds plus the
current year’s program income for public services; and

4. Special types of economic development activities must meet a specific public benefit
standard.

TDA ensures compliance with these requirements through its project review, funding, and
monitoring process.

P.1.7 Performance Measures

The funding available through the major Federal community development formula block grant
programs administered by HUD’s Office of Community Planning and Development (CPD) are a
vital resource in addressing the nation’s housing and community development needs. Without
the means at the local level to gather information and report on the impacts that these programs
are having on communities (the “program outcomes”), HUD and other key stakeholders are
unable to show results from the investment of resources provided to help address these needs.
The focus on demonstrating performance and results is present at all levels of government and
in the private sector.

Performance measurement is a program tool that can help housing and community
development practitioners collect data, track progress, and report on program results in a way
that speaks to the impact a program has had on a community and the lives of its residents. The
key features of the system include:

o Common performance measures that apply to all HUD programs.

e Outcome measures are driven by local intent.

¢ Indicators that use data commonly collected by grantees.

e Data collected from all grantees will enable HUD to roll up results to a national level.

All CDBG grantees identify and report:
o at least one of three Objectives (Creating Suitable Living Environments; Providing
Decent Housing; Creating Economic Opportunities) for each activity; and
¢ one of three Outcomes (Availability; Affordability; Sustainability).
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These federal performance measure reporting requirements are incorporated into the
compliance requirements of all TXCDBG Grant Recipients. Using this framework and data
reported by grantees, HUD will generate national outcome statements to describe the aggregate
impact that local program activities are achieving.

P.1.8 Conflicts of Interest

The regulations related to conflict of interest and nepotism may be found at the Texas
Government Code Chapter 573, Texas Local Government Code Chapter 171, 24 CFR
570.489(h), and 2 CFR 200.318(c). These requirements apply in the procurement of supplies,
equipment, construction and professional and administration services, acquisition and
disposition of real property, and provision of assistance to individuals, businesses, or other
private entities.

Grant Recipients of a TXCDBG contract must avoid, neutralize or mitigate actual or potential
conflicts of interest so as to prevent an unfair competitive advantage or the existence of
conflicting roles that might impair the performance of the TxCDBG contract or impact the
integrity of the procurement process.

No person who has any CDBG function/responsibility, or who is in a position to participate in a
decision-making process or gain inside information, may obtain a financial interest or benefit
from the CDBG activity. This requirement applies to any person who is an employee, agent,
consultant, officer, or elected or appointed official of the state, or of a unit of general local
government, or of any designated public agencies, or subrecipients which are receiving CDBG
funds. In addition, TDA will evaluate persons in similar roles for benefitting organizations, such
as utilities providing service through the project or businesses creating jobs as a result of the
project, in determining a conflict of interest. The person may not have an interest in any
contract or agreement related to the CDBG proceeds/program for themselves or their
family/business ties during their tenure or one year after conclusion of their tenure.

Any person or entity including any benefitting business, utility provider, or other third party entity
that is receiving assistance, directly or indirectly, under a TXCDBG contract or award, or that is
required to complete some or all work under the TxCDBG contract in order to meet a National
Program Objective, that might potentially receive benefits from TxCDBG awards may not
participate in the selection, award, or administration of a contract supported by CDBG funding.

Therefore, the Grant Recipient must maintain written standards of conduct covering conflict of
interest and governing the actions of its employees engaged in the selection, award, and
administration of contracts. (See Sample in Appendix C.) The Grant Recipient may choose to
broaden local conflict of interest policies to additional family members and relatives.

A conflict of interest would arise when an employee, officer, consultant, or agent, any member
of his or her immediate family, his or her partner, or an organization which employs or is about
to employ any of the parties indicated herein, has an interest or financial interest in or a tangible
personal benefit from an entity or individual considered for a contract.

Some determinations of conflicts of interest:
e TDA has determined that a conflict of interest exists when the same individual or firm is

hired to provide both administration and engineering services on a TxCDBG funded
project.
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e TDA has determined that a conflict of interest exists when the same individual or firm
has an interest in both a benefitting business identified in the contract Performance
Statement of the TxCDBG contract (Exhibit A) and any consultant or construction
contracts required to complete the project.

e HUD has further issued an opinion that a conflict of interest prohibited by Federal
Regulation exists for a Council of Government (COG) which is providing administrative
support to the regional review committee and is also an application
preparer/administrator.

Upon written request, the State may elect to grant certain exceptions to these criteria as
provided in 24 CFR 570.489(h)(4). The request must address all elements identified in the
regulation.

Exception to Conflicts of Interest. TDA may grant an exception, upon written request from
the Grant Recipient, to the conflict of interest provisions on a case-by-case basis if TDA
determines that such exception will serve to further the purpose of the TxCDBG project and the
effective and efficient administration of the project. (See TxCDBG Application Guide for
required documentation.)

P.2 The TXCDBG Program

P.2.1 TxCDBG Funding Cycles

The TxCDBG Program is comprised of several funds through which TDA awards grants to
Grant Recipients (nonentitlement cities and counties) on a competitive application basis, either
annually or biennially depending on the availability of funds.

From year to year, the funds and the amount allocated to each fund vary, as a result of the
TxCDBG’s public hearing process as required for the Action Plan. The TxCDBG application
guides contain a detailed description of each fund, the eligible activities by Fund, and the
application and award process. In general, the range of TxCDBG activities includes:

Public facility improvements;

Provision of access to public facilities;
Alleviation of unanticipated disasters;
Alleviation of threats to public health and safety;
Water and sewer self-help activities;

Planning and capacity building; and

Economic development.

P.2.2 Readiness to Proceed
The TxCDBG project must be ready to proceed at contract execution. The Grant Recipient
provided in its application information that:
¢ Identified the source of matching funds and provided evidence that the Grant Recipient
applied for the non-local matching funds, and for local matching funds, evidence that
local matching funds would be available.
e Included written evidence of a ratified, legally binding agreement, contingent upon
award, between the Grant Recipient and the utility that will operate the project for the
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continual operation of the utility system as proposed in the application. For utility projects
that required the Grant Recipient or service provider to obtain a Certificate of
Convenience and Necessity for the target area proposed in the application, provided
written evidence that the Texas Commission on Environmental Quality had received the
Recipient’s or service provider’'s application.

o Where applicable, provided a written commitment from service providers, such as the
local water or sewer utility, stating that they will provide the intended services to the
project area if the project is constructed and comply with the Texas Local Government
Code annual audit requirements.

P.2.3 Recordkeeping/Administration

The Grant Recipient is ultimately responsible for the project. If using a consultant or
development district to administer the project, coordination is very important. It should be
determined who will manage each task on the project. The Grant Recipient must be able to fully
document compliance with all applicable regulations of the CDBG program. The records should
provide a historical account of the CDBG project for examination and review by local staff, TDA,
HUD, state and federal auditors, other state agencies, and any other interested persons. The
Grant Recipient must maintain one complete set of files at the city or county offices.

The record retention period for CDBG contracts is based in part on the State of Texas’ CDBG
grant from HUD. Each TxCDBG contract is awarded from a much larger State Grant. The
annual State Grant used to fund most TXCDBG contracts is known as the Program Year; other
special funding, such as the Disaster Recovery Supplemental funds, are awarded through
separate State Grants.
Example: Program Year 2014 is a $61.5 million grant awarded to the State of Texas in
July 2014 that has been used to fund nearly 210 contracts to date throughout rural
Texas.

Once all contracts awarded under the State Grant have been completed and closed by
TxCDBG, TDA will request that HUD close the State Grant. The record retention period
for all TXCDBG contracts included in the State Grant begins on this date (if all other
requirements have been satisfied as described below). TDA will provide information on its
website listing all contracts funded through the newly closed State Grant, along with the date the
State Grant was closed. TxCDBG funds hundreds of contracts through each State Grant;
therefore, closeout of the State Grant may be completed a number of years after the closeout of
an individual contract between the Grant Recipient and the State.

The record retention period for Grant Recipients’ contracts does NOT begin when the
contract between the Grant Recipients and the State is closed.

All local records relating to a CDBG contract must be maintained for three years after close-out
in HUD’s grant to the State of Texas. Contracts included in closed grant years will be posted to
the TDA website. If a Grant Recipient is notified by TDA in writing, or if other applicable laws
and regulations as described in 24 CFR 570.490 apply to a project, the record retention period
may be extended. If any litigation, public information request, claim, or audit is started before the
expiration of the record retention period, the records must be kept until the action has been
resolved.
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All TxCDBG contract records must be available for review by HUD until the retention
period is satisfied.

P.2.4 Complaint Procedures

TDA has adopted a public complaints process to investigate and resolve issues arising from its
operations. The Grant Recipients should adopt a similar or equivalent provision that provides for
a local complaint system.

A recipient or resident who has a comment or complaint about the quality of services funded by
a TxCDBG grant may submit such comment or complaint in writing to TDA’s Administrator of
the Office of Rural Affairs.

o TDA will transmit a copy of the comment or complaint to the entity that is the subject of
the comment or complaint.

e The entity will complete its investigation of the comment or complaint and submit its
findings in writing to TDA within fifteen business days or notify TDA of the date the
investigation can be completed.

o TDA’s Administrator of the Office of Rural Affairs or a designee will provide a copy of the
complaint file to each person who is subject to the complaint.

o TDA will notify the person filing the complaint and each person who is the subject of the
complaint of the status of the complaint at least quarterly and until disposition of the
complaint unless the notice would jeopardize an undercover investigation.

TDA may consider the history of complaints regarding an entity in determining whether to award
a future contract for the use of CDBG funds by the entity.

P.3 The Implementation Manual Structure

This manual is designed to provide information about how to implement a Small Cities
Community Development Block Grant project. Each section describes each task needed to
accomplish these activities. The supporting materials include samples of forms, documents,
letters, and file checklists.

This manual is available on the TDA website in PDF and Word format so that Grant Recipients
may easily search for terms, rules, procedures, and forms needed to implement their activities.

There are six sections in this manual pertaining to various types of funding available. At the end
of the manual is an Appendix containing links to the federal regulations and reference materials
that correspond to the procedures and policies explained in the manual.

Note that Forms use the corresponding Section letter and the first two numbers correspond to
the chapter in which the form is discussed in detail. For instance, Form A1101 is the Contract
Amendment/Modification Request Form and is associated with Section A Community
Development, Chapter 11 Contract amendment and modification procedures.
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SECTION A - COMMUNITY DEVELOPMENT gives an overview of program rules

(eligible activities, beneficiary information, national objectives) for projects funded through the
TxCDBG Program, excluding Colonia Self-Help Centers.

Chapter 1 Initial start-up paperwork required for the project, day-to-day contract administration
tasks, and reporting requirements.

Chapter 2 Financial management procedures, guidelines on allowability of costs, and
procedures related to drawing down TxCDBG funds and accounting for expenditures.

Chapter 3 Federal Environmental Review requirements.
Chapter 4 Special conditions in the contract that must be met before funds are drawn.

Chapter 5 Procurement procedures for hiring professional service / administration service
providers, material suppliers, non-construction contractors and construction contractors.

Chapter 6 Federal Acquisition and Relocation requirements.

Chapter 7 Federal Davis-Bacon Labor Standards requirements for construction projects.
Chapter 8 Force Account Labor procedures and regulations.

Chapter 9 [reserved]

Chapter 10 Federal Equal Employment Opportunity and Fair Housing laws.

Chapter 11 Contract amendment and modification procedures.

Chapter 12 Contract closeout procedures.

Chapter 13 Contract monitoring procedures.

Chapter 14 Federal Audit requirements.

Note: Section A contains information relevant to all TXCDBG contracts as well as information
specific to Community Development projects. For Planning, Economic Development, and Self

Help center contracts, the respective sections of this manual take precedence with Section A
serving as a reference and a supplement for information not fully addressed by those sections.

SECTION B — PLANNING program rules for planning activities

SECTION C — HOUSING REHABILITATION program rules for housing

rehabilitation activities

SECTION C- Part Il — OSSF program rules on first-time on-site sewer facilities
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SECTION D —- ECONOMIC DEVELOPMENT program rules and special

requirements for economic development activities

SECTION E — SELF HELP CENTERS program rules and special requirements for
Self-Help Centers

SECTION F — STEP FUND program rules and special requirements for STEP fund
projects

APPENDIX includes links to state/federal regulations governing the CDBG program,
including the FEMA Equipment Rates, and sample bid and contract documents for professional
services / administration services contracts, material/supplier contracts, and construction
contracts.

All forms must be completed in the format provided in the TXCDBG Project Implementation
Manual and/or TDA website. Certain forms are provided in Adobe fillable format and include
specific functionality intended to improve accuracy and efficiency. Other forms are provided in
Word format. Grant Recipients may not reformat these documents, as this would hinder the
efficient review of the request or documentation. Requests for exceptions to this policy must be
made in writing prior to the use of forms in any other format.
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SECTION D
TEXAS CAPITAL FUND

D.0 Introduction

This section addresses the steps necessary to successfully implement economic development
contracts awarded through the Texas Capital Fund (TCF) of the Texas Community Development
Block Grant Program (TxCDBG). This section is not intended to replace the other sections of the
TxCDBG Project Implementation Manual; rather, it is to serve as a guide in accomplishing the
administrative requirements specific to economic development grant recipients.

Grant Recipients that have executed contracts for economic development activities must follow the
administrative procedures outlined in Section A of the TXCDBG Project Implementation Manual. In
addition to the procedures and requirements outlined in those chapters, this Section D includes
specific requirements for economic development activities.

D.1 Infrastructure & Real Estate Programs

The TCF Infrastructure and Real Estate Programs provide funds to eligible Grant Recipients for
infrastructure and/or real estate improvements that support a specific business (either a for-profit or a
non-profit entity) that is expanding or beginning operations in the Grant Recipient’s jurisdiction.

Eligible Use of Funds
CDBG funds may be used to undertake certain economic development activities. Depending on the
specific program, these activities include:

e Acquiring, constructing, reconstructing, rehabilitating, or installing commercial or industrial
buildings, structures, and other real property improvements;
Railroad spurs or similar extensions by local Grant Recipients and sub-recipients;
Private and Public Infrastructure;
Assisting a private, for-profit business; and
Providing economic development services in connection with otherwise eligible CDBG
economic development activities. 24 CFR 570.203 (a)(b)(c)

D.1.1 LMI (Low/Mod) Jobs National Program Objective

Economic development activities designed to create or retain permanent, full-time jobs where at least
51% of the jobs involve the employment of low and moderate income (LMI) persons may qualify under
the Job Creation or Retention criteria of the Low/Mod Benefit National Program Objective. 24 CFR
570.483 (b)(4)

If Grant Recipients fund activities that create jobs, there must be documentation indicating that at
least 51% of the jobs will be held by low and moderate income persons. In the event more than the
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obligated number of permanent jobs are created, the Grant Recipient shall ensure that at least fifty-
one (51%) of all permanent jobs created during the contract period are held by LMI persons. ( If the
Grant Recipient is obligated to create 30 permanent jobs 16 are to be held by LMI persons. If the
project actually creates 40 permanent jobs, then 21 of those jobs must be held by LMI persons.) For
funded activities that retain jobs, there must be sufficient information documenting that the jobs would
have been lost without the CDBG assistance and that at least 51% of the jobs are or will be held by a
low or moderate income person.

Documenting Income of LMI Persons
The business and the Grant Recipient may elect to document income by certifications, referrals, or
census tract data. Income limits can be obtained from TDA.

Certifications

A written certification by a person that establishes his or her total family income and family size is an
acceptable method of verifying low and moderate income status. This certification must include the
individual’s name, employee identification number, current job title, the date hired by the business, the
total family size, the total family income for the last twelve months as of the date the certification is
signed by the newly hired or retained employee, whichever the case may be, and previous
employment history. The form used for such certification must include a statement that the information
is subject to verification. TCF Survey Questionnaire (Form D7).(HUD Guidance 2)

Referrals

In the case of referrals, the Grant Recipient or employment agency must have already determined the
individual to be a low or moderate income person based on HUD’s income levels and considering
both total family income and family size. Such entities making referrals must maintain the
documentation they used for verification by both state and HUD monitors.

Documenting Jobs
Job creation requirements are computed on a Full Time Equivalent (FTE) basis as follows:

¢ Full time employee status requires a minimum work schedule of 35 hours per week.

o Part time employee status requires a minimum work schedule of 20 hours per week — two part
time employees equal one FTE.

o Employment must be consistent. A job which requires variable hours based on the business’s
scheduling needs is usually not considered full-time. The ending payrolls must document the
employees’ hours (including documented leave) meet or exceed the required weekly work
schedule for each of four consecutive weeks, OR the business may submit 12 weeks of
payrolls showing the employee consistently met the required number of hours for 10 of the 12
weeks. Weekly hours will not be averaged over time to determine the full-time or part-time
status of an employee.

For an employee to be considered towards job creation requirements, the person must:
e be employed at least 30 days prior to the submittal of closeout documents or contract
expiration, whichever comes first; and
¢ be employed at the location identified in the TxCDBG contract Performance Statement.

Jobs not eligible to meet the National Program Objective include:
e seasonal jobs,
e temporary jobs,

contract labor jobs,

jobs transferred from other locations, and

jobs held by principals of the Benefitting Business(es).
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D.1.2 Quarterly Reporting Requirements

Quarterly Progress Report — due April 20, July 20, October 20 and January 20

The Grant Recipient must submit a TCF Quarterly Progress Report (Form D9) each quarter during
the course of the TCF contract.

The Grant Recipient must document the status of the contract activities (e.g. start of building
construction, etc.)_by reporting the dates that specific milestones are accomplished and providing
narrative explanations as appropriate. If construction activities have not begun, explain what actions
are being taken to move forward. The TCF Quarterly Progress Report is due by the 20" day of the
month following the end of each calendar quarter (See Chapter 1 for further information.)

Employee Certification Report (ECR) — due May 20, August 20, November 20, and February 20

The Grant Recipient must document job creation during the course of the TCF contract. The Quarterly
Employee Certification Report (ECR) (Form D5) must be submitted each quarter. Job creation
documentation must be retained by both the Grant Recipient and the business.

Texas Workforce Commission’s (TWC) Texas Employer’s Quarterly Report — due May 20,
August 20, November 20, and February 20

The Grant Recipient must provide the first page of the business(es)’ TWC Texas Employer’s quarterly
report.

In addition, the Grant recipient must provide a current payroll report for the benefitting business(es)
upon request from TDA.

D.1.3 Contract Special Conditions Prior to Release of Funds

In addition to the items listed in Chapter 2, the following documentation must be submitted prior to the
release of TxCDBG grant funds for any activity:

-_—

) Starting Payrolls for the Benefitting Business(es) and/or other company facilities operating
within a 50 mile-radius of the company location as identified in the contract or as specified
Agreement between Grant Recipient and Benefitting Business(es)

Repayment Agreement between Grant Recipient and TDA (if applicable)

Repayment Agreement between Grant Recipient and Benefitting Business(es) (if applicable)
For Real Estate Improvements: Lease Agreement between Grant Recipient and Benefitting
Business(es)

sLer

In addition to the items listed in Chapter 2, the following documentation must be submitted prior to the
release of TxCDBG grant funds for construction or real estate activities:
1) Loan Agreement between Benefitting Business(es) and a lender for private funding required to
complete the project (if applicable)
2) Environmental Site Assessment (if applicable) (See Chapter 3)
3) For Infrastructure Improvements: Evidence of the Start of Building Construction (if applicable)
4) For Real Estate Improvements:
a. Tri-Party Agreement between Grant Recipient, Benefitting Business(es), and a lender (if
applicable)
b. Appraisal for property to be purchased
c. Evidence of Flood Insurance for property to be purchased
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d. Evidence of the owner's Title Insurance commitment for property to be purchased

Note: For TCF Real Estate Improvement projects that fund acquisition of property, the following
documentation must be provided prior to the release of acquisition funds, but not later than 30 days
following the closing:
¢ All acquisition documentation required by Chapter 6, including written approval from TDA for
any proposed involuntary acquisition;
e Certification that all warranty deeds have been recorded; and
o Evidence of the owner's Title Insurance policy for property purchased.

D.1.4 Funds Committed by the Business
TCF Real Estate and Infrastructure programs often include private investment which funds a project
separate from the infrastructure construction funded by the grant. Work completed on private
property and entirely with private funds may be excluded from many federal and program
requirements; however, note that some federal regulations still apply.

Following are examples of federal requirements that do apply:

e The Environmental review must still include the privately funded work in order to comply with
federal aggregation requirements as described in Chapter 3. The scope of the Environmental
Review for the TCF Project must include:

1. all activities being funded through TxCDBG funds;

2. all activities conducted at the location where jobs will be created/retained, including
any acquisition, construction, or rehabilitation of buildings required to provide the jobs;

3. all sites included in the TCF project, whether public or private; and
4. all other activities conducted as part of the same overall project.

e If any TxCDBG funds are used for a construction contract, even if the contract is primarily
funded through private investment, Davis-Bacon Labor Standards requirements apply to the
entire construction contract as described in Chapter 7.

e |If any TXxCDBG funds are used for materials or service contracts, even if the contract is
primarily funded through private investment, TxCDBG competitive procurement requirements
apply as described in Chapter 5.

TCF Real Estate and Infrastructure grants are based on the “minimum necessary” infrastructure
activities that are needed to adequately serve the benefitting business(es). If the Grant Recipient
chooses to include additional or oversized work in the same construction contract, the bid and invoice
documents must clearly indicate the minimum necessary and additional work. The Grant Recipient is
responsible for payment of all oversizing or extra activities and/or cost overruns and may be required to
provide evidence of expenditure(s) prior to drawing contract funds.

D.1.5 Evidence of Business Occupancy
The Grant Recipient must notify TDA of the date that the business occupies the project site benefitting
from the TCF funded infrastructure or real estate improvements. Within 60 days of occupancy, the
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Grant Recipient must submit a copy of the Certificate of Occupancy issued by appropriate local
authorities to the business and a current payroll report for the benefitting business.

If a Certificate of Occupancy is not required by local authorities, the Grant Recipient may submit a
letter from a third party licensed professional approved by TDA who is knowledgeable about required
safety standards (i.e., a project engineer, an architect, a city/county inspector, or fire inspector)
stating that a formal Certificate of Occupancy is not required and certifying the date that the
benefitting business was approved to use the facility and/or improvements funded through the TCF
grant.

The date of occupancy will determine:
¢ the first date that jobs created by the project may be considered eligible; and
e the date on which the first payment is due to TDA under the Repayment Agreement (3 months
after the date of occupancy).

Please note: the Certificate of Occupancy indicates that the facility is safe to be occupied by
employees, and should occur prior to the Company beginning operations in that facility. Any request
to train new employees at an alternate location (including existing facilities on the same Company
property) prior to beginning work at the contract location must have prior written approval from TDA.
The request must be made in writing with supporting documentation demonstrating the need to have
training begin prior to the date of safe occupancy of the building, including training policies, proposed
location for training, and number of persons required to be trained off-site. Generally, requests for
training greater than sixty (60) days will not be approved, and in no case will TDA approve requests
for trainees to be hired prior to the start date of the TCF contract.

D.1.6 Repayment Requirements

With the exception of administration funds, TCF monies awarded for real estate improvements and
private infrastructure awards will require repayment. Infrastructure and real estate repayments are
the responsibility of the Grant Recipient and paid to TDA; in general, it is expected that the Grant
Recipient will require payments in the same amounts from the benefitting business(es), but this is not
a requirement of the program. A contract Special Condition requires submission of a Repayment
Agreement that details the terms of the repayment. This must be signed by the Grant Recipient as
part of the contract process.

Real Estate Improvements
Real Estate improvements are intended to be owned by the Grant Recipient and leased to the
business(es) and require full repayment. Grant funds used for real estate improvements are intended
to be repaid by the business through a lease agreement with the following terms:

e minimum three year lease period or until the TCF contract between the Grant Recipient and
the Department has been satisfactorily closed (whichever is longer);
lease period not to exceed twenty (20) years, or ten (10) years for awards less than $300,000;
no interest;
minimum monthly payment not less than $500; and
payments begin the first day of the third month following the construction completion date.
Optional: purchase option, if the option is effective after the minimum five vyear
ownership/dilution requirement, and if the purchase price equals (at a minimum) the remaining
principal amount originally funded by the TCF which has not been recaptured.

A monthly lease payment will be required to be collected from the original business(es) and any
subsequent business(es) which occupy the real estate funded by the TCF. If the original or
subsequent business(es) vacates the grant-funded real estate, the Grant Recipient may request to
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suspend its Repayment Agreement for up to 6 months while a new business is identified to occupy
the property.

Private Infrastructure Improvements
Infrastructure that will be located on the business site, or on adjacent and/or contiguous property to
the site that is owned or leased by the business(es), principals, or related entities, requires full
repayment. Grant funds used for this infrastructure are intended to be repaid by the business through
a repayment agreement with the following terms:

e no interest;

e not to exceed twenty (20) years, or ten (10) years for awards less than $300,000;

e minimum monthly payment not less than $500; and

e payments begin the first day of the third month following the construction completion date.

D.1.7 Contract Special Conditions Prior to Close-out
The following items are required to be submitted no later than the date that the Project Completion
Report is submitted.

1) Texas Department of Licensing and Regulation final approval letter for the project site
identified in the TXCDBG contract Performance Statement;

2) Evidence of Hazard and Liability Insurance for the project site identified in the TxCDBG
contract Performance Statement;

3) Final Payroll Report for the Benefitting Business(es)

a. The report must include all employees that were working for the business prior to the
execution date of the Grant Recipient's TCF contract AND all newly hired employees
reported for job creation requirements.

b. The period reported on the final payroll must be at least 30 days prior to the TCF
contract end date, but no more than 30 days prior to the date that closeouts are
submitted if the closeouts are submitted before the contract expires. Sufficient
documentation must be provided with the ending payroll to show that employees have
been on the job for no less than one (1) month.

c. For each employee the report must contain at a minimum:

i. Full name;
ii. A unique Employee Identification Number, which must not include all or part of
the employee’s Social Security Number;
iii. Full-time and Part-time employment status;
iv. Date Hired;
v. Wages; and
vi. Hours Worked.

4) TCF Survey Questionnaire (Form D7) for each LMI employee.

The Grant Recipient’s local files must include the employee Social Security Numbers for each job
created or retained. Do NOT send this information to TDA unless specifically requested by TDA staff.

In addition, certain contracts for public infrastructure may be required to document the aggregate
benefit of the project, as identified in the TxCDBG contract. If required by Exhibit D, Special
Conditions, the TCF Aggregate Benefit Report (Form D8) must be submitted one year after the
Certificate of Construction Completion’s (COCC) (Form A709) final inspection date. The Grant
Recipient must contact all businesses that are contiguous or have direct access to the new or
improved infrastructure and report all new jobs created since the business(es) began accessing the
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new or improved infrastructure. These businesses are asked to use their best faith efforts to employ
LMI individuals for the majority of new jobs created.

D.1.8 Closeout
The Grant Recipient must submit the TCF Project Completion Report (PCR) (Form D1200) with
attachments no later than 60 days after the contract end date.

Jobs created or retained by the project are reported in two ways:

Job Creation and Contract Compliance

Jobs should be primarily reported and counted as described in Section D.1.1. The PCR calculates
these jobs in the field “Total FTEs (per Contract)”. This count will be used to determine contract
compliance, including any required repayment for failure to create or retain the jobs committed.

The contractual cost per job is determined by the total number of jobs to be created or retained as
identified in the TCF contract Performance Statement and the total grant funds awarded (total grant
funds awarded / total jobs required). If some or all of those jobs are not created/retained, TDA will
calculate the maximum grant funds available for the project (actual jobs created/retained * contractual
cost per job). Any grant funds disbursed in excess of this recalculated maximum amount must be
repaid to TDA within 30 days of notification.

Job creation requirements for contract compliance are identified in both the contract between the TDA
and the Grant Recipient and in the contract between the Grant Recipient and the business. The
ending payroll (see above) documenting jobs created by the project must support Part Il of the PCR.

Any business that does not gather, complete and provide this data to both the Grant Recipient
and TDA will not satisfy the National Program Objective requirement to benefit low and
moderate income families.

Job Creation and HUD Reporting

Separately from the above calculation, jobs are also counted on the PCR using a HUD formula based
on both positions and hours worked. This count in the field “HUD calculated FTE” is used only for
HUD reporting purposes and does not indicate whether or not the contract requirement for jobs has
been met. For contracts with part-time employees, this calculation will likely not be the same job
number reported for contract compliance.

D.2 Downtown Revitalization & Main Street
Programs

The TCF Main Street Improvements and Downtown Revitalization Programs provide funds to eligible
cities for infrastructure improvements in the central business district. These programs address the
National Program Objective (NPO) of aiding in the elimination of slum or blighted areas.

D.2.1 Slum/Blight National Program Objective
Economic development activities in the Main Street Improvements and Downtown Revitalization
programs must qualify under the Slum/Blight National Program Objective Area Basis.
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In order to qualify under this National Program Objective category, the economic development activity
must take place in an area that has been designated by the Grant Recipient as meeting a definition of
a slum, blighted, deteriorated or deteriorating area under state or local law, and has a substantial
number of deteriorated or deteriorating buildings or the public improvements are in a general state of
deterioration.

In addition, the assisted activity must address one or more of the conditions that contributed to the
deterioration of the delineated area. Grant Recipients must maintain documentation on the boundaries
of the area and the condition that qualified the area when it was designated under state or local law.

Under the Spot Basis criteria of the Slum/Blight National Program Objective, activities such as
acquisition, clearance and rehabilitation may be undertaken. When rehabilitation is categorized under
the Spot Basis criteria, it must meet the following requirements:
e The rehabilitation must eliminate specific conditions of blight or physical decay in an area
meeting the Area Basis criteria; and
¢ Building rehabilitation is not an eligible activity or use of funds.

D.2.2 Quarterly Reporting Requirements

Quarterly Progress Report

The Grant Recipient must submit a Quarterly Progress Report (Form A104) each quarter during the
course of the TCF contract.

The Grant Recipient must document the status of the contract activities (e.g., start of building
construction, etc.)_by reporting the dates that specific milestones are accomplished and providing
narrative explanations as appropriate. If construction activities have not begun, explain what actions
are being taken to move forward. The Quarterly Progress Report is due by the 20" day of the month
following the end of each calendar quarter (See Chapter 1 for further information).

D.2.3 Closeout

The Grant Recipient must submit the TCF Project Completion Report (PCR) (Form D1200) with
attachments no later than 60 days after the contract end date.

Recent applications for Main Street and Downtown Revitalization programs have not allowed
applicants to have an existing Main Street or Downtown Revitalization contract prior to an application
deadline date, regardless of extensions granted. If a TXCDBG application requires applicants to close
an existing grant contract prior to submitting an application for new funding, the Grant Recipient
MUST submit complete closeout documentation no later than 60 days before the application deadline
in order to allow for a thorough review of the documents and completion of a monitoring review.
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SECTION B
PLANNING

B.0 Introduction

This section addresses the steps necessary to successfully implement planning contracts awarded
through the Planning and Capacity Building Fund or the Colonia Fund of the Texas Community
Development Block Grant Program (TxCDBG). This Section is not intended to replace the other
sections of the TxCDBG Project Implementation Manual; rather, it is to serve as a guide in
accomplishing the administrative requirements specific to planning grant recipients.

Planning is an organized way of preparing for the future. It helps accommodate and integrate
competing interests to meet expected change, produce desired change and prevent undesirable
change. It provides a guide and alternative solutions to problems. It is a process and technique for
setting policies and enforcing them in a coordinated fashion. A community with a plan is likely to
appear generally more attractive, particularly considering that a good part of the economic
development process is marketing.

Grant Recipients that have executed contracts for planning activities must follow the administrative
procedures outlined in the following chapters of Section A:
o Chapter 1: Administration and Reporting;
Chapter 2: Financial Management;
Chapter 3: Environmental Review;
Chapter 5: Procurement Procedures;
Chapter 10: Civil Rights Requirements;
Chapter 11: Contract Amendments;
Chapter 13: Monitoring; and
Chapter 14: Audit Requirements.

In_addition to the procedures and requirements outlined in these chapters, this Section B includes
specific requirements for planning activities.

Please refer to the TDA website for Sample documents provided as guidance in meeting program
requirements.
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B.1 Planning Procedures

Step 1 — Submit Environmental Documentation

The Grant Recipient may not incur costs or expend any contract funds for project activities before
meeting all environmental review and special condition requirements in the TXCDBG contract.

1) The following documentation is required to be submitted to TDA prior to the release of funds:
Exemption Determination for Activities Listed at 24 CFR 58.34, and
2) Compliance Documentation Checklist 58.6;

Best Practice: Include a cover letter from the community assuming authority for compliance with
the National Environmental Policy Act of 1969 regulations (NEPA) and requesting environmental
clearance. (See Sample letter Form B1)

The Environmental Documentation must be completed before planning activities begin.
See Chapter 3: Environmental Review for further information on fulfilling environmental clearance
requirements of the planning contract.

Step 2 — Procure a Planner or Designate Staff
The Grant Recipient must competitively procure a planner, or designate qualified local staff to
complete the planning activities, prior to beginning work on the planning activities.

Competitive Proposal Procurement:

The Competitive Proposal / Request for Proposal (RFP) process must ensure a competitive process,
adequate scope of work, and compliance with all applicable federal and state procurement laws and
regulations. (Sample RFP documents are found Appendix D)

The Grant Recipient must verify the contractor’s eligibility through the System for Award Management.
www.SAM.qov. (See Chapter 5). Eligibility of all contractors must be verified through the SAM website
prior to any formal action authorizing the award of the contract to the contractor (examples of formal
action include but are not limited to, authorizing resolution, authorizing ordinance, Council approval of
award, contract execution, etc.).

See Chapter 5: Procurement Procedures for further information on fulfilling competitive proposal
procurement requirements.

The RFP must be published in a local newspaper and sent to at least five (5) firms.

Either a fixed price or cost reimbursable type contract must be awarded.

Retainer contracts or any semblance of a retainer contract are not allowed.

Best Practice: If negotiations are necessary for the successful procurement of a planning
consultant, the negotiations should focus on the specific scope of services to be provided,
terms and conditions of the contract, time frames for accomplishment of activities, and the
amount of compensation for each activity.

Grant Recipients may start the procurement process once the TXCDBG contract period has begun, or
once a pre-agreement is in place. Professional planning services costs incurred prior to the TxCDBG
contract period or pre-agreement date are not eligible for TXCDBG reimbursement.

The cost of procuring the professional planning services is an administrative cost and is not an
eligible cost for TXCDBG or local matching funds.
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Force Account

If the Grant Recipient has a planning department that will perform the planning activities, thorough
records are required. The recordkeeping requirements as well as what costs are allowable are
discussed in Chapter 8: Force Account Labor. Form A803 (Force Account - Administrative
Personnel Time Sheet) may be used to document costs for planning activities. Note: administration
activities are not eligible for reimbursement planning activities.

Step 3 — Set up Administrative Procedures and Submit Initial Documentation

Best Practice: A recommended filing system to meet TXCDBG monitoring requirements for planning
contracts is included. (See Form B2 Sample Grant Recipient File System — Planning Projects.)

See Chapter 1: Administration and Reporting for additional information on administrative procedures
and reporting.

The following documentation must be submitted within 6 Months of the TXCDBG contract Start Date.

1) Environmental documentation: Exemption Determination for Activities Listed at 24 CFR 58.34,
and Compliance Documentation Checklist 58.6;

2) Financial Interest Report (FIR) (Form A503) for planning services;

3) Evidence of competitive procurement of planning services, including request for proposals
(RFP) advertisement, minutes from hearing confirming the selection of the consultant, and a
copy of the contract between the locality and the consultant;

4) Depository/Authorized Signatories Designation Form (Form A202) and a copy of the
supporting resolution; and

5) Documentation of compliance with Citizen Participation, Civil Rights and Fair Housing
requirements. See Chapter 10: Civil Rights Requirements for further information on fulfilling
the citizen participation and civil rights requirements. Grant Recipients must conduct an
acceptable activity to affirmatively further fair housing during the contract period.

The Grant Recipient must submit the Planning - Quarterly Progress Report as shown in Form B8 (in
lieu of the Quarterly Progress Report (Form A104) required for other TXCDBG contracts). This report
is due on the 20th of the month following the end of each calendar quarter (see Chapter 1 for detailed
schedule) and includes:

e the completion status of each planning element;

e acomments section; and

o the signature of the chief local official.

Step 4 — Perform Planning Activities
The specific planning activities required by the contract are stated in the TxCDBG contract (Exhibit A)
Performance Statement.

A completed planning document must be submitted to TDA within sixty (60) days of the contract End
Date and must include:
a. cover letter from the chief local official, which specifically states:
¢ the locality finds all planning reports and maps acceptable for its needs;
¢ the locality has in its possession all products, including reproducible maps, and computer
compact disks (CDs) containing Adobe Acrobat and original vector map data, if applicable,
with instructions for retrieval. (See Form B12 for Sample Closeout Letter);
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b. one paper hard copy of each study produced under the contract, including mapping that is
folded and not rolled, published in an 8 1/2" by 11" report.

c. itemization and/or description of the location of each requirement of this performance statement
within each report to include chapter, page and paragraph.

d. inventory and plan maps for each element requiring mapping.

e. compact disc (CD) media, written in Adobe Acrobat portable document format (*.pdf), that
contains the narrative and mapping prepared under the contract, as well as source map data
(original vector data) and graphic data, labeled with the locality name, contract number, planning
period covered by the report, topics included within the CD report (on the CD), and preparer's
name and date of preparation.

f. itemization and/or description of the content and layout of the data files and the name of the
software package(s) used to generate the maps. One (1) type of mapping software shall be used
for all maps required under this contract. Data files must be compatible with computer systems
owned or readily available to the local government.

All reports, maps, compact disk (CD) labels, and other products completed as a part of this contract, other
than documents prepared exclusively for internal use within the TDA, shall carry the following notation on
the front cover, CD label, or a title page and on the face of maps:

FINANCED THROUGH TxCDBG — OFFICE OF RURAL AFFAIRS OF THE TEXAS DEPARTMENT OF
AGRICULTURE. The preparation of this document was financed through provisions of a Texas
Community Development Block Grant Program (TxCDBG) Grant from the U.S. Department of Housing
and Urban Development.

Any work submitted by the Grant Recipient must include a disclaimer as stated in the Performance Statement
(Exhibit A) of the TXCDBG contract:

Texas Department of Agriculture (TDA) in conjunction with the United States Department of Housing and
Urban Development furnished financial support to the activity described in this publication which does not
necessatrily indicate the agreement of TDA or of the United States Department of Housing and Urban
Development with the statements or conclusions contained in this publication.

Step 5 — Amend the TxCDBG contract (optional)

During the course of the TxCDBG contract, situations may occur that require a change in the original
terms of the contract. See Chapter 11: Contract Amendments for general procedures for amending or
modifying TXCDBG grant contracts.

All costs are determined by fee matrix and paid on a Reimbursement for Services basis.

Step 6 — Accept the Planning Documents

Once all planning activities are completed, the Grant Recipient must formally review and accept the
planning documents:

1. Final Public Hearing: Local officials must review the final planning documents during a
public meeting. Over the course of the contract, including the final public hearing, local
officials must spend a minimum of one (1) hour reviewing the planning documents and
must certify the completion of this requirement by resolution (see below).

2. Final Public Hearing Notice: in addition to the information required for all public hearing
notices, the notice of final public hearing for planning activities must state that the planning
documents prepared under the TXCDBG contract are available for review at least twelve
(12) days prior to the final public hearing.
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3. Resolution: the Grant Recipient must pass a local resolution after the final planning product
is presented to the governing body, which states:

a. Local officials’ participation in preparing and reviewing planning documents for local
needs, contract compliance, and the final presentation of the plan at the final hearing
and/or meeting met or exceeded a one (1) hour minimum requirement set forth by this
contract;

b. Goals and objectives developed for each contracted planning element were presented,
discussed, reviewed and established by local officials;

c. Inventory, analyses, plans and maps associated with them required under contract
were presented, discussed and reviewed by local officials;

d. Capital needs listed and ranked within the reports were presented, discussed, and
reviewed by local officials;

e. Opportunities were provided for citizen participation in the planning process;

f. Local review established that the planning documents are suitable as policy guides for
the locality;

g. Local efforts in plan(s) preparation were intended to eliminate impediments to fair
housing and support equitable distribution of the plans’ benefits;

h. Contracted planning documents are accepted by the Grant Recipient as substantiation
for payment requisition to TDA, and for the Grant Recipient's payment to its
consultant(s); and

i. A statement of how the Grant Recipient intends to use its planning documents
prepared under the contract.

Step 7 — Submit Closeout Documentation

Once all planning activities are completed and the Grant Recipient accepts the final planning
documents, the Grant Recipient must submit the following closeout reports to TDA:

A resolution adopted by the Grant Recipient indicating that the planning documents have been
reviewed for contract compliance and suitability as policy guides, and that the planning
documents have been accepted by the Grant Recipient. (See Step 6 above or TxCDBG
contract (Exhibit A) Performance Statement - Certifications, Presentations, Reports and
Publications);

Documentation of the final public hearing;

Beneficiary Report for Planning & Capacity Building Fund or Colonia (Planning) Fund
Contract (Form B11);

Evidence of disbursement of match funds in the form of cancelled check and bank statement
showing when the check was written; and

Documentation showing the amount of fidelity bonds for staff handling financial transactions (if
bonded).

These documents are in addition to the Initial Documentation requirements listed in Step 3.

Step 8 — Draw Funds for completed Planning activities

See Chapter 2: Financial Management for general procedures for requesting payment under TxCDBG
grant contracts.

For payments on planning activities, the following additional requirements apply:

1) Funds are released only for completed planning documents. Backup documentation for all

payment requests must include a copy (printed and electronic) of the completed planning
element(s) being claimed and written confirmation from the chief local official that the
completed element has been reviewed and accepted by the Grant Recipient.

2016 TxCDBG Project Implementation Manual SECTION B-PLANNING 09/01/2016 6





2) Proof of local cash match (as evidenced in the Closeout documentation).
3) Prior to final reimbursement, the Grant Recipient must submit:
1. Complete Final Planning Document (see Step 4)
2. Local resolution accepting planning documents as specified in the TxCDBG contract
performance statement (as evidenced in the Closeout documentation); and
3. All required documentation (see Steps 3 and 7).
4) Engineering and/or architectural services, administrative services, and audit services are not
eligible costs.

Step 9 — TDA Compliance Monitoring

TxCDBG contracts for planning activities will be monitored for compliance with federal, state, and
program requirements through a desk review. This includes review of all written project data,
including, but not limited to:

o Evidence of timely disbursement of grant funds in the form of bank statements showing when
the grant funds were deposited and when the checks were written. Also, copies of cancelled
checks for grant disbursements;

The Grant Recipient’s application;

Progress reports;

Drawdown requests;

Written correspondence;

Copies of audits; and

Documentation of previous monitoring.

A copy of the monitoring checklist and review criteria (Form B13 Planning Fund Monitoring Checkilist)
is provided to be used as a guide to monitor contract performance. TDA retains the right to modify
monitoring procedures and tools as deemed necessary.

See Chapter 13: Monitoring for additional information on monitoring procedures and administrative
completion of the contract.
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SECTION C
HOUSING REHABILITATION

C.0 Introduction

The Department of Agriculture (TDA) funds eligible housing activities on a competitive basis through the
Texas Community Development Block Grant Program (TxCDBG). The program is intended to solve
certain local housing problems. On the federal level CDBG housing activities are governed by:

o Title IV of the Lead-Based Paint Poisoning Prevention Act and regulations under 24 C.F.R. Part
35

o Title | of the Housing and Community Development Act of 1974, as amended ("Act”)

e 24 C.F.RPart 570

TDA places further restrictions, such as eligible activities and income level on housing funded through
the TxCDBG program via:

Annual Action Plan

Application Guidelines

TxCDBG Contracts

TxCDBG Project Implementation Manual

The Grant Recipient must develop Housing Rehabilitation Guidelines and have them approved by TDA
during the application process and prior to receiving a TxCDBG grant under this program.

The Grant Recipient must ensure that original objectives are met, that each eligible beneficiary has
received quality rehabilitation work, and that the community has benefited from the program.

C.1 Eligible Activities

In the TXCDBG program, housing rehabilitation activities must be carried out through five-year forgivable
loans to assist housing for low and moderate income persons. These loans can be used to rehabilitate
housing units. The Grant Recipient must provide homeowners information that clearly explains the
forgivable loan process and requirements. For purposes of this chapter, the term “homeowner” includes
both individual owners for owner-occupied units and community based development organizations
(CBDO) that own units to be rehabilitated through TxCDBG funding.

C.1.1 Property Eligibility

1. Single-family owner-occupied units will be eligible for housing assistance. A family is defined as a
householder and one or more other persons living in the same household who are members of
his/her immediate family. Immediate family is considered to be spouses, parents, children, and
grandchildren. An individual living alone and joint tenants who both occupy the unit are also eligible.

2. Single-family unit(s) owned by a community based development organization (CBDO) and occupied
by primarily low or moderate income persons will be eligible for assistance.
o A single family structure is defined as 1 to 4 units; only the units occupied by LMI persons are
eligible for assistance.
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o The CBDO must sign a letter of commitment to maintain the housing units for residents that meet
eligibility criteria of both CDBG and the CBDO for a minimum of five years.

o A CBDO must meet the definition found in the Housing and Community Development Act of 1974,

as Amended, Section 105(a)(15):

o neighborhood-based nonprofit organizations,

o local development corporations,

o nonprofit organizations serving the development needs of the communities in non-entitlement
areas,

o entities organized under section 301(d) of the Small Business Investment Act of 1958 to carry
out a neighborhood revitalization or community economic development or energy
conservation project in furtherance of the objectives of section 101(c) of this title, and

o nonprofit organizations assisting the development of shared housing opportunities (other than
by construction of new facilities) for elderly families.

Manufactured homes will only be considered as eligible units if they are anchored in accordance with
the manufacturer's installation instructions or the generic standards approved and promulgated by
the Texas Department of Housing and Community Affairs’ Manufactured Housing Division.
Substantial reconstruction of such a home will consist of a replacement manufactured home.

C.1.2 Eligible Activities:

Rehabilitation: Materials, labor, and other construction costs for the rehabilitation of housing units that
are inhabited by low or moderate income persons. Housing rehabilitation activities must bring each
rehabilitated unit up to HUD Section 8 existing housing quality standards (HQS) and to the Texas
Minimum Construction Standards (TMCS). Rehabilitation to assist persons with disabilities includes any
improvements necessary to make the housing unit accessible to the residents. Rehabilitation activities
shall be subject to the Lead Based Paint regulations which may require the Grant Recipient to incur
additional costs associated with lead abatement. More information on Texas-specific lead based paint
requirements may be found on the HUD website at http://www.hudexchange.gov.

Reconstruction: Materials, labor, and other construction costs for the substantial reconstruction of
housing units. Substantial reconstruction may be necessary if the housing unit is dilapidated beyond
rehabilitation, or the cost of the rehabilitation is greater than the cost to reconstruct. The existing
structure must be demolished and the new unit must be constructed on the same site in essentially the
same manner, e.g., site- built housing replaced by new site-built housing.

Administrative Costs: Administrative costs associated with the housing assistance program, in
amounts designated by the TxCDBG contract. (See Chapter 2, Financial Management, for Administrative
Drawdown Procedures).

Inspections: Inspection costs (conducted by a Certified Professional Inspector or a Qualified Inspection
Individual) associated with the housing assistance program, including initial inspections and preparation
of work write-ups, work specifications and cost estimates; inspections for lead-based paint, asbestos, or
termites; inspections or site evaluations for septic systems; and interim and final inspections. Such
inspection costs for each home are eligible for TXCDBG funding and are part of the total allowable
project cost not to exceed $50,000 for each home.(i.e. inspection costs and construction and acquisition
costs may not exceed $50,000).
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National Program Objective

Grant Recipients undertaking housing rehabilitation activities must document how they have met the
National Objective specified in their application. The National Objective is not met until funds have been
expended and documentation has been completed.

C.2 Ineligible Activities

Ineligible activities include:

e Engineering services are generally not appropriate or necessary for housing rehabilitation.

o Improvements to detached structures.

¢ Replacing manufactured housing units (or mobile home units) with stick-built units is an ineligible
activity in the CDBG Housing Rehabilitation Program.  There shall be no waivers issued
concerning this policy.

o Relocation assistance will not be provided as participation in the Housing Assistance Program by
the assisted homeowner is voluntary.

C.3 Special Requirements

Grant Recipients undertaking housing rehabilitation activities must comply with the Federal requirements
in Section A of the TxCDBG Implementation Manual, Chapters 1 through 14, with the following
exception:

Davis-Bacon labor standards generally do not apply to projects involving rehabilitation of single
family homes, unless the work involves up to eight housing units in 2 or more structures from a single
owner. However, the Contractor Eligibility Verification process (SAM) and the submission of the
Financial Interest Report (Form A503) regarding each contractor is required for each bid contract
awarded, even if the same contractor is awarded several rehabilitation contracts under the same bid.

Additional requirements specific to the TXCDBG housing rehabilitation program are described below.

C.3.1 Annual Beneficiary Report

Grant Recipients administering housing activities on private property must submit an Annual Beneficiary
Report (Form C1), in addition to the Quarterly Progress Report (Form A104) required by Chapter 1.
HUD requests the information contained in this report for the Consolidated Annual Performance and
Evaluation Report. Grant Recipients should report the number of housing units in which rehabilitation
has been completed during the reporting period and the other beneficiary information as indicated on the
report form. Instructions and the report form are included in Form C1.

C.3.2 Costs

TxCDBG investment shall not to exceed $50,000 of eligible costs for each house rehabilitated. If
additional funding is necessary to complete the housing rehabilitation project, the Grant Recipient may
leverage funds from non-profit organizations or other sources. This funding must be committed by
resolution and supported by the funding award notification and/or other documentation, and approved by
TDA prior to executing a construction contract under this program.

Eligible housing rehabilitation line items include but are not limited to the following:

2016 TxCDBG Project Implementation Manual Section C — Housing Rehabilitation 09/01/2016 4





Labor and Materials (Construction)

Inspections: Conducted only by a Certified Professional Inspector or a Qualified Inspection Individual
o Initial inspections
o Preparation of work write-ups, work specifications, and cost estimates
o Inspections for lead-based paint, asbestos, termites; inspections or site evaluations for septic
systems
o Interim and final inspections by the construction inspector

Lead-based paint abatement

Financing of Forgivable Loan:

o Financing fees
Credit reports
Title binders and insurance
Recordation fees, transaction taxes
Legal and accounting fees
Appraisals

O O O O O

Architectural or other professional services required to prepare plans, drawings or specifications
directly attributable to a particular project — these costs are not usually necessary for housing
rehabilitation and the need for such professional services must be requested and approved by TDA.

Eligible administrative costs for the overall CDBG project include:

Solicitation and review of applications for assistance

Submission of required reports for the TDA contract, including Quarterly Progress Reports,
Acquisition Reports, Section 3 Reports, and Project Completion Reports

Compliance with other federal and TDA requirements, including civil rights regulations, single audit
compliance, and competitive procurement

Note: The CBDO may provide some or all of these administrative services, but must be a TxCDBG
Certified Administrator.

C.3.3 Required Improvements

The rehabilitation or reconstruction of any house using TxCDBG funds must:

Include energy efficiency and conservation standards as considerations in the planned
improvements;

Install a hard-wired or battery operated smoke detector in accordance with National Fire Protection
Association standards;

Address lead-based paint and asbestos hazards; and

Ensure connection to water and sanitary sewer services.

C.3.4 Rehabilitation vs Reconstruction

The decision to reconstruct a house is made on a case-by-case basis and requires prior written approval
from TDA. Reconstruction of a housing unit requires a written feasibility analysis comparing the house’s
current value, the expenses required to bring it into compliance with Housing Quality Standards (HQS)
and Texas Minimum Construction Standards (TMCS), replacement costs and its after rehabilitation
value. The feasibility analysis must include:

An assessment which compares the potential costs of rehabilitation to the cost of reconstruction;
Estimated costs for meeting the HQS and TMCS standards;
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o ltemization of costs of major housing systems (e.g. foundation, electrical, plumbing, etc.) requiring
repair or replacement;

o Lead-Based paint reduction costs

¢ Initial inspection;

o  Work-Write-Up Cost Estimate Worksheet (Form C3), including sufficient detail to prepare bid and
contract documents;

¢ Notes and information pertinent to determining the construction required and;

e Photographs of the housing unit’s interior and exterior.

C.3.5 Change Orders

If the Grant Recipient prepares adequate work write-ups during the application phase of the program,
few changes to the construction contract are anticipated. If the need for a change order arises due to
conditions not previously observed, the Grant Recipient should submit the Housing Rehabilitation
Change Order Approval Request (Form C4) and the original work write-up prepared for the house. All
changes in the construction contract price or scope of work will be reviewed and compared to the work
write-up. If the change order contains significant changes to the scope of work, the Grant Recipient must
provide justification for the changes and continued rehabilitation. Change orders may not exceed 25%
of the original contract price and shall be limited to the availability of funding.

C 3 6 Hlstorlc Preservatlon Contact Information for the
— Texas Historical

If the property proposed for rehabilitation is considered to have Commission
historical significance, separate rehabilitation standards will apply. P.O. Box 12276
The Grant Recipient should contact the Texas Historical Commission Austin, TX 78711-2276
to ensure compliance with historic preservation requirements. (512) 463-6100

www.thc.state.tx.us

C.3.7 Environmental Review
Housing rehabilitation activities are subject to the environmental review and clearance requirements
found in Chapter 3: Environmental Review. In general, the Grant Recipient starts the review process
by considering the environmental impacts on the general target area for the housing activity. If the
housing rehabilitation program is available throughout the city or county, the Grant Recipient must
consider that entire area in order to reach a Finding of No Significant Impact (FONSI). TDA will issue an
environmental clearance based on this area-wide FONSI.

Once each rehabilitation site has been selected, Grant Recipients must follow the tiering process to
ensure that each site is included in their Environmental Assessment. Please contact TDA for assistance
if site specific significant impacts are identified.

C.3.8 Age of Property/Lead-Based Paint

Housing rehabilitation activities often involve property that, depending on its age, may contain lead-
based paint. Age of the property can indicate the amount of lead-based paint likely to be present and the
extent of the lead hazard control work that may be necessary. The majority of buildings built before
1978, and especially those built before 1960, contain some lead-based paint (HUD, 1990b).

The older the dwelling, the higher the concentration of lead in the paint. For pre-1950 properties, it is
reasonable to assume that lead-based paint is present on more than a few surfaces and that abatement
of lead hazards will involve a significant amount of work. (See 24 CFR Part 35, Subparts L through R,
for lead-based paint requirements.)

The homeowner and housing rehabilitation coordinator must certify on the Status of Compliance with
Lead-Based Paint Regulations form (Form C2-a) whether the assisted home was known to be
constructed post-1977. The Grant Recipient must also certify any other qualifying exemptions to lead-
based paint requirements under 24 CFR §35.115 using Form C2-b Certification of Lead-Based Paint
Exemption.
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Calculating the Level of Rehabilitative Assistance

The type and level of lead hazard evaluation and reduction activities required for housing rehabilitation
projects depend on the level of assistance received by the project.

The amount of federal assistance in an activity is calculated at the lower of either: costs per unit
rehabilitation (not including lead hazard reduction costs), or per unit federal assistance (note: where
there is a combination of Federal and non-federal funds, subtract out the non-Federal share). Lead
hazard reduction costs are not included as costs when calculating the level of rehabilitative assistance
required under 24 CFR Part 35.

Example: A family is receiving a CDBG grant of $25,000 to rehabilitate their home. $5,000 of the costs
will be to reduce the amount of lead based paint found in the home. The level of rehabilitative assistance
required will be based on $20,000 (i.e. more than $5,000 and up to $25,000 per unit).

Based on per unit amount of rehabilitation costs, excluding Lead Hazard Reduction (LHR) costs:

Up to and including $5,000 per unit:

When rehabilitation costs are $5,000 or less per unit, a jurisdiction must “do no harm.” That is, the
jurisdiction must conduct mild lead hazard evaluation and lead hazard reduction.

More than $5,000 and up to $25,000 per unit:

When rehabilitation costs are more than $5,000 up to $25,000 per unit, jurisdictions must “identify and
control lead hazards.” That is, the jurisdiction must conduct a moderate level of lead hazard evaluation
and lead hazard reduction.

More than $25,000 per unit:

When rehabilitation costs are over $25,000 per unit must meet the following requirements.

e The goal is to “identify and eliminate lead hazards.” A risk assessment is required to identify
hazards and any identified hazards must be abated by a certified abatement professional.
Abatement means any set of measures designed to permanently eliminate lead-based paint or
lead-based paint hazards. (See 24 CFR § 35.110)

e Lead Hazard Evaluation. A risk assessment must be conducted prior to rehabilitation to find lead-
based paint hazards in assisted units, in common areas that service those units, and on exterior
surfaces. The risk assessment must include paint testing of any surfaces to be disturbed by the
rehabilitation or the Grant Recipient may assume that lead-based paint hazards exist.

o If lead-based paint is present, the removal of lead based paint will be considered in the costs of
rehabilitation (but not for determining the level of assistance required).

e |Lead Hazard Reduction. To address hazards identified:

o Abatement must be conducted to reduce all identified lead-based paint hazards except
those described below. Abatement must be conducted by a certified abatement
contractor.

o If lead-based paint hazards are detected during the risk assessment on the exterior
surfaces that are not to be disturbed by rehabilitation, interim controls may be completed
instead of abatement to reduce these hazards.

o Clearance is required when lead hazard reduction activities are complete.
e Options. There are two options, as follows:

o The Grant Recipient is permitted to presume that lead-based paint hazards exist. In such
cases, a risk assessment is not required. The Grant Recipient must abate all applicable
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painted surfaces that will be disturbed during rehabilitation and all presumed lead
hazards.

o The Grant Recipient is permitted to conduct a lead hazard screen instead of a risk
assessment. The lead hazard screen has more stringent requirements and is only
recommended in units in good condition. If the lead hazard screen indicates that there is
no lead contamination, no lead hazard reduction is required. If the lead hazard screen
indicates the presence of lead hazards, the Grant Recipient must then conduct a risk
assessment. (Note: Passing a lead hazard screen, or a risk assessment, does not
eliminate the requirement to perform abatement on lead-based paint hazards created as a
result of the rehabilitation work.)

Notices must be provided to owners and tenants:

o EPA’s Protect Your Family from Lead in Your Home brochure (See
http://www2.epa.gov/lead/protect-your-family-lead-your-home-real-estate-disclosure);

o The Notice of Evaluation (if a risk assessment is conducted) or Notice of Presumption (if a
risk assessment is not conducted); and

o The Notice of Lead Hazard Reduction.

In short, compliance with the Lead Safe Housing Rule for such rehabilitation projects will affect
the project planning, timeline, scope of work, contracting, and budget. In particular, it involves the
engagement of a certified abatement contractor.

C.4 Steps in Housing Rehabilitation

Below are typical steps involved in a housing rehabilitation program using TxCDBG funds. The steps
follow in a sequential manner although some may occur simultaneously:

Step 1: Housing Rehabilitation Guidelines

Grant Recipient develops Housing Rehabilitation Guidelines which must be provided to TDA as
part of the application for grant funding.
The Guidelines must include (See Form C2, Sample Guidelines):

o Who is eligible? Any minimum criteria that will be used to determine eligibility for the
housing unit, such as income eligibility, location within a target area, tax compliance
status, ownership status, or maximum home value.

o How will the units be selected? Any priorities or scoring criteria that will be used to select
eligible units, such as priorities for elderly or disabled residents, scoring based on income
category, or order received (first-come-first served).

o What is the maximum funding per unit? Cannot exceed $50,000 per unit.

What types of improvements are eligible?
o What are the terms of the assistance? Must include information on forgivable loans and
potential repayment of loans, cost over runs, and homeowner responsibilities.

o

Step 2: Administrative Start-up

The Grant Recipient procures professional services as needed, including architectural and
administration services.

A Rehabilitation Coordinator is designated, which may be an employee of the Grant Recipient or
a professional administrator.

The Grant Recipient completes an area-wide environmental review and receives clearance from
the TDA Environmental Regulatory Officer (see Chapter 3.1, Step 3, Tiered Review)

Grant Recipients must maintain an assisted homeowner case file at the locality (see Housing
Rehabilitation Case File Review, Form C6).
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Step 3: Homeowner Application Process
e Applications are taken from homeowners.
¢ The Grant Recipient verifies ownership, income-eligibility, and other qualifying factors for each
application as described in the Housing Rehabilitation Guidelines.

e The Grant Recipient performs an on-site code inspection on the home, both exterior and interior,
for each eligible application to determine if the house can be rehabilitated within the funding limits
of the program.

Step 4: Applicant List

e The Grant Recipient develops an Applicant List of proposed assisted homeowners, based on its
Housing Rehabilitation Guidelines, individual needs, if applicable, and dwelling condition, which
lists the order in which houses may be rehabilitated. This list must be maintained at the locality.

¢ Placement on the Applicant List does not guarantee that work will be performed on a specific
house. If the work necessary to bring the house up to code exceeds the limits of the local
Housing Rehabilitation Guidelines or the maximum TxCDBG investment of $50,000 per unit, the
Applicant List scoring must be reevaluated and the house may be removed from consideration.

¢ If the planned rehabilitation work is not performed on one or more houses, the Grant Recipient
must update the Applicant List. Once the Applicant List has been finalized, the Grant Recipient
completes and submits to TDA an Environmental Assessment (see Chapter 3), to include each
house recommended for rehabilitation.

Step 5: Rehabilitation Assessments (Work Write-ups)
o The homeowner must be provided relevant information for the program, including:

o a copy of the Grant Recipient’'s Housing Rehabilitation Guidelines;

o information explaining the five-year forgivable loan program;

o a signed copy of TXCDBG Housing Rehabilitation Work Write-Up and Cost Estimate
Worksheet (Form C3); and

o a copy of the EPA’s Protect Your Family from Lead in Your Home brochure. All owners
and occupants of units built prior to 1978 must receive the required EPA regulations on
Lead Based Paint. Note that the EPA makes available its Protect Your Family from Lead
in Your Home brochure in English, Spanish, Viethamese, Arabic, Russian, and Somali.
See http://www2.epa.gov/lead/protect-your-family-lead-your-home-real-estate-disclosure.

e Form C3 includes an acknowledgment by the owner or occupant of receiving these
required documents. A copy of the signed Form C3 must be provided to each homeowner
and the original signed form must be maintained in the local files.

e The Grant Recipient must use a Certified Professional Home Inspector or a Qualified Home
Inspection Individual to assess the work necessary to bring each unit up to building standards,
The Home Inspector Qualification Certification form (Form C8) must be completed by the Grant
Recipient and kept in the local files.

o Certified Professional Home Inspector - a person who has received current and
comprehensive training to enable them to conduct effective inspections. Completion of the
training required to be a licensed Texas Real Estate Commission (TREC) inspector would be
acceptable evidence of such training.

o Qualified Home Inspection Individual - individual has professional certifications, relevant
education or minimum five (5) years’ experience in a field directly related to home inspection,
including but not limited to installing, servicing, repairing or maintaining the structural,
mechanical, plumbing and electrical systems found in Single Family Housing Units, as
evidenced by inspection logs, certifications, training courses or other documentation.
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The Grant Recipient’s inspector prepares a work write-up and preliminary cost estimate (Form
C3) on each house recommended for rehabilitation, including all work necessary to bring the unit
up to building standards.

The homeowner signs the work write-up, indicating (s)he understands and accepts the
rehabilitation work that may be performed. Every item noted on the work write-up need not be
resolved by the rehabilitation program. The Grant Recipient may prioritize the work and complete
only high-priority repairs so long as the house complies with Section 8 and Texas Minimal
Construction Standards (TMCS) building standards once the rehabilitation is complete. The work
write-up should indicate which repairs are necessary to meet building codes and which are
optional. The description of the work must include the dimensions in materials needed.

The Grant Recipient must submit the first five work write-ups to TDA for approval prior to
advertising any construction bid. Thereafter, each write-up for subsequent homes must also be
submitted to TDA for approval.

If the work necessary to bring the house up to code exceeds the limits of the local Housing
Rehabilitation Guidelines or the maximum TxCDBG investment of $50,000 for a single-family
owner occupied unit, return to Step 3 or document the availability of additional leveraging funds.

Step 6: Construction Bid

The Grant Recipient may hold a pre-bid conference to explain the Policies and Procedures, code
inspections, method of payment and grievance procedures to potential bidders. The bidders
conduct on-site inspections of each house recommended for rehabilitation.

The Grant Recipient receives bids and awards the contract to the low bidder on each home. The
homeowner and construction contractor execute the rehabilitation contract and a copy of the
contract and escrow request is sent to TDA.

Step 7:_Construction

A pre-construction conference is held with the Grant Recipient, homeowner, and contractor so that all
parties understand the goals, thresholds, limitations, and regulations associated with the TxCDBG
program.

The rehabilitation contract between the homeowner and contractor is executed and a Notice to
Proceed is signed and submitted to TDA.

The homeowner is responsible for review of the day-to-day work of the construction contractor.
The Grant Recipient also makes periodic inspections of the work in progress. Both the
homeowner and Grant Recipient must sign the TxCDBG Housing Rehabilitation Payment
Request (Form C5), to be submitted with all other required drawdown documentation, to request
TxCDBG funds for rehabilitation costs.

A final inspection is conducted by the rehabilitation inspector with the homeowner and contractor
in attendance. A final punch list is made, if necessary.

Step 8: Completion

A Certificate of Construction Completion (Form A709) is executed and recorded for each house.
Grant Recipients do not have to submit Final Wage Compliance Reports for housing rehabilitation
contracts unless TDA has previously determined that Davis-Bacon Labor Standards apply.

The Grant Recipient imposes a lien on the house, to be released once the loan is forgiven or
repaid (typically five years).

The loan is forgiven at a pro-rated rate of 1.67% per month. Failure to comply with terms will
result in the Grant Recipient’s recapture of any outstanding debt obligation. For example, if the
homeowner’s total debt obligation is $50,000 and the homeowner sells the home 36 months after
completion of the rehabilitation, then at that time, $30,000 of the loan will have been forgiven and
$20,000 remain outstanding, which will be recaptured and returned to TDA when the home is
sold.

The program continues until all houses are completed in the project.
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SECTION C, PART I
ON-SITE SEWER FACILITY (OSSF)

C.0 Introduction

For projects that include the provision of first-time on-site sewage facilities or replacement of on-
site sewage facilities, the installation of septic systems on private property is considered a
housing rehabilitation activity and must meet the housing activity criteria under the TXCDBG
Program. TxCDBG funds will only pay for the systems that are located on homeowner private
property for Low-to-Moderate Income (LMI) persons.

On the State level OSSF activities are governed by:
e Title 30 Texas Administrative Code (TAC), Chapter 285, Subchapter A contains the
rules for OSSF application and permit requirements.
e Title 30 Texas Administrative Code (TAC), Chapter 285, Subchapter D contains the
rules for planning, construction, and installation of an OSSF.
e Texas Health and Safety Code Chapter 366, Subchapter D is the state law that governs
the OSSF permitting program.

In order to administer the project, the Grant Recipient must develop OSSF Guidelines, which
will require TDA approval during the application process prior to a grant award. See Form CII2
for sample OSSF Guidelines.

C.1 Steps in OSSF Project Delivery

Below are typical steps involved in the delivery of an OSSF project using TXCDBG funds. The
steps follow in a sequential manner although some may occur simultaneously:

Step 1. Administrative Start-up:

e The Grant Recipient procures professional services in accordance with all state and
federal laws and guidelines (see Chapter 5 Procurement Procedures) as needed,
including engineering, if applicable, and grant administration services.

o An OSSF Coordinator is designated, which may be an employee of the Grant Recipient
or a professional administrator.

e The Grant Recipient completes a broad-level environmental review as described in
Chapter 3 and receives clearance from the TDA Environmental Regulatory Officer. In
addition, a site-specific environmental review must be completed during Step 3 for each
property. The Grant Recipient should consult with TDA’s Environmental Regulatory
Officer for any guidance required with program environmental review compliance.

Step 2. Homeowner OSSF Application Process:
e OQutreach — The Grant Recipient publicizes the availability of OSSF installation and
replacement assistance for the designated project area.
e Applications are accepted from homeowners.
The Grant Recipient verifies property ownership, primary residence, and income-
eligibility for each application.
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Homeowners qualifying for assistance must certify that they will fully comply with
requirements of the Texas Commission on Environmental Quality (TCEQ) at 30 TAC
§285.36 pertaining to proper decommissioning of abandoned tanks, boreholes,
cesspools, and seepage pits.

Grant Recipients must maintain an OSSF assisted homeowner case file at the locality
(see Form CII3, OSSF Case File Review Checklist).

Step 3. Applicant List:

The Grant Recipient develops an Applicant List of proposed OSSF assisted
homeowners, based on their adopted and TDA-approved OSSF Guidelines. This list
must be maintained at the locality.

The Grant Recipient screens homeowner applications for eligibility to receive assistance
on a first-come-first-served basis or according to a scale of qualifying factors (e.g.,
disabled, elderly, families with minor children, etc.).

Once the Applicant List has been finalized, the Grant Recipient completes a site-specific
environmental assessment for each property. The Grant Recipient should consult with
TDA’s Environmental Regulatory Officer for any guidance required with program
environmental review compliance.

Step 4. Site Evaluator: Soil Evaluation and Design of OSSF Systems:

The Grant Recipient shall use the TCEQ certified list and notify at least 3 qualified site
evaluators (recommend 5) in the area for quotes. Evaluator must be certified by TCEQ. Search
for TCEQ licensing and registration information may be found at the following link:
http://www?2.tceq.texas.gov/lic_dpa/index.cfm.

Site evaluation is considered a construction activity and not an engineering cost. The
evaluator is also considered a service provider and not a labor contractor.
Engineering costs for design will not be considered an eligible cost unless the site
location and size of the lot requires engineering by TCEQ regulations

o Evaluator will prepare a soil evaluation report for each OSSF unit
The Grant Recipient shall prepare and submit to TDA the following for the site evaluation
procurement process and reimbursement:

o Bid tab/schedule or Form CII504 OSSF Small Purchase Procurement Record

(SPPR)

o Form A503 Financial Interest Report (FIR)

o Service Contract

o Invoice(s)

Step 5._Installer/Contractor: Septic System Installation on Private Property:

The Grant Recipient must follow all state and federal laws and guidelines when
procuring construction services for the installation of the septic systems (see Chapter 5
Procurement Procedures). Installers must be certified by TCEQ. TCEQ search for
licensing and registration information may be found at the following link:
http://www?2.tceq.texas.gov/lic_dpa/index.cfm.

Grant Recipient shall send the soil evaluations for each septic system to be installed to
the list of qualified installers for quotes.

Installer must bid unit prices for the following: 1) plumbing improvements, 2) basic
installation and connection, and 3) mitigation.
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Step 6. Procurement of Group Contracts:

TDA highly recommends that the Grant Recipient procure the septic installation under one
contract for all systems to be installed. Any alternate procurement method will need to be

requested and approved by TDA prior to procuring the contracted services.

Once quotes are received for installation, the Grant Recipient chooses a certified
installer from the list of submitted quotes. If the lowest bidder is not chosen from the list,
the Grant Recipient must document the reason.

Davis-Bacon labor standards shall apply to all contracts consisting of 8 or more OSSF
units for a single property owner. Davis-Bacon will be exempt if less than 8 OSSF units
in one contract.

Grant Recipient shall prepare the following for procurement of several OSSFs in the
same contract:

Bid tab/schedule or Form A504 (SPPR)

Installation contract

Form A503 (FIR)

Form A706 Labor Standards Record (LSR)

O O O O

Grant Recipient shall prepare the following for reimbursement of each OSSF unit:
o Invoice(s) showing specific line items for services (addresses of systems
installed).
o Documentation of completion with required signatures (Form CI1709 for group
contracts or Form CI1709I for individual homeowner contracts).

For reimbursement purposes, a 10% retainage fee shall be withheld from the
contractor’s invoice until construction is complete for all OSSF units installed in the

group.

Step 7. Change Orders:

When a change to an OSSF contract is necessary, the Grant Recipient shall submit an
OSSF Construction Contract Change Order (Form ClI505-OSSF) specific to each septic
system or each homeowner's address. The Homeowner and TCEQ Designated
Representative must sign-off on the OSSF Change Order Request Approval Form prior
to submission to TDA for approval.

Change orders for more than 25% will not be accepted. The Grant Recipient must rebid
the project in the event of an increase of 25% or more.

Step 8. Certificate of Construction Completion (COCC):

Grant Recipient shall prepare a Certificate of Construction Completion for OSSF
Projects Form CIl1709-OSSF for group contracts or Form CII709I-OSSF for individual
homeowner contracts. For individual homeowner contracts, the homeowner and the
local TCEQ Designated Representative that certifies the completed installation of the
septic system will be required to sign-off on the COCC in addition to the
installer/contractor and the Grant Recipient. Grant Recipients do not have to submit
Final Wage Compliance Reports for OSSF contracts.

Installer/contractor and Grant Recipient shall certify that all sewage systems have been
decommissioned as inoperable and fully mitigated in accordance with Title 30,
Subchapter D, Chapter 285 of the Texas Administrative Code and any applicable local

codes by signing and completing Form CI1709 or CI1709I.
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C.2 Annual Beneficiary Report

Grant Recipients administering OSSF activities on private property must submit an Annual
Beneficiary Report (Form C1), in addition to the Quarterly Progress Report (Form A104)
required by Chapter 1. Grant Recipients should report the number of Total number of OSSF
units completed under the contract. during the reporting period and the other beneficiary
information as indicated on the report form. Instructions and the report form are included in
Form C1.
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SECTION E
SELF-HELP CENTERS

E.O Introduction

The purpose of a Colonia Self-Help Center (SHC) is to improve the general living conditions of colonia
residents in the designated Colonia SHC service area and to assist individuals and families of low
income to finance, refinance, construct, improve or maintain a safe, suitable home in the service area
or in another area approved by the Texas Department of Housing and Community Affairs (TDHCA).

Funding for the Colonia SHC Program is provided Contact information for the

by the Texas Legislature through a portion of the Texas Department of Housing and
annual Community Development Block Grant Community Affairs

(CDBG) allocation from the U.S. Department of Office of Colonia Initiatives (OCI) Division

Housing and Urban Development (HUD) to the 221 East 11th Street, Austin, Texas 78701-2410
state of Texas. The program is administered P.0. BOX 13941, Austin, TX 78711-3941

. \ e 800) 462-4251 or
through the Office of Colonia Initiatives (OCI) (_ o
Division of TDHCA. (512) 475-3800 (TDHCA main line).

http://www.tdhca.state.tx.us/oci/index.jsp

The Colonia Self-Help Centers (SHC) were created

pursuant to Subchapter Z of Chapter 2306 of the Texas Government Code. The legislation mandated
that TDHCA establish Colonia SHCs in Hidalgo, Starr, Webb and El Paso Counties and in Cameron
County to serve Cameron and Willacy Counties. In addition to the required counties, Colonia SHCs
may be established, at the discretion of TDHCA, in a county designated as an economically
distressed area under Chapter 17 of the Water Code. Colonia SHCs have also been established in
Maverick and Val Verde Counties in reaction to the need demonstrated by colonias in those counties.

E.1 Colonia SHC Administration

A Colonia SHC is required to have a geographic area established as a service area; five colonias in
that area must be designated to receive concentrated attention from the respective Colonia SHC.
Due to the source of the funding for the Colonia SHC Program, CDBG funds, TDHCA must enter into
a contract with a unit of local government. The units of local government, typically the aforementioned
counties, enter into a subcontract(s) with a local nonprofit organization, local community action
agency, or local housing authority to carry out the functions of a Colonia SHC service provider which
may be beyond the usual scope of county administration and staffing.

A Colonia Resident Advisory Committee (C-RAC) has been created to advise TDHCA on the needs of
colonia residents, activities to be provided, and programs to be undertaken in the selected colonias.
Members are selected by the Governing Board of TDHCA from lists of candidates submitted to
TDHCA by local nonprofit organizations and the commissioners’ court of a county in which a Colonia
SHC is located. One committee member is selected from each county where a Colonia SHC is
located and the member must be a colonia resident in that respective county. A minimum of five
colonia resident members are required. Alternates may be appointed and both may be present at
meetings; however, only one county representative may vote if both are present.
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TDHCA maintains three Border Field Offices to administer TDHCA programs at the local level and to
provide technical assistance to units of local government, nonprofits, for-profits, housing authorities
and colonia residents within their regions.

TDHCA Border Field Offices

. 2723 W. University, Ste. B
Edinburg Cburg. T 7553 (956) 383-3404  (956) 383-4045
El Paso 401 E. Frankiin, Suite 550-A (915)834-4925  (915) 834-4926

El Paso, TX 79901
1200 Washington St.

Laredo Tex-Mex (East Side) Building (956) 523-4668 (956) 523-5021
Laredo, Texas 78040

Colonia SHC Program rules delineate the requirements of the Colonia SHC Program and are included
in Title 4, Chapter 30, Subchapter A, Rule 30.8 of the Texas Administrative Code.

In general, the federal requirements for CDBG funds apply to the Colonia SHC Program, as found in
this manual Section A, Chapter 3. Environmental Review; Chapter 5: Procurement Procedures;
Chapter 6: Acquisition; Chapter 7: Davis-Bacon Labor Standards (when applicable); Chapter 10: Civil
Rights Requirements; Chapter 11: Contract Amendments and Changes; Chapter 12: Contract
Closeout; Chapter 13: Monitor Review; and Chapter 14: Audit Requirements. Contact OCI for the
specific application of these requirements to Colonia SHC activities.

E.2 Eligible Activities

A Colonia SHC may serve individuals and families of low-income and very-low income, as determined
by the federal Office of Management and Budget poverty index, through the following activities:

1. Providing assistance in obtaining loans or grants to build a home;

2. Teaching construction skills necessary to repair or build a home;

3. Providing model home plans;

4. Operating a program to rent or provide tools for home construction and improvement for the
benefit of property owners in colonias who are building or repairing a residence or installing
necessary residential infrastructure;

5. Helping to obtain, construct, access or improve the service and utility infrastructure designed
to service residences in a colonia, including potable water, wastewater disposal, drainage,
streets and utilities;

6. Surveying or platting residential property that an individual purchased without the benefit of a
legal survey, plat or record;

7. Providing credit and debt counseling related to home purchase and finance;

8. Applying for grants and loans to provide housing and other needed community improvements;

9. Providing other services that the Colonia SHC, with the approval of TDHCA, determines are

necessary to assist colonia residents in improving their physical living conditions, including
help in obtaining suitable alternative housing outside of a colonia’s area;

10. Providing assistance in obtaining loans or grants to enable an individual or a family to acquire
fee simple title to property that originally was purchased under a contract for deed, contract for
sale or other executory contract;

11. Providing access to computers, the internet and computer training ; and

12. Providing monthly programs to educate individuals and families on their rights and
responsibilities as property owners.
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A Colonia SHC may not provide grants, financing or mortgage loan services to purchase, build,
rehabilitate or finance construction or improvements to a home in a colonia if water service and
suitable wastewater disposal are not available.

Ineligible Activities

Any type of activity not allowed by the federal Housing and Community Development Act of 1974 is
ineligible for funding.
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SECTION F
SMALL TOWNS ENVIRONMENT
PROGRAM (STEP)

F. Introduction

The STEP program provides funds to eligible applicants for water and sewer infrastructure
improvements utilizing self-help methods. The community must provide local volunteer labor and
available material resources such as equipment in order to demonstrate a 40% cost saving off the
retail construction price of the water or sewer project. The STEP award recipient must also
demonstrate strong local participation in the implementation of the TxCDBG contract, and the overall
construction and implementation must be performed predominately by community volunteer workers.

This chapter covers activities that are eligible for assistance under the Small Towns Environment
Program (STEP) in accordance with the 4 TAC § 30.63 (Texas Administrative Code Title 4, Part
1, Chapter 30, Subch. A, Div. 3 8§ 30.63) and 24 CFR Part 70. This Chapter is not intended to
replace required procedures outlined in the other sections of this manual; rather, it is to serve as a
guide in accomplishing the program-specific administrative requirements required of STEP Grant
Recipients.

F.1 Eligible Activities

TxCDBG STEP fund eligible activities are limited to:
e The installation of facilities to provide first-time water or sewer service;
¢ The replacement of water or sewer service lines;
o Ancillary repairs related to the installation of water and sewer systems or improvements;
e The acquisition of real property related to the installation of water and sewer systems or
improvements (easements, rights of way, etc.);
Sewer or water taps and water meters;
Water or sewer improvements on private property (for low and moderate income persons)
such as:
o vyard service lines;
o house service connections;
o connection fees; and
o plumbing improvements associated with providing services to a housing unit;
e Limited rental of equipment for installation of water or sewer improvements (approved on a
case-by-case basis);
Reasonable associated administrative services costs; and
o Reasonable associated engineering services costs.

Highly complex and specialized installation of water or sewer system improvements (such as
improvements to treatment facilities, lift stations, water storage facilities and wells, etc.) are not
typically activities that can be completed by volunteer workers and are therefore not considered
feasible as STEP activities.
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Definition of Volunteer

For the purposes of establishing volunteer eligibility for STEP projects, TDA has adopted the U.S.
Department of Housing and Urban Development (HUD) definitions for the use of volunteers on
projects as outlined in 24 CFR Part 70 (See STEP 24 CFR 70 Use of Volunteers Form F6).

The following points are established in 24 CFR Part 70:

o A volunteer, for purposes of this part, is an individual who performs service for a public or
private entity for civic, charitable, or humanitarian reasons, without promise, expectation or
receipt of compensation for services rendered, on a HUD-assisted or insured project which is
subject to a requirement to pay prevailing wage rates (24 CFR 70.3 (a)).

o Individuals shall be considered volunteers only where their services are offered freely and
without pressure and coercion, direct or implied, from an employer (24 CFR 70.3 (a)(1)).

¢ An individual shall not be considered a volunteer if the individual is otherwise employed at any
time in the construction or maintenance work for which the individual volunteers (24 CFR 70.3

(@)(2)).

Since volunteer participation is fundamental to the self-help process and to maintaining the required
40% cost savings, the Grant Recipient must ensure that documentation of applicable volunteer
participation and contributions are maintained at the locality throughout the contract period as
described in Section F.3 of this chapter and are available for review upon request.

Definition of Sparkplugs
The community must have at least three individuals willing to lead and sustain the self-help effort.

These local leaders are referred to as "Sparkplugs" and must be identified in the STEP application.
Only one local official may serve as a sparkplug. (See 4 TAC § 30.63(h)(1)).

F.2 STEP Procedures

F.2.1 Allowable Costs

Professional Services/Administration Services

Reasonable administration and engineering services are allowable expenses for STEP projects and
may be reimbursed with supporting documentation as outlined in Chapter 2: Financial Management.
For total grant amounts of $125,000 or less, the Grant Recipient may request the administration and
engineering fees be based on the retail amount of construction and acquisition. The total cost for
administration shall not exceed 16% of the total TxXCDBG funded amount for construction and
acquisition. Requests will be considered by TDA on a case-by-case basis.

Materials

Materials costs are an eligible expense, and are expected to make up a large proportion of the STEP
budget. Materials contracts paid in whole or in part with TXCDBG funds must be procured using either
Micro-purchase procurement, the Small Purchase procurement method, or the Sealed Bid
procurement method described in Chapter 5: Procurement Procedures.

Equipment Use

Grant Recipients are expected to have access to the necessary equipment as part of their local
capacity to complete the project through self-help methods. However, if rental of specialty equipment
is required, the rental must be approved by TDA before any rental expenses are incurred.
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o If the use of equipment is donated by the Grant Recipient, the service provider, community
volunteers, or others, the cost of fuel necessary to operate the equipment is an eligible cost if
supported by invoices.

¢ Equipment rental costs, plus fuel may be eligible costs.

o Equipment purchases are not allowed under the STEP program.

Equipment rental costs will be reimbursed ONLY if they are reflected in the TXCDBG contract
Performance Statement (Exhibit A) and pre-approved by TDA. TxCDBG will pay for the time that
rented equipment is in use on the TxCDBG project using the actual rental cost, plus documented fuel
costs. Any additional costs related to rental will be the responsibility of the Grant Recipient. Charging
for equipment usage is described in Chapter 8: Force Account Labor.

The STEP Equipment Cost Calculation Sheet (Form F3) must be submitted with each Request for
Payment that will reimburse the equipment use costs for rented or donated equipment.
¢ Equipment timesheets must be included documenting the hours the equipment was used for
the STEP project. For a recommended sample format, see STEP Equipment/Materials Time
Distribution Sheet (Form F2). While this format is not required, the costs must be organized to
clearly indicate and identify the type of equipment, the hours operated, and costs claimed for
the equipment usage.
o If requesting reimbursement based on the actual rental cost, an hourly rate must be calculated
by dividing the weekly rental cost by a 40 hour work week as required on Form F3.

Contract Labor

The Grant Recipient shall recruit skilled laborers as volunteers to maximize the grant funds. Under
limited circumstances, a Grant Recipient may procure a construction contractor for a small portion of a
STEP project. If the project requires a task that is beyond the capacity of the volunteer laborers (e.g.
road boring or laying pipe at depths that require trench protection), the Grant Recipient must request
written _approval from TDA before contracting for the required services. Construction contracts
executed without TDA approval will be considered ineligible costs and will not be reimbursed by
TxCDBG.

Contract labor contracts paid in whole or in part with TxCDBG funds must be procured using either
the Small Purchase procurement method or the Sealed Bids procurement method described in
Chapter 5: Procurement Procedures, and in accordance with Chapter 7: Davis Bacon Labor
Standards. An approval to use contract labor by TDA does not preclude the locality from following
these requirements.

Construction supervision is not an eligible cost under the STEP Program. The Grant Recipient or
volunteer workers must supply the necessary supervision needed to complete the project as part of
the Grant Recipient’s capacity to utilize self-help methods. Grant Recipients are encouraged to
appoint one or more of the “sparkplugs” as persons that are able to provide the appropriate
supervision.

If the STEP application did not identify the need for contracted construction services, the Grant
Recipient must submit a revised Self Help Cost Estimate (Table 2a of the STEP application) with the
request for contract labor to document the required 40% project savings. If the procurement of such
services would have changed the outcome of the applicant’s score, the request to procure such
services may be denied.
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F.2.2 Force Account

TxCDBG will not reimburse force account work for construction activities on STEP projects. Force
Account services are not eligible costs for the STEP program. All personnel and equipment provided
by the Grant Recipient or service provider are considered donated services and will not be
reimbursed.

F.2.3 Pre-Construction STEP Meeting
Once materials for the project have been procured and prior to the delivery, the Grant Recipient must
hold a pre-construction STEP meeting with the administrative consultant, engineer, sparkplugs,
volunteer workers and any other interested parties. The Grant Recipient should use this meeting to
coordinate all project components to ensure completion of construction before the Grant Recipient’s
contract with TDA expires, including:

e Delivery of materials and other supplies;

e Volunteer work schedules; and

e Access to donated or rented equipment.

F.2.4 Amendments and Modifications

During the course of administering a STEP contract, situations may occur that require a change in the
original terms of the TxCDBG contract. Refer to Chapter 11: Contract Amendments to determine if
a contract amendment or modification is needed. (See STEP Contract Amendment Checklist Form
F4)

For STEP contracts, Budget Amendments and Performance Statement Amendment requests to the
TxCDBG contract with substantial changes in activity, benefit, project scope, contracted equipment or
construction services, or location must include the following additional documentation:
¢ Revised Retail Cost Estimate (Table 2a of the STEP application), signed and sealed by the
project engineer, with supporting evidence for the method used to calculate these costs in the
local files;
¢ Revised Self-Help Cost Estimate (Table 2b of the STEP application), signed and sealed by
the project engineer, to verify that the 40% construction savings will be maintained; and
e Letter from the Grant Recipient confirming that the project will continue to be performed
predominantly by volunteers.

F.2.5 Closeout

Once all contract activities are complete, STEP contracts must complete the contract closeout
process as outlined in Chapter 12: Contract Closeout.

In addition, the STEP Certificate of Construction Completion (Form F5) must be submitted to certify
the amount of work completed, that the 40% savings were maintained, and that the project was
performed predominantly by community volunteer workers as stipulated in the contract.

F.3 Recordkeeping and Reporting

Grant Recipients should follow the recommended filing system as listed in Administrative Activities
Checklist Form A102 to meet TxCDBG monitoring requirements. All reports applicable to the
TxCDBG contract must be completed and submitted in an accurate and timely manner. Failure to
submit any such reports may result in delays or denial of Requests for Payment.
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In addition to the recommended TxCDBG filing system, the following must be kept on file at the
locality for STEP contracts:

e Supporting documentation of volunteer time;

e Supporting documentation of rented or donated equipment or materials if applicable; and

o Other information relevant to documenting the self-help process such as newspaper clippings,

photographs, etc.

The three designated local leaders (“Sparkplugs”) should be organized enough to maintain volunteer
records related to the project and assist in leading and motivating the self-help effort.

F.3.1. Local Contribution

STEP projects must demonstrate a savings of 40% over retail construction costs by using self-help
methods as described in the application. For example, if the application committed locally owned
equipment to be used for the project in addition to the volunteer labor commitment, documentation
that such equipment was actually used will be considered evidence of the savings.

Although the donation of equipment time and other material is not a programmatic requirement, the
Grant Recipient must comply with pledges of equipment submitted in the application unless an
approved contract amendment releases that obligation.

The Grant Recipient must document the local contribution of the 40% construction cost savings on the
Retail and Self-Help Cost Estimates (Table 2a and 2b), and must submit supporting evidence of
actual contributions, such as:

¢ Donation of locally available equipment for use on the project (Form F2 or similar);

o Donation of materials for the project (Form F2 or similar);

e Volunteer labor (See STEP Volunteer Time Distribution Sheet Form F1 or similar).

F.3.2. Quarterly Report
Grant Recipients must complete the STEP section of the standard Quarterly Progress Report (Form
A104) as described in Chapter 1: Administration & Reporting.

F.3.3. Volunteer Time
In order to ensure that the project is performed predominantly by volunteers, local files must
document:
e Volunteer work hours
o Construction activities (such as digging trenches for water lines); and
o Non-construction activities (such as project planning and food preparation for volunteer
support).

e Other participant hours
o Employees of the Grant Recipient or utility service provider; and
o Otherindividuals not defined as a volunteer per this chapter.

The major component of the STEP program is the use of primarily volunteer labor to complete the
construction project; if volunteer efforts are not adequately documented, the contract may be
considered non-compliant and subject to disallowed costs or termination.
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